IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAY SHARP, : ClVIL ACTI ON
Plaintiff, : 96- 5514
V. :
BW I P | NTERNATI ONAL, INC., t/a
BWI P,
Def endant .
MEMORANDUM

JOYNER, J. JANUARY , 1998

Plaintiff, Jay Sharp, (“Sharp” or “Plaintiff”) alleges in
this action that defendant, BWIP International (“BWIP" or
“Defendant”) discharged himin violation of the Age
D scrimnation in Enploynent Act (“ADEA’), 29 U S.C. § 621, et.
seq., and the Pennsyl vania Human Rel ations Act (“PHRA’), 43 P.S.
8§ 951, et. seq.; termnated himto prevent himfromvesting in
defendant’ s pension plan in violation of 8§ 510 of the Enpl oyee
Retirement |Incone Security Act (“ERISA’), 29 U.S.C. § 1140; and
breached an inplied-in-fact enploynent contract for which
plaintiff clainms damages under the Pennsylvani a Wage Paynent and
Col l ection Act (“PWPCA’) 43 P.S. 8§ 260.1, et. seq. Jurisdiction
is proper under 28 U. S.C. § 1331, and suppl enental jurisdiction
is proper pursuant to 28 U.S.C. 8§ 1367.

Presently before the Court is Defendant’s Mdtion for Summary
Judgnent pursuant to Federal Rule of Cvil Procedure 56 on al

counts of Plaintiff’s Conplaint. For the follow ng reasons the

Motion is granted in part and denied in part.



BACKGROUND

Plaintiff was enpl oyed by BWIP as a sal esman on Decenber
18, 1989. BWIP is a corporation |ocated in Boothwn,

Pennsyl vani a t hat manufactures and services industrial punps and
seals used by utility conpanies, oil refineries, and other
industrial enterprises. Plaintiff had fifteen (15) years of
experience in this field when he was hired by defendant.
Plaintiff alleges that he was hired, in part, to bring defendant
access to new custoners and geographi ¢ areas whi ch def endant
serviced in his prior enploynent.

During the course of plaintiff’s enploynment with BWI P,
plaintiff’s performance eval uations were satisfactory. |In June
1993, however, plaintiff received a “marginal” performance
eval uation purportedly as a result of plaintiff's failure to neet
his goals in booking repairs into defendant’s repair center
After receiving this “marginal” review for the first two quarters
of 1993, plaintiff inproved his repair bookings and received an
“accept abl e” performance review in March of 1994. However,
plaintiff was term nated on August 12, 1994. Plaintiff was 58
years ol d when he was term nated and al |l eges that the only other
salesman termnated at that tinme was Ben Tobin, who was also in
his fifties.

In Cctober 1993, approxi mately nine nonths prior to
plaintiff’s term nation, defendant enpl oyed a new sal es person,
Larry Bohn (“Bohn”), in the Boothwyn, Pennsylvania office. Bohn

was approxi mately 41 years of age. This salesman also had a
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difficult tinme neeting his repair quotas for the repair center.
In fact, Bohn received two warnings about the quality of his work
wWthin the first 4-5 nonths of working for defendant. Bohn first
recei ved a poor performance review approxi mtely 30 days prior to
termnation of his 90 day probationary period, and Bohn’s second
poor performance review, received in March 1994, was acconpani ed
by a threat that he would likely be termnated if he did not

i ncrease his repair bookings. However, Bohn was kept on even
after receiving these poor performance reviews. Even when Bohn
continued to performinadequately in outside sales, he was still
not termnated. |Instead, defendant created a new in-house
position for him allow ng Bohn to continue his enploynent with
def endant .

Further, when plaintiff was termnated his clients were
transferred to this new sal esman, Bohn, and anot her sal esman who
was in his thirties. The custoners brought to defendant by
plaintiff were simlarly transferred to younger sal es people
during the course of plaintiff’'s enploynent.*

Plaintiff further alleges that BWIP was the Adm nistrator
of the BWIP International, Inc. Capital Accunulation Plan (“the
Pension Plan”). Defendant’s pension plan provided for vesting
after five years of enploynent. Plaintiff participated in the

pl an, but was term nated approximtely four nonths prior to

! Plaintiff alleges in his conplaint that he brought
def endant access to several new custoners; however, at deposition
he was only abl e to name one. (Sharp Dep. 2/24/97 at 86 and 4/ 23/ 97
at 419).



vesting. Plaintiff requested that defendant extend his

enpl oynent until Decenber 18, 1994 in order to allow himto vest,
but defendant denied plaintiff’'s request. Plaintiff alleges that
his termnation was effectuated to prevent himfromvesting in

t he pensi on plan.

Finally, plaintiff alleges that there was an inplied-in-fact
enpl oynent contract between plaintiff and defendant. Plaintiff
al l eges that his i medi ate supervisor, M chael Dzi ekonski
(“Dzi ekonski ™), continually requested that plaintiff relocate
from Cl ayton, New Jersey to a |location closer to defendant’s
facility first in Exton, Pennsylvania and then in Boothwn,
Pennsyl vania. 1In reliance upon this “enploynent condition,”
plaintiff spent in excess of twenty-five thousand ($25,000) on
i nprovenents to his hone to nake it sal eable and entered into a
contract for the sale of his hone in July 1994. While the
repairs were being conducted on plaintiff’s honme, plaintiff and
his wife | ooked for a new hone near defendant’s facility.
Plaintiff alleges that defendant knew plaintiff was in the
process of negotiating to sell his home to relocate closer to
defendant’s facility prior to his term nation and that defendant
did not notify or advise plaintiff during this tinme of
negotiation that his enploynent was in question. Defendant
termnated plaintiff’s enploynent after the sale of plaintiff’s
home and prior to plaintiff’s purchase of another property. As a

result of his termnation, plaintiff has been unable to purchase



a new property since he had no enpl oynent and, therefore, has

been living in a canper since his termnation.

DI SCUSSI ON

Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnpbvant's favor will not avoid

summary judgnent. WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d Gr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the non-
nmovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-
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Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)).

II. Application of the Standard to This Case

A Age Di scrimnation

1. Method of Proof in Enploynent Discrimnation Cases

Plaintiff, Jay Sharp’'s, enploynment discrimnation claimis
governed by the burden shifting framework first established by

the Suprene Court in MDonnell Douglas Corp. v. Green, 411 U S.

792 (1972), refined in Texas Departnent of Comrunity Affairs v.

Burdi ne, 450 U. S. 248 (1981), and clarified in St. Mary's Honor

Center v. Hicks, 113 S. C. 2742 (1993).2 This framework has

three steps: (1) plaintiff nust first establish a prinma facie
case of discrimnation; (2) the burden then shifts to defendant,
who nust offer a legitimate, non-discrimnatory reason for the
action; and (3) plaintiff may then “denonstrate that the

enpl oyer’s stated reason was not its true reason, but nerely a

pretext for discrimnation.” Brewer v. Quaker State G| Refining

Corp., 72 F.3d 326, 330 (3d Cir. 1995).
In Sheridan v. E.I. DuPont de Nenpurs and Co., 100 F.3d 1061

(1996), the Third Circuit, sitting en banc, clarified the

evidence required to submt pretext clains to a jury. The court

2 Plaintiff has not alleged any direct evidence of
di scri m natory conduct such as derogatory comments or inplications
concerning his age. In fact, plaintiff made it clear that the only

age related comment nmade to him calling hima “gray hair,” was
made in jest and was not nmade at the tinme of or near the tine of
term nation. (Sharp Dep. 4/23/97 at 367).
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reaffirmed its prior holdings that when the defendant answers the
plaintiff’s prima facie case with legitimte, non-discrimnatory
reasons for its action, the plaintiff may defeat summary judgnent
by “point[ing] to sone evidence, direct or circunstantial, from
which a fact finder could reasonably either (1) disbelieve the
enployer’s articulated legitinmate reasons, or (2) believe that an
i nvidious discrimnatory reason was nore |likely than not a
notivating or determ native cause of the enployer’s action.” [d.

at 1067 (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr.

1994)). See also Keller v. Oix Credit Alliance, Inc., 1997 W

752158 (3d Cir.)(en banc); Lawence v. National Westm nster Bank
of New Jersey, 98 F.3d 61, 66 (3d GCr. 1996); Brewer, 72 F.3d at

331. The district court’s role is to “determ ne whether the
plaintiff has cast sufficient doubt upon the enployer’s proffered
reasons to permt a reasonable fact finder to conclude that the
reasons are incredible.” Sheridan, 100 F.3d at 1072. 1In doing
so, we nust not usurp the jury's “traditional function of
assessing the weight of the evidence, the credibility of the

W t nesses through observation of both direct testinony and cross-
exam nation at trial, and the strength of the inferences that can
be drawn fromthe el enents of the prima facie case and the

evi dence that underm nes the enployer’s proffered reasons for its

actions.” 1d.

2. Age Discrimnation in Enploynent Act (“ADEA’)




Plaintiff alleges that BWIP violated the ADEA by
termnating himdue to his age. To state a prima facie case
under the ADEA, a plaintiff nust establish that he (1) is over
the age of forty (40); (2) is qualified for the position in
guestion; (3) suffered an adverse enpl oynent decision; and (4)
was replaced by a sufficiently younger person to permt an
inference of discrimnation. Brewer, 72 F.3d at 330 (citing

Senpier v. Johnson & Hggins, 45 F. 3d 724, 727 (3d Gr. 1995),

cert. denied, 115 S. C. 2611 (1995)). Defendant concedes, for

pur poses of this notion, that plaintiff has established a prinma
faci e case of age discrimnation.

To establish a legitimte, non-discrimnatory reason for
termnating plaintiff, defendant proffers the follow ng evidence
of plaintiff’s poor performance. Defendant points to plaintiff’s
performance review for January through June 1993 where plaintiff
received a marginal overall rating due to his failure to book
repairs in the repair center. (Def.’s Mem at Exhibit G.

Def endant al so points to Sharp’s failure to neet his annual sal es
and failure to acconplish his other witten performnce
objectives in 1993. (Def.’s Mem at 7-9). Finally, defendant
points to plaintiff’'s falling below his projected budget for
1994. (Def.’s Mem at 9). This evidence is sufficient to neet
defendant’ s burden of articulating a legitimte, non-
discrimnatory reason for plaintiff’s term nation

In arguing for sunmary judgnent, defendant clains that

plaintiff has failed to sustain his second burden to present
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sufficient evidence to cast doubt on its proffered |egitinate,
non-di scrimnatory reasons for term nation. The question, then,
is whether plaintiff has pointed to “sone evidence, direct or
circunstantial, fromwhich a fact finder could reasonably either
(1) disbelieve the enployer’s articulated legitimte reasons; or
(2) believe that an invidious discrimnatory reason was nore
likely than not a notivating or determ native cause of the
enpl oyer’s action.” Sheridan, 100 F.3d at 1067 (quoting Fuentes,
32 F.3d at 764)). It appears that plaintiff has net this burden.
Plaintiff offers a nunber of facts which cast doubt on
defendant’s proffered legitimte, non-discrimnatory reason
First, plaintiff has submtted evidence that a younger sal esnen,
Larry Bohn, who had simlarly | ow nunbers regardi ng the nunber of
repairs sent to the repair shop as plaintiff and who received
simlarly poor performance reviews as plaintiff was not
term nated. Bohn, age forty-one (41) was hired by BWIP in
Cctober 1993, approximately nine nonths prior to plaintiff’s
termination.® In a menorandum dated December 8, 1993, thirty
(30) days prior to the term nation of Bohn’s ninety (90) day
probationary period, Bohn was warned by Phil Easton, defendant’s
regi onal manager for the petrol eumindustry, that Bohn had not
sufficiently met his goals for the 90 day period. The neno

further stated that Bohn had to nake progress on neeting the

3 Bohn had been previously enployed by defendant from
approxi mately Novenber 1976 to Novenber 1986. (Bohn Dep. 3/26/97
at 9).



goals in order to have “a successful 90 day probationary period.”
(Bohn Dep. at Exhibit 7). On March 18, 1994, Bohn received

anot her nmenorandum from Bob Davi dson who was plaintiff’s direct
supervisor in March 1994. This nenorandum referenced a February
22, 1994 neeting wherein Davidson had reported that the input
fromthe | ead repair sal esnmen had been unacceptable. Davidson
told Bohn in the nenorandumthat “1 do not see the sense of
urgency | woul d expect fromyou as a result of ny February 22,
1994 comments.” (Pl.’s Mem at Exhibit 8). Davidson further
stated that Bohn's “performance as neasured by repair orders
entered at the Phil adel phia service center still remains
unacceptable and if inprovenment in neeting your goal of $130, 000
i n Phil adel phia repairs per quarter is not obtained your

enpl oynent with BWIP likely will be termnated in the near
future.” (Pl.’s Mem at Exhibit 8).* Not only was this younger
enpl oyee not termnated for his poor performance, rather when
Bohn continued to performpoorly in outside sal es, defendant
created a new i n-house position for Bohn so he could continue his

enpl oynent . °

* Bohn may ultimately have met his 1994 goals; however

plaintiff alleges this is due, in part, to the assignnent of sone
of plaintiff's clients to Bohn after plaintiff’'s termnation in
August 1994.

° I n January 1995, Bohn was noved to an in-house position.
(John Bozzone Dep. 3/26/97 at 43-46). Although def endant consi dered
plaintiff for a simlar in-house position, it did not place himin
that position or create a new position for himas his supervisor
did find himto be as detail oriented as the position allegedly
required. This was so even though plaintiff alleges he had nore
experience than Bohn in this field and had perfornmed a simlar
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To further support his claimthat defendant’s proffered
reason for the termnation is a pre-text, plaintiff points to the
fact that the only other sal esman who was term nated by def endant
was also in his fifties. (Pl.’s Mem at 7). Plaintiff also
points to the inconsistency in defendant’s reasons for
plaintiff’'s termnation. In plaintiff’s termnation letter,
dated August 12, 1994, defendant stated that plaintiff was being
term nated due to a “down turn” in business which resulted in a
reduction of workforce. (Pl.”s Mem at Exhibit 4). Defendant did
not indicate to plaintiff at the time of his termnation that his
poor performance was notivating the decision. However, once
t hese proceedi ngs began, the only explanati on def endant has
offered is plaintiff’'s performance. While these two expl anati ons
may not be nutually exclusive, the inconsistency of the positions
aids plaintiff to overcone Defendant’s Mtion for Sunmary
Judgenent. The inconsistency casts doubt on defendant’s
proffered non-discrimnatory reason of plaintiff’s performance,
particul arly considering that Bohn, the younger sal esperson, was
retained yet had a simlarly poor work record.

These facts, taken together and viewed in the |ight nost
favorable to plaintiff, create “weaknesses, inplausibilities,

i nconsi stenci es, incoherences, or contradictions” in defendant’s
proffered legitimte, non-discrimnatory reason such that a

reasonabl e jury could conclude that the proffered reason i s not

function in previous enploynent. (Sharp Dep. 4/23/97 at 381-90).
11



“worthy of credence.” Keller v. Oix Credit Alliance, Inc., 1997

WL 752158 (3d Cir. 1997)(en banc)(quoting Fuentes, 32 F.3d at
764). Therefore, defendant’s notion for sumary judgnment on the

ADEA claimis deni ed.

3. Pennsyl vani a Hunan Rel ati ons Act (" PHRA")

Def endant noves for summary judgnment on plaintiff’s PHRA
claimpursuant to 43 P.S. 8 959(h), arguing that plaintiff did
not file a conplaint wth the Pennsyl vania Human Rel ati ons
Commi ssion (“PHRC') wthin 180 days of the alleged discrimnatory
conduct. The pertinent statutory provision provides that “[a]ny
conplaint filed pursuant to this section nust be so filed within
one hundred eighty days after the all eged act of discrimnation .

.7 43 P.S. 8 959(h). The Third Circuit has held that a
plaintiff nust file an admnistrative conplaint with the PHRC
wi thin 180 days of the alleged discrimnation in order to

mai ntain an action under the PHRA. Wodson v. Scott Paper Co.,

109 F.3d 913, 925 (3d Cir. 1997). *“If a plaintiff fails to file
atinmely conplaint with the PHRC, then he or she is precluded

fromjudicial renmedies under the PHRA.” |d. See also Vincent v.

Fuller Co., 616 A 2d 969 (Pa. 1992); day v. Advanced Conputer

Applications, 559 A 2d 917 (Pa. 1989).

Plaintiff acknow edges that he did not file a conplaint with
the PHRC within 180 days of the alleged discrimnatory conduct.
(Pl."s Mem at 13). However, plaintiff clains that he “filed a

claimw th the Pennsyl vania Human Rel ati ons Conm ssion within 300
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days and therefore such filing should be sufficient to preserve
the Plaintiff’s clai munder the Pennsyl vania Human Rel ati ons
Act.” (PI.”s Mem at 13). Although plaintiff’s argunent is
unclear and fails to cite any authority, presumably he is
alluding to the 300 day deadline for filing with the Equal
Enpl oynment Qpportunity Comm ssion (“EEOCC’) when state proceedi ngs
have initially been instituted. 42 U S.C. A 8 2000e-5(e)(1).
However, this provision is not relevant to plaintiff’s situation,
as he is attenpting to argue, presumably, that filing with the
PHRC in tine to neet the EECC deadline is sufficient to preserve
his PHRA claim® This is not so.

As plaintiff has acknow edged that he did not neet the
deadline for filing with the PHRC, this Court cannot hear the
PHRA claim Therefore, Defendant’s Mtion for Sunmary Judgnent

for the PHRA claimis granted.

B. ERISA daim

Def endant al so noves for summary judgnent on plaintiff’s
claimthat his termnation was effectuated to prevent himfrom
vesting in the pension plan in violation of section 510 of ERI SA
29 U S.C A 8§ 1140. Section 510 of ERI SA provides that an
enpl oyer cannot take action against an enpl oyee for “the purpose

of interfering with the attai nnment of any right to which such

® Note also that 42 U S.C.A § 2000e-5(e)(1)'s 300 day
provision is not applicable to plaintiff as he did not institute
proceedings with the PHRA as is required to qualify for the 300 day
deadl i ne.
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partici pant may becone entitled under the plan. 1d. |In order to
make out a prima facie case under 8 510 of ERI SA, “an enpl oyee
nmust denonstrate (1) prohibited enpl oyer conduct (2) taken for
the purpose of interfering (3) with the attai nnent of any right

to which the enpl oyee nmay becone entitled.” Gavalik v.

Continental Can Co., 812 F.2d 834, 852 (3d Cr. 1987). The

enpl oyee nust show a “specific intent on the part of the enployer
tointerfere with the attai nment of pension eligibility.”

Hendricks v. Edgewater Steel Co., 898 F.2d 385, 389 (3d Cir.

1990)(citing G avalik, 812 F.2d at 851-52). That is, the
enpl oyee nust show “that the enpl oyer nmade a consci ous deci sion
tointerfere with the enployee’s attainnment of pension

eligibility or additional benefits.” Dewitt v. Penn-Del Directory

Corp., 106 F.3d 514, 523 (3d Cr. 1997)(enphasis added). See also
Arnbruster v. UN SYS Corp., 1993 W. 93975 (E.D. Pa.) overruled on

ot her grounds Arnbruster v. UNISYS Corp., 32 F.3d 768 (3d Gr.

1994) (stating that “[s]ince a |oss of benefits is an inevitable
consequence of virtually all enploynent term nations, courts
consistently require plaintiff-enployees to denonstrate that
their enployer specifically intended to interfere with their
entitlenent benefits in reaching disputed personnel decisions.”).
Al though this specific intent can be shown with circunstantia
evidence, in Dewitt, the Third Crcuit recognized that “’where
the only evidence that an enpl oyer specifically intended to
violate ERISA is the enployee’ s | ost opportunity to accrue

addi ti onal benefits, the enployee has not put forth evidence
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sufficient to separate that intent fromthe nyriad other reasons
for which an enpl oyer m ght have discharged him’” (quoting
Turner v. Schering-Plough Corp., 901 F.2d 335, 347 (3d Grr.

1990) (internal citations omtted)).

Plaintiff contends in his ERI SA claimthat he participated
in BWIP s pension plan and was term nated to prevent himfrom
vesting. Plaintiff admts in deposition that he bases this
contention on the fact that “there was only a few nonths to go
before that vesting and privilege” and on the fact that “it was a
surprise to ne on the day that I was |let go that nothing was said
previous.” (Sharp Dep. 4/23/97 at 468-69). Plaintiff also points
to defendant’s failure to allow himto continue working until he
vested as support for his claimthat defendant violated section
510 of ERISA. Plaintiff alleges nothing further.

This evidence is insufficient to show a specific intent to
interfere with plaintiff’s benefits or rights under the pension
plan. Plaintiff’s “evidence” of a specific intent to interfere
wi th his pension benefits anmbunts to nothing nore than an
assertion of the fact that he was deprived of the pension
benefits as a result of his termnation. As stated supra, this
“i nevitabl e consequence of virtually all enpl oynent
term nations,” standing alone, is insufficient to show a specific
intent to interfere with the pension plan under 8 510 of ERI SA
Arnbruster, 1993 W. 93975 at *15. Therefore, Defendant’s Mtion

for Summary Judgnent is granted on the ERI SA cl aim
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C. Breach of | nplied-in-Fact Enpl oynent Contract

Def endant al so seeks sunmary judgnent on plaintiff’s breach
of an inplied-in-fact enploynent contract claim In Pennsylvania
the “enploynent-at-will doctrine applies absent a clear intent by

the parties to the contrary.” Anderson v. Haverford College, 851

F. Supp. 179, 181 (E.D. Pa. 1994). See also Carlson v. Arnot-

Qgden Menorial Hospital, 918 F.2d 411, 414 (3d GCr. 1990); Dugan

v. Bell Tel ephone of Pennsylvania, 876 F. Supp. 713, 726 (WD

Pa. 1994); Holewinski v. Children's Hospital of Pittsburgh, 649

A.2d 712, 715 (Pa. Super. 1994); D Bonaventura v. Consolidated

Rail Corp., 539 A 2d 865, 867 (Pa. Super. 1988); Darlington v.
Ceneral Electric, 504 A 2d 306, 309 (Pa. Super. 1986) overruled

on other grounds Krajsa v. Keypunch, Inc., 622 A 2d 355 (Pa.

Super. 1993); Banas v. Matthews International Corp., 502 A 2d

637, 644 (Pa. Super. 1985). Under the enploynent-at-wll
doctrine, an enpl oyee can be discharged at any tine “for any or
no reason.” Anderson, 851 F. Supp. at 181. 1In order to overcone
the presunption that the enploynent is at-wll, “there nust be

ei ther an express contract between the parties, or an inplied-in-
fact contract plus consideration passing fromthe enpl oyee to the
enpl oyer from which the court can infer the parties intended to
overcone the at-wll presunption.” [d. The burden is on the
enpl oyee to prove that the parties had an intention to overcone
the at-will presunption and to create an enpl oynent relationship

different than enploynent-at-wll. D Bonaventura, 539 A 2d at

867. This is a heavy burden which requires a show ng of a “clear
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statenment of an intent to nodify.” 1d. at 868; Veno v. Meredith,

515 A 2d 571, 578 (Pa. Super. 1986)(“courts insist that to
contract away the at-will presunption, nmuch clarity is

required”); Darlington, 504 A 2d at 312 (“definiteness is

required’). The enpl oyee nust show that “both parties intended

to make a contract.” Holew nski, 649 A 2d at 715. Further, “if

the parties specifically agreed that the enpl oynment woul d be at-
will, even though additional consideration were present, we would
expect the court to construe the contract according to the
parties’ stated intention and hold it to be at-will.”

Darlington, 504 A 2d at 314; Scott v. Extracorporeal, Inc., 545

A. 2d 334, 339 (Pa. Super. 1988).

Plaintiff alleges that his supervisor, M chael Dziekonski,
continually alluded that it would be beneficial to plaintiff’s
enpl oynent and to defendant if plaintiff would nove his residence
closer to defendant’s offices, both when they were in Exton,
Pennsyl vani a and then after they noved to Boot hwyn, Pennsylvani a.
Plaintiff alleges he relied on these intimations in expending
over $25,000 to make his, then, current residence in Cayton, New
Jersey sal eabl e and al so when he entered into an agreenent for
the sale of this residence. Plaintiff contends that his
enployer’s desire for himto relocate and his consideration in
selling his hone and attenpting to relocate closer to defendant’s
pl ace of enploynent created an inplied-in-fact enpl oynent

contract which defendant breached by term nating him
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However, the parties in the instant case specifically agreed
that plaintiff’'s enploynment would be at-will. Prior to
plaintiff’ s acceptance of enploynent with defendant, plaintiff
was given an offer letter which specifically stated the
plaintiff’s enploynent “can be termnated at any tinme with or
w t hout cause and with or without notice at the option of either
the conmpany or the enployee.” (Def.’s Mem at Exhibit B). In
addition, plaintiff was given a disclainmer that expressly stated
that “no manager or representative of BWIP has the authority to
enter into an agreenent for enploynent for any specific period of
time or to nmake any agreenent contrary to this disclainer.”
(Def.’s Mem at Exhibit B).

In deposition testinony, plaintiff acknow edges receiving
and understandi ng both of these docunents. (Sharp Dep. 2/24/97 at
83-84). Further, plaintiff testified that he signed an
acknow edgnent form evi denci ng his understanding that his
enpl oynent was at-will and that no manager at the conpany had
authority to change the at-will relationship. (Sharp Dep. 2/24/97
at 83-84). Plaintiff further acknow edges that rel ocation was
never discussed in the enploynent discussions prior to enploynent
and that at no other tinme did anyone fromBWIP, other than the
alleged intimtions by his imredi ate supervisor, ever indicate
that he shoul d nove. (Sharp Dep. 2/24/97 at 78-85). Plaintiff
al so acknow edges that even the nmanager who al |l egedly suggested

to himthat he nove never indicated that plaintiff’s enpl oynent

18



was in any way conditioned upon his relocation. (Sharp Dep.
4/ 23/ 97 at 422).

Plaintiff’s evidence is insufficient to show an i ntent by
both parties to overcone the enploynent-at-wll presunption.
Therefore, Defendant’s Mtion for Summary Judgnment is granted for

the breach of inplied-in-fact enploynment contract claim

D. Concl usi on

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAY SHARP, : ClVIL ACTI ON
Plaintiff, : 96- 5514
V. :
BW I P | NTERNATI ONAL, INC., t/a

BWI P,
Def endant .

ORDER

AND NOW this day of January, 1998, upon
consi deration of Defendant’s Mdtion for Sunmmary Judgnent and
Plaintiff's response thereto, it is hereby ORDERED that in
accordance with the foregoi ng Menorandum the Mtion is GRANTED
in PART and DENIED i n PART as fol |l ows:
1) Defendant’s Mtion is GRANTED for the PHRA, ERI SA, and
breach of an inplied-in-fact enploynent contract clains
and

2) Defendant’s Motion is DENIED for the ADEA claim

BY THE COURT:

J. CURTIS JOYNER, J.



