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MEMORANDUM

Padova, J. January
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Robert F. Gallagher, Sr. has filed a
Motion to Vacate, Set Aside or Correct
Sentence pursuant to 28 U S.C A § 2255 (West
1994 & Supp. 1997). For reasons that appear

bel ow, the Motion wll be deni ed.

| . BACKGROUND
On Septenber 12, 1995, Defendant was

charged in an informati on with one count of



bank fraud, in violation of 18 U S.C A 8§
1344(1) (West Supp. 1997), relating to his
schenme to defraud Horizon Financial, F.A On
Cct ober 13, 1995, Defendant pled guilty, and
on February 21, 1996, this Court sentenced him
to 50 nonths in prison and 5 years of

supervi sed rel ease, and ordered himto pay
restitution in the anount of $60, 000.

Def endant appeal ed and the United States Court
of Appeals for the Third Grcuit affirnmed the
j udgnment on October 24, 1996.

| 1. LEGAL STANDARD

To prevail on a notion under section
2255, the novant's clained errors of |aw nust
be constitutional, jurisdictional, "a
fundanment al defect which inherently results in

a conplete mscarriage of justice," or "an



om ssion inconsistent wth the rudi nentary

demands of fair procedure.” HIIl v. United

States, 368 U. S. 424, 428, 82 S. Ct. 468, 471
(1962) .

Sone of Defendant's clains are of
| neffective assistance of counsel. The
standard for evaluating clains of ineffective
assi stance of counsel was set forth in

Strickland v. Washington, 566 U S. 668, 104 S.

. 2052 (1984):

First, the defendant nust show t hat
counsel's perfornmance was deficient.
This requires show ng that counsel
made errors so serious that counsel
was not functioning as the "counsel”
guar ant eed t he def endant by the

Si xth Amendnent. Second, the

def endant nust show that the

defi cient performance prejudiced the
defense. This requires show ng that
counsel's errors were so serious as
to deprive the defendant of a fair
trial, a trial whose result is
reliable.



466 U. S. at 687, 104 S. C. at 2064.

Strickland specifies that "there [nust be] a

reasonabl e probability that, but for counsel's
unprof essional errors, the result of the
proceedi ngs woul d have been different. A
reasonabl e probability is a probability
sufficient to underm ne confidence in the
outcone.” |d. at 694, 104 S. C. at 2068.

The defendant nust show that counsel's
performance fell below an objective standard
of reasonabl eness under the prevailing
professional norns. [d. at 688, 104 S. C. at
2064-65. The review ng court nust be "highly
deferential"™ in evaluating counsel's
performance and "nust indulge a strong
presunption” that, under the circunstances,

t he chall enged conduct “falls within the w de

range of reasonabl e professional assistance”



and "m ght be considered sound tri al
strategy.” 1d. at 689, 104 S. . at 2065.

When the Strickland standard speaks of trial

strategy, that term enconpasses the sentencing
phase as well as the trial phase of crim nal

pr oceedi ngs.

I11. DI SCUSSI ON

Def endant bases his claimfor relief on
two grounds: ineffective assistance of counsel
and case | aw subsequent to his sentencing. He
states, “The purpose of this notionis to
i dentify circunstances, that if presented at
time of sentencing, may have resulted in a
reduced sentence.” (Deft.'s Mdt. at 6.) He
then lists six points under the headi ng of
“Mtigating Crcunstances.” They wlill be

considered in turn.



(1) The Effect of Separate Prosecutions.
The of fense of which Defendant was convicted
occurred during the period 1988-1992, although
Def endant was not charged until 1995.

Def endant notes that, in 1993, he was

convi cted of another crinme, that of providing
false information to a federally insured
financial institution, Hudson Cty Savings
Bank of Paranmus, New Jersey. Defendant seens
to be convinced that if the two crines, which
arose during the sanme period, had been
prosecuted together, he would have received a
| esser sentence than he did fromthe two
separate prosecutions. The governnent
contests this point, but assum ng for purposes
of this Mdtion that it is true, Defendant
recogni zes the weakness in his argunent. He

states: “[T]he obvious rebuttal is that M.



Gal | agher chose to remain silent in 1993 about
the nore serious bank fraud offense which had
not yet been discovered. Thus separate
prosecutions were chosen by M. Gall agher
since he surely knew that eventual discovery
of the fraud offense was inevitable.” (Deft.'s
Mem at 8.) However, Defendant asks the Court
to consider the reason for his silence: to
allow his wife to conplete a training program
I n nursing so that she could support herself
while he was in prison. He also asks the
Court to consider “the enotional toll of
waiting 3 additional years for the inevitable
prosecution of the fraud offense that could
have been di sposed of in 1993.” [Id. |If

Def endant wi shed to claimineffective

assi stance of counsel for failing to raise

this point, he should have done so on direct



appeal. But if he had, it would have been of
no avail. Defense counsel cannot be faulted
for failing to raise these neritless

argunments.

(2) The Two-lLevel Enhancenent for Abuse of

a Position of Private Trust. Def endant st at es

that a “m ni nrum of 22 additional nonths was
mandat ed by enhancenents. The Court noted at
the tinme that one of the enhancenents, that
for abuse of a position of private trust in
Def endant' s handl i ng of noney due Horizon

Fi nancial, was a close decision. It was not
part of the plea bargain, but was recomended
by probation. Defendant asks the Court “to
consi der that the 'enhanced' m ni mrum sentence
under the guidelines adds 22 nonths to the 24

nonth mninmnumthat M. @Gl |l agher may have



recei ved wi thout the sentencing enhancenents.”
(Id.) He reports that the Court rejected
counsel's vigorous argunents on this point at
the tinme of sentencing, and he offers no new
argunents that warrant the Court's revisiting
the i ssue under section 2255. Therefore, he
does not present an argunent for ineffective
assi stance of counsel. The fact that the
Court's decision was a cl ose one does not nean
that it was in error, and Defendant does not
claimthat it was in error. He appears sinply
to be asking the Court to reconsi der what was
a close call. The Court carefully considered
the effect of the enhanced m ni mum sentence at
the tine it nmade its determ nation and sees no
reason to go through the process again, where
Def endant has proposed no legal justification

for his request.



(3) The Term of Supervi sed Rel ease.

Def endant contends that, in setting the term
of supervised rel ease, consideration should be
given to his background before the offense and
to his subsequent conduct. He evidently

w shes the Court to shorten his period of
supervision to the mni num al | owabl e under the
GQuidelines. Wth respect to his background,
Def endant nakes the foll ow ng statenent:

M. @Gl lagher was 47 years of age
when the current offense commenced in
1988, 51 when it concluded in 1992.

Hi s personal history prior to 1988 was
unbl em shed by any | egal or ethical
problens. M. Gallagher and his w fe,
Jacquel yn, were married in 1960. They
raised 5 children all of whom are
col | ege graduates and productive, nodel
citizens today. M. @Gll agher served
in the U S. Arny and received an

honor abl e di scharge in 1966. He earned
a bachelor's degree in 1970, and has
had an unbroken record of enpl oynent
since graduating high school in 1958.
He had a top secret security clearance
whi |l e an enpl oyee of the General
Electric Co. from 1967-82. M.

10



Gal | agher has no history [of] drug or
al cohol problens. . . . M. @Gllagher
successfully conpleted 2 years
probation [on anot her offense] in My
1995.
(Deft.'s Mot. at 9.) This Court did consider
Def endant' s background in determning his
sentence, as reported in the Presentence
| nvestigation Report. O course, there is no
way the Court could have consi dered
Def endant' s subsequent conduct at the tine of
Def endant's sentencing. The subsequent

conduct and its possible role in a

resentencing is discussed in part (6), below

(4) Counsel's Failure to Follow Up on the

Lower Sentence G ven a Defendant in Anot her

Case. Counsel brought to the Court's
attention a newspaper article concerning

Leonard Shtendel, a defendant in anot her case,
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whom counsel maintained was in a “very simlar
Situation to M. Gallagher.” (Deft.'s Mem at
Ex. 8.) She also pointed out that, in M.

Sht endel 's case, “there apparently was no
enhancenent for derivation of nore than one
mllion dollars in gross receipts fromthe

of fense, and |i kew se no enhancenent for abuse
of trust.” Id. Defendant states that the
Court was requested to review the case for
simlarities in the offenses and
“I'nconsistencies in the application of
enhancenents. The court acknow edged the
request but did not nention this case again,
nor did Ms. Ainslie rem nd the court that a
response was expected.” (Deft.'s Mem at 9.)
There was no need for counsel to “foll ow up”
on this issue and the failure to do so was not

an error. The Court considered carefully all

12



of defense counsel's subm ssions and

argunents.

(5) Counsel's Failure to Argue for a

Downwar d Departure Based on United States v.

Gaind, 829 F. Supp. 669 (S.D.N. Y. 1993).

Gai nd' s business was testing material for the
Envi ronnental Protection Agency (“EPA’). He
was convi cted of conspiracy to submt false
statenents to the EPA, to commt mail fraud,
and to defraud the United States.

The di scovery of Gaind's crine destroyed his
busi ness, and the district court, in departing
downward fromthe Quidelines, stated that the
destruction of the business achieved part of
t he purposes of the sentence because it
“decreased for the foreseeable future

[Gaind' s] ability to commt further crine of

13



the type he was tenpted to undertake.” |[1d. at
671. Defendant argues that his situation
closely parallels that of Gaind. In both
cases, their conpanies were out of business at
the tinme of the sentencing. |In both cases,

t heir conpani es provided the neans for their
of fenses. In both cases, the loss of their
busi nesses and the resulting | oss of assets
and i ncone decreased or elimnated their
ability to conmt further crines of the sane

t ype.

The simlarities to which Defendant
points are not enough to warrant in this case
t he downward departure that was given in
Gaind. First, Defendant gl osses over the
differences in the two cases. Defendant's
busi ness failed for reasons other than the

di scovery of his crine. |In addition, the

14



nature of the victins differs; Gaind' s ability
to defraud the EPA again seens to be
significantly less than Defendant's ability to
def raud another financial institution in the
future. Second, this Court does not take
Gaind to nean that whenever a business that
provided the neans for an illegal activity has
failed, thereby decreasing a defendant's
ability to commt the sane type of crine in
the future, the court is justified in
departi ng downward fromthe CGuidelines. That
Is far too broad a reading of the case.
Finally, Gaind is not the law of this Grcuit,
This Court may followit, but it is not
obliged to do so and, given all the

ci rcunstances of this case, even if counsel
had called the case to the Court's attenti on,

it would not have departed fromthe Quidelines
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on the basis of Gaind. Therefore, Defendant's
counsel was not ineffective for failing to

raise it.!

(6) New Third Crcuit Case Law. The Third

Crcuit allowed a downward departure on the
basi s of post-conviction rehabilitation in

United States v. Sally, 116 F.3d 76 (3d Gr.

1997). In Sally, the Defendant was a
“bagger” and | ook-out for a crack conspiracy
at age 17. He was 18 when he was i ndicted and
convi cted of drug charges and the use of a gun
in drug trafficking. Sone five years |later,
his conviction on the gun charge was di sm ssed

pursuant to a 2255 notion. He then had to be

1. Defendant cites other cases that refer to
or sunmarize Gaind, but they add nothing to
his argunent. See Lieberman v. United States,
839 F. Supp. 263 (S.D.N. Y. 1993); Gaind v.
United States, 871 F. Supp. 186 (S.D.N.Y.
1994).
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resentenced. In prison, Sally had earned a
CGED and an additional nine college credits.
The Third Grcuit found that Sally's post-
conviction rehabilitation was sufficiently
unusual that it could be considered in
connection with a notion for a downward
departure fromthe Guidelines. It stated

t hat,

at a mninmum there nust be evidence
denonstrating that a defendant has nade
concrete gains toward “turning his life
around” before a sentencing court nay
properly rely on extraordi nary post-
conviction rehabilitative efforts as a
basis for a downward departure. Unlike
t he usual adjustnent for acceptance of
responsibility where defendants may
all-too-often be tenpted to feign
renorse for their crinmes and be
rewarded for it, we viewthe
opportunity for downward departures
based on extraordinary or exceptional
post-conviction rehabilitative efforts
as a chance for truly repentant

def endants to earn reductions in their
sent ences based on a denonstrated
commtnent to repair and to rebuild
their lives.
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Sally, 116 F.3d at 81.

There are two flaws in Defendant's
argunent that his post-conviction
rehabilitation should be considered as a basis
for a downward departure, followng Sally.
First, this Court does not take Sally to
aut hori ze resentencing wth a downward
departure whenever a defendant exhibits
extraordinary rehabilitation. It is only on
the occasion of initial sentencing, or of
resentencing for other reasons, that Sally
all ows the court to consi der post-conviction
rehabilitation in support of a notion for a
downward departure fromthe Guidelines. The
rehabilitation does not, in itself, provide
grounds for resentencing. Second, even if the
Court were resentencing Defendant for other

reasons and therefore were in a position to

18



consi der post-conviction rehabilitation, it is
doubt ful that Defendant's conduct woul d
constitute the kind of exceptional
rehabilitation the court recogni zed as a
possi bl e basis for departure in Sally.

Def endant |isted six post-conviction

rehabilitative efforts:?

2. In Sally, the Third Grcuit uses “post-
of fense” and " post-conviction”
| nterchangeably. It states, “Indeed, we find

no reason to distinguish between post-offense
and post-conviction rehabilitation efforts in
this context--post-conviction rehabilitation
efforts are, by definition, post-offense
rehabilitation efforts and hence shoul d be
subject to at | east equival ent treatnent under
the Guidelines.” 116 F.3d at 80. However,
the reverse is not always true; post-offense
rehabilitative efforts are not by definition
post-conviction rehabilitative efforts. There
may be a | ong period of tine--several years in
this case--that was post-offense but pre-

appr ehensi on and conviction. Defendant would
have us take into account his conduct during
that period. Wile this Court does not take
the position that such conduct coul d never be
taken into account in considering a Sally
departure, such a defendant would, at the very
| east, have to make an additional show ng of

19



(a) Defendant successfully conpleted 2
years probation for a 1990 offense in New
Jersey in 1993-94. The fact that Defendant
was, at that tine, hiding the crimnal conduct
for which he was later convicted in this case
mlitates against considering this a true
rehabilitative effort, especially since
Def endant nade no effort, not even an

anonynous effort, to pay restitution.

rehabilitative effort to overcone the fact
that he was hiding his crimnal activity and
the presunption that he therefore had failed
to accept responsibility for it. An exanple
of such an additional show ng m ght be the
paynment of restitution, albeit secretly or
anonynously. The Court does not find any
addi ti onal show ng here that Defendant had
accepted responsibility for his crine in this
case before he was apprehended, and therefore
does not find that any positive acts he clains
during that period can be considered as
efforts at true rehabilitation.

20



(b) Defendant devel oped a consulting
busi ness during the period 1993-1996. This
conduct fails to qualify for the sane reason.

(c) Defendant tutored his niece during
t he school year 1994-95. He and his wfe
wor ked with her 12-15 hours per week, which
resulted in a dramatic i nprovenent in her
school performance. This conduct fails to
qualify for the sanme reason. In addition, it
appears to have little if any relation to his
crinmes. Taking Defendants factual
representations as true, it appears that,
apart fromhis crimnal activities, he was a
nodel citizen both before and after he was
apprehended. This tutoring is therefore
sonet hi ng he m ght have undertaken at any
time, even while he was actively engaged in

crime.

21



(d) Defendant hel ped i nmates at FPC
Schuyl kill to inprove their skills in reading,
writing, math and accounting and to prepare
for GED testing. He also helped themwth
their | egal work.

(e) In his 18 nonths at FPC Schuyl kill,
Def endant has had an excel |l ent work record,
and one half of his pay is applied to
restitution.

(f) Defendant has |ost 75 pounds and
greatly inproved his health and fitness. He
clainms this is a tangible synbol of his
resolve to repair and rebuild his life.

The Court finds that the final three
factors, the ones that could be considered as
a basis for downward departure if Defendant
were being resentenced, do not represent the

kind of extraordinary rehabilitative efforts

22



that mght qualify for a departure under

Sally. Even if the Court were to consider all
Ssix circunstances, it would not find themthe
ki nd of exceptional efforts at rehabilitation

to which the Third Crcuit refers in Sally.

| V. CONCLUSI ON
The Court has accepted as true all of
Def endant's factual allegations, as it nust

under United States v. Day, 969 F.2d at 41-42.

However, none of the errors Defendant has
claimed neets the standard for relief under
section 2255, which is that the error is
constitutional, jurisdictional, "a fundanental
def ect which inherently results in a conplete
m scarriage of justice,” or "an om ssion

| nconsistent with the rudi nentary denmands of

fair procedure” with respect to his

23



sentencing. See Hll v. United States, 368
US at 428, 82 S. . at 471. Nor do
Def endant's all egati ons anount to ineffective

assi stance of counsel under Strickland. The

clainmed errors and om ssions of counsel were
not so serious that Defendant was deprived of
t he "counsel" guaranteed the defendant by the
Si xth Amendnent. Finally, the Court sees no
reasonabl e probability that, absent the

all eged errors, the outcone of the sentencing
woul d have been different. Indeed, the Court
does not see that they were errors at all or
that any prejudice in the sentencing resulted
fromthem Accordingly, Defendant's Mdtion to
Vacate, Set Aside or Correct Sentence pursuant
to 28 US.CA 8 2255 wll therefore be

deni ed.

An appropriate Order foll ows.
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| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ; CRI MI NAL
ACTI ON
No. 95-502
V.
; ClVIL ACTI ON
ROBERT F. GALLAGHER, SR ; No. 97-6056
ORDER
AND NOW this day of January,

1998, upon consideration of Defendant's Motion
to Vacate, Set Aside or Correct Sentence
pursuant to 28 U S.C A 8§ 2255, IT IS HEREBY
ORDERED t hat the Mdtion is DEN ED.

BY THE COURT:

JOHN R PADOVA, J.
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