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OF JUSTICE;, and J. SCOIT BLACKMAN,
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MEMORANDUM

Cahn, C. J. Decenber , 1997
This case presents difficult and inportant questions of
statutory interpretation. At issue are the court’s jurisdiction,

the scope of the Attorney General’s authority, the apparent
intent of Congress, and the right of certain aliens facing
deportation to seek a waiver of deportation before their renoval
fromthis country. For the reasons that follow, the court finds
that it has subject matter jurisdiction over this case, and that
recent amendnents to the Immgration and Nationality Act (“INA"),

8 US CA 88 1101-1645 (West 1970 & Supp. 1997), do not render

Petitioner! ineligible to apply for a wai ver of deportation

1 The court refers to Petitioner/Plaintiff as “Petitioner,”
and Respondent s/ Def endants as “Respondents.”



pursuant to INA 8 212(c), 8 U.S.C. A 8 1182(c). Accordingly, the
court directs Respondents to reopen Petitioner’s case, and
consider and rule on the nerits of Petitioner’s application for §
212(c) relief. The court also enjoins Respondents from deporting
Petitioner, if at all, until after the admnistrative and
judicial appellate process with regard to Respondents’ ruling is
exhaust ed.
| . BACKGROUND

Petitioner is a Mexican national who has lived in the United
States for over ten years. He is married to a | awful permanent
resident (“LPR’) of the United States, and his four children are
United States citizens. He owns a business in Reading,
Pennsyl vani a.

Petitioner entered the United States through San Ysidro,
California on Septenber 30, 1986. On Cctober 27, 1987,
Petitioner filed for, and presumably was granted, | awful
tenporary residence in the United States under INA § 210, 8
US CA 8 1160, which provides ammesty for aliens qualifying as

“Special Agricultural Wrkers” (“SAW).2 On Decenber 1, 1990,

2 Congress created the SAWprogramto benefit sone of the
many undocunented aliens who, until then, had been living in the
US. illegally, but |led productive |lives and had famly and
comunity ties in the U S. Under the program the Attorney
CGeneral first confers |awful tenporary-resident status on an
alien qualifying as a SAW and barring the intervening comm ssion
of a disqualifying act by the alien, the Attorney Ceneral |ater
adj usts such status to LPR status. See generally 8 U S.C A 8§
1160; see also Otega de Robles v. INS, 58 F.3d 1355, 1359-61 &
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pursuant to the SAWprogram Petitioner’s |awful tenporary-
resident status was adjusted to LPR status.

Sonetine after Petitioner attained LPR status, police
arrested himfor selling illegal drugs to an undercover officer.
Petitioner was one of approximately thirty individuals arrested
as part of a long-terminvestigation conducted by the Readi ng
police departnent. The authorities charged Petitioner with seven
different offenses, including possession of approximtely one
pound of marijuana. On Novenber 5, 1993, Petitioner pleaded
guilty to one count of marijuana possession in the Court of
Common Pl eas, Berks County, Pennsylvania. The authorities
dropped the other charges, and the court sentenced Petitioner to
one year probation.

On Novenber 24, 1993, Respondent |Inm gration and
Nat ural i zati on Service (“INS’) issued to Petitioner an order to

show cause why he should not be deported under, inter alia, INA §

241(a)(2)(B)(i), 8 U.S.C. 8§ 1251(a)(2)(B)(i), which provides in
rel evant part:
Any alien who at any tinme after entry has been convicted of
a violation of . . . any law or regulation of a State .
relating to a controlled substance . . . is deportable.
Petitioner contested deportability at his deportation

heari ng on June 14, 1994, and asked the presiding immgration

judge (“1J”) to continue the hearing until October, 1994.

n.5 (9th Cr. 1995) (discussing simlar program
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Petitioner believed that in October he woul d becone eligible to
apply for a waiver of deportation under INA 8§ 212(c), and
consequently m ght avoid the automati c-deportation provision of
INA § 241(a)(2)(B)(i). At the time, 8§ 212(c) provided in
rel evant part:
Aliens lawfully admtted for permanent residence who
tenporarily proceed abroad voluntarily and not under an
order of deportation, and who are returning to a | awful
unrel i nqui shed domicile of seven consecutive years, may be
admtted in the discretion of the Attorney General.
Petitioner’s belief arguably had nerit for three reasons.
First, although 8 212(c) applied on its face only to “excl udabl e”
aliens, aliens trying to get into the country, and not to
“deportable” aliens, aliens trying to stay in the country, the

Third Crcuit Court of Appeals extended § 212(c) to apply to

deportable aliens as well. See Katsis v. INS, 997 F.2d 1067,

1070 (3d Cir. 1993) (citing Francis v. INS, 532 F.2d 268, 272-73

(2d Cr. 1976) (holding that distinction between |awfully-
admtted aliens who tenporarily left the country and those who
never left violated equal protection because it was “wholly

unrelated to any legitimte governnental interest”)); see also

Mrel v. INS, 90 F.3d 833, 837 & n.3 (3d Gr. 1996).

Second, in Cctober Petitioner likely would have net the §
212(c) requirenent of “lawful unrelinquished domcile of seven

consecutive years.” In Gahamv. INS, 998 F.2d 194, 196 (3d Gr.

1993), the court suggested that in order to neet this



requi renent, an alien needed only a lawful intent to remain in
the country, which he could possess despite |acking LPR status.
The court noted that an alien on a tenporary worker visa cannot
formsuch an intent because the INA requires such an alien to

possess residence in a foreign country which [he has] no intent

of abandoni ng. See id. at 196 (quoting 8 U S.C A 8
1101(a) (15 (H) (i1)). An alien qualifying as a SAW however,
arguably can forma lawful intent to remain in the country
because SAW are not on tenporary-worker visas and because, as
not ed above, the SAW program contenpl ates that SAW w th | awful

tenporary-resident status will eventually secure LPR status. See

Otega de Robles, 58 F.3d at 1360 (discussing simlar progran).

Third, although 8 212(c) relief, which at the tinme was neant
to benefit aliens for whom excl usion or deportation would
constitute an unusual hardship, see Mirel, 90 F.3d at 841, is
di scretionary, an applicant nonethel ess stood a good chance of
securing such relief. One court noted that, “[d]juring the fiscal
years 1989 through 1994, over half of the total nunber of
applications for section 212(c) relief decided by the Executive
Ofice for Immgration Review (conprised of |Inmmgration Judges
and the [Board of Immgration Appeals]) were granted.” Mjica V.
Reno, 970 F. Supp. 130, 178 (E.D.N.Y. 1997) (Winstein, J.).

What ever the nerits of Petitioner’s request for a

continuance, the |IJ denied the request. The |J found Petitioner



deportable as an alien convicted of a controll ed-substance
violation, determned that Petitioner was ineligible for relief
from deportation because he had not net the continuous-residence
requi renment under 8§ 212(c), and ordered himdeported to Mexico.
On June 22, 1994, Petitioner filed an appeal of the IJ' s
decision with the Board of Immgration Appeals (“BIA”). Wile
Petitioner’s appeal was pendi ng, Congress passed the
Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA”),
Pub. L. 104-132, 110 Stat. 1214, and the Illegal Inmmgration
Ref orm and | nm grant Responsibility Act of 1996 (“II R RA"), Pub.
L. 104-208, 110 Stat. 3009-546.

Congress passed the AEDPA on April 24, 1996. AEDPA 8§ 440(a)
amended INA 8 106, 8 U.S.C A 1105a(a)(10), to read as foll ows:
Any final order of deportation against an alien who is

deportabl e by reason of having commtted a crimnal offense
covered in [INA 8§ 241 (a)(2) (A (iii), (B, (O, or (D
shall not be subject to review by any court.?3

AEDPA 8§ 440(d) added the follow ng | anguage to INA 8 212(c):
[ This subsection shall not apply to an alien who] is
deportabl e by reason of having commtted any crim nal
?E;énse covered in [INA § 241 (a)(2) (A (iii), (B, (O, or
A question arose concerning the effective date of § 440(d).

On February 21, 1997, the Attorney General concluded that §

440(d) applied to applications for 8§ 212(c) relief pending on the

3 Congress subsequently repealed INA § 106. See infra p.



date of the AEDPA' s enactnent. |[In re Soriano, 16 Inmmgr. Case

Rep. B1l-239, 240.1 (Op. Att’'y Gen. Feb. 21, 1997) (MB 1997). 1In
her decision, which followed her vacation of a contrary deci sion
of the BIA see id. at 240.1 n.4, the Attorney General applied

the retroactivity analysis set forth in Landgraf v. USI Film

Prods., 511 U S. 244 (1994), and determ ned that the application
of 8§ 440(d) to pending 8§ 212(c) cases “woul d not be retroactive.”
Soriano, 16 Imm gr. Case Rep. at Bl1l-240.5. To address the
concern that sone aliens nmay have conceded deportability prior to
the AEDPA s enactnent in anticipation of being able to apply for
8§ 212(c) relief, however, the Attorney Ceneral directed the
Executive O fice for Immgration Review “to reopen cases upon
petition by an alien who conceded deportability before the
effective date of the AEDPA for the limted purpose of permtting
hi mor her to contest deportability.” Id.

The scope of § 440(d) al so becane the subject of litigation.
Respondent I NS contended that 8 440(d) elimnated 8§ 212(c) relief
for both deportable and excludable aliens who commtted
enuner ated offenses. The BI A disagreed. On May 14, 1997, the
Bl A determ ned that although 8§ 440(d) elimnated 8 212(c) relief
for certain deportable aliens, the plain | anguage of the
amendrment left 8 212(c) relief available to excludable aliens.

See In re Fuentes-Canpos, Int. Dec. No. 3318, at 4 (BIA May 14,

1997). The BI A noted that because the wording of 8§ 440(d) was



clear, the BIA could not “refer[] to the statute’ s |egislative
history to support a contrary construction of the law.” 1d. at
7. The Bl A recognized that “the failure to bar relief for

excludable crimnal aliens [may well be] sinply a |legislative

oversight,” but stated that even if this were true, it “lack][ed]
the authority to rewite the otherw se plain | anguage of the
statute.” |d. at 8 (enphasis in original). As for the INS s
argunent that the BIA's interpretation of 8 440(d) viol ated equal
protection, the BIA found that it |acked jurisdiction to rule on,
| et alone renedy, alleged constitutional infirmties in the
statute. 1d. at 10. The BIA also found the facts of the case

di stingui shable fromthose in Francis, see supra p. 4. |d.

Congress passed the I RIRA on Septenber 30, 1996. IIRRA 8
306(b) prospectively repealed INA 8 106. IIRIRA § 309(c)
contained a series of “transitional provisions” governing cases

i n which deportation proceedi ngs conmenced before April 1, 1997.4

“* IIRIRA 8 309 provides in relevant part:

SEC. 309. EFFECTI VE DATES; TRANSI Tl ON.

(c) TRANSI TI ON FOR ALI ENS I N PROCEEDI NGS.

(1) CENERAL RULE THAT NEWRULES DO NOT APPLY. Subj ect
to the succeeding provisions of this subsection, in the case
of an alien who is in exclusion or deportation proceedi ngs
as of [April 1, 1997] —

(A) the amendnents nade by this subtitle shal
not apply, and
(B) the proceedings (including judicial review

t hereof) shall continue to be conducted w thout regard

to such amendnents.



O these transitional provisions that govern Petitioner’s case
and are not codified in the United States Code, IIRIRA §
309(c)(4) (G, a successor provision to AEDPA § 440(a), is of
particul ar significance. |t provides:

(4) TRANSI TI ONAL CHANGES INJUDICIAL REVIEW In the
case [of an alien who is in exclusion or deportation
proceedi ngs as of April 1, 1997] in which a final order of
exclusion or deportation is entered [after Cctober 30,
1996], notw thstandi ng any provision of [INA § 106 as in
effect as of Septenber 30, 1997] to the contrary—

(G there shall be no appeal permtted in the
case of an alien who is . . . deportable by reason of
having commtted a crimnal offense covered in section

241(a)(2) (A (iii), (B), (C, or (D of the
Imm gration and Nationality Act (as in effect as of
[ Sept enber 30, 1997]).

On July 16, 1997, the BIA dismssed Petitioner’s appeal,
rendering the 1J's deportation order admnistratively final. In

re Sandoval, No. A90 562 282 (Phil adel phia) (BIA Jul. 16, 1997).

The BI A determ ned that Petitioner was not deprived of a full and
fair hearing before the IJ, and that the I1J acted within his

di scretion in denying Petitioner’s request for a continuance.

See id. at 3. In a footnote, the BIA noted that in |ight of
AEDPA § 440(d) and Soriano, Petitioner was now statutorily

ineligible for § 212(c) relief, see id. at 3 n.2.°

> The BIA also disnissed Petitioner’s appeal with respect
to Petitioner’s privilege against self-incrimnation. See id. at
1-2. This issue is not before the court.
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On Cctober 14, 1997, Petitioner filed with the BIA a notion
to reopen and an application for 8 212(c) relief. Petitioner
al so requested that the BIA ask the Attorney CGeneral to
reconsider her decision in Soriano. Petitioner argued that the

hol di ngs in Hughes Aircraft Co. v. US., -- US --, 117 S. C.

1871 (1997), and Lindh v. Mrphy, -- US --, 117 S. Q. 2059

(1997), two cases decided after Soriano, require the concl usion
t hat AEDPA 8§ 440(d) does not apply to applications for 8 212(c)
relief pending on, or with respect to crinmes conmmtted before,
the date of the AEDPA's enactnent. To date, the BI A has not
ruled on Petitioner’s notion.

On Novenber 24, 1997, Petitioner requested a stay of
deportation from Respondent INS. By |letter dated Novenber 25,
1997, Respondent INS denied the stay and ordered Petitioner to
surrender to Respondent INS on Decenber 1, 1997. The letter also
instructed Petitioner to be “conpletely ready for deportation.”

Petitioner was taken into custody by Respondent INS and
filed the instant action on Decenber 1, 1997, seeking a wit of
habeas corpus under 28 U S.C. § 2241 “to review the | awf ul ness of
his final order of deportation and to stay his deportation.”
(Pet. at 1.) Petitioner asks the court to declare that 8 440(d)
does not apply to applications for 8§ 212(c) relief pending on, or
with respect to crines conmmtted before, the date of the AEDPA s

enactnent. Petitioner argues that as a matter of statutory

10



interpretation, Soriano is inconsistent with Suprene Court
precedent. In the alternative, Petitioner clains that even if
the court declines to grant declaratory relief and Sori ano
survives his challenge, the application of §8 440(d) in the wake

of Fuent es- Canpos constitutes the sane equal protection-violation

identified in Francis. Accordingly, Petitioner wants the court
to direct the BIA to consider and rule on the nerits of
Petitioner’s application for INA 8 212(c) relief. In addition,
Petitioner requests injunctive relief in the formof a stay of
deportation until: (1) the BIArules on his notion to reopen and
his application for 8§ 212(c) relief; (2) the Attorney Ceneral
reconsiders her decision in Soriano, in the event the Bl A
resubmts to her the issue of AEDPA 8 440(d)’s effective date;
and (3) the court, independent of the BIA rules on Petitioner’s
clains for relief fromthe operation of 8 440(d). Finally,
Petitioner seeks costs and attorney’s fees.

On Decenber 1, 1997, wth the parties’ consent, Judge Van
Ant wer pen, the energency judge, tenporarily restrained
Respondents from deporting Petitioner until Decenber 8, 1997,
when this court could hold a hearing. Upon |earning at the
Decenber 8 hearing that Petitioner’s counsel is currently

l[itigating three other cases in this district that raise

11



questions simlar to those raised by Petitioner,® the court
suggested that all four cases be consolidated and deci ded by a
panel consisting of the four judges involved. Respondents
declined the court’s invitation. Respondents argued that the
court lacks jurisdiction to hear Petitioner’s case by virtue of
the IIRIRA's anendnents to the INA. 7 Respondents did not consent
to the court’s suggestion that it exercise jurisdiction for the
limted purpose of extending the tenporary restraining order |ong
enough to allow the parties to fully brief the issue of
jurisdiction.?®

The court decided the nerits of Petitioner’s clainms. The
court held that, notwi thstanding the AEDPA's and the IIRIRA s
anendnents to the INA, the court had jurisdiction to hear
Petitioner’s case. The court then held that, notw thstanding
AEDPA 8§ 440(d) and Soriano, Petitioner remained eligible for a

wai ver of deportation under INA § 212(c). Accordingly, by order

6 The other cases are: Easy v. Reno, No. 97-CV-6572 (Reed,
J.); Edwards v. Reno, No. 97-CV-6776 (Fullam J.); and Glvis v.
Reno, No. 97-CV-6777 (Yohn, J.).

" In support of their argunent, Respondents cited | NA 88§
242(a)(2) (O and 242(f)-(g), 8 U S.C. A 88 1252(a)(2)(O and
1252(f)-(g), as amended by IIRIRA § 306. The court, however,
found that IIRIRA 8 309(c)’s transitional provisions, not the
anmendnents under |1 RIRA §8 306, govern Petitioner’s case. See
supra p. 9 and note 4; see also infra p. 14.

8 Respondents, however, did allow the court to take
judicial notice of their brief in the Easy matter, as did
Petitioner.
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dat ed Decenber 8, 1997, the court, inter alia: (1) stayed the

deportation until after Respondents consider and rule on the
merits of Petitioner’s application for INA 8 212(c) relief; and
(2) denied all of Petitioner’s other requests for habeas corpus
and other relief.® This nmenorandum expl ains the basis for, and
amends, the court’s Decenber 8 order
1. DI SCUSSI ON

This case presents the follow ng issues: (1) whether the
court has jurisdiction under 28 U S. C. 8§ 2241 despite the
anendnents to the INA set forth in I[IRIRA 8 309(c)(4)(Q; and (2)
if the court has jurisdiction, whether AEDPA 8§ 440(d) applies to
applications for 8 212(c) relief pending on the date of the
AEDPA' s enactrment in light of Soriano. |If the court resolves
the foregoing issues in Petitioner’s favor, the court then nust

determne if injunctive relief, in the formof a stay of

® The court denied Petitioner’s request for rel ease.
Petitioner currently remains in the custody of Respondent INS.

10 Because the court rules in Petitioner’s favor on the
basis of Petitioner’s statutory interpretation claim the court
need not address Petitioner’s equal protection claim The court
notes, however, that at least two district courts have upheld
simlar equal protection challenges for the reasons cited in
Francis. See Vargas v. Reno, 966 F. Supp. 1537, 1545 (S.D. Cal.
1997) (criticizing the Fuentes-Canpos decision as absurd and
ironic); Jurado-CGutierrez v. Geene, 977 F. Supp. 1089, 1094 (D
Col 0. 1997). The Jurado-Gutierrez court renedi ed the
constitutional violation by directing the BIA to consi der and
rule on the petitioner’s application for INA § 212(c) relief,
“Wthout regard to the effect of AEDPA and IIRIRA.” 977 F. Supp.
at 1095.

13



deportation, is appropriate. As the court nore fully explains
bel ow, the court finds that it has jurisdiction, that AEDPA 8§
440(d) does not apply with respect to conduct predating the
AEDPA' s enactnent, and that injunctive relief is appropriate.

A IIRIRA"s Transitional Provisions Apply to This Case

As a threshold matter, the court reiterates its finding that
the IIRIRA's transitional provisions, set forth in IIRIRA §
309(c), see supra note 4, govern Petitioner’s case, because
Petitioner was in deportation proceedings as of April 1, 1997.
Therefore, the Il RIRA provision that Respondents relied on at the
Decenber 8 hearing, i.e. IIRIRA 8 306, see supra note 7, does not
apply here. Section 309(c)(1)(A) provides that, with respect to
cases in which an alien “is in exclusion or deportation
proceedi ngs as of [April 1, 1997] . . . the anendnents nade by
this subtitle [including 8 306] shall not apply.” Because
Petitioner’s final order of deportation becane adm nistrative
final after October 30, 1996, the prohibition against appeal s set
forth in IIRIRA 8 309(c)(4)(G applies here, see supra p. 9, as
opposed to the simlar prohibition against judicial review set
forth in its predecessor, i.e. AEDPA § 440(a), see supra p. 6.

B. Jurisdiction Under 28 U S.C. § 2241

The | anguage of IIRIRA 8 309(c)(4) (G suggests that Congress
intended to streamine the deportation process by severely

curtailing judicial reviewin certain deportation cases

14



involving, inter alia, the conm ssion of specified controll ed-
substances offenses. Faced with the statute and the apparent
intent of Congress, the court nmust decide if it retains
jurisdiction under 28 U . S.C. 8 2241 to hear Petitioner’s case.
The court holds that it does.
28 U.S.C. 8 2241 provides in relevant part:
(a) Wits of habeas corpus may be granted by the

Suprene Court, any justice thereof, the district courts and
any circuit judge within their respective jurisdictions.

(c) The wit of habeas corpus shall not extend to a
pri soner unl ess—
(1) He is in custody under or by color of the
authority of the United States or

(3) He is in custody in violation of the
Constitution or laws or treaties of the United States.
The right to seek a wit of habeas corpus, codified in 8 2241 and
el sewhere, is not lightly disturbed. As the Suprene Court
observed | ong ago, “[t]he great wit of habeas corpus has been
for centuries esteened the best and only sufficient defense of

personal freedom” Ex parte Yerger, 75 U S. 85, 95 (1868); see

also Mojica, 970 F. Supp. at 153 (“[T]he wit of habeas corpus is
part of the very core of constitutional |iberties that protect
those within our borders.”). Taking the foregoing into

consi deration, the question is whether, in the absence of any
explicit mention, let alone repeal of, the court’s jurisdiction

under 8§ 2241, the | anguage “[t] here shall be no appeal,” IIRIRA 8§

15



309(c)(4) (G, is sufficient to revoke the court’s power to issue
the wit of habeas corpus in the deportation context. In other
words, the court nust deci de whether there has been a repeal of
its 8 2241 jurisdiction by inplication.

The Third G rcuit Court of Appeals has yet to consider this
question directly. However, two decisions of the Suprene Court,

Yerger and Felker v. Turpin, -- US --, 116 S. . 2333 (1996),

suggest that 8§ 2241 jurisdiction is available in this case.

The issue in Yerger was whether an act passed by Congress in
1868 that limted the Suprene Court’s jurisdiction to review by
appeal decisions of |lower courts in habeas cases, which
jurisdiction Congress had expanded in 1867, al so revoked the
Court’s power to issue wits of habeas corpus under section 14 of
the Judiciary Act of 1789.12 See 75 U.S. at 103. The Court
noted that the jurisdiction-limting | anguage of the 1868 Act
referred solely to the 1867 expansion of the Court’s
jurisdiction, and nade no nention of the Court’s habeas
jurisdiction under the 1789 Act. See id. at 105. Stating that

“[r]epeals by inplication are not favored,” the Court held that

11 Because the court finds that Congress did not
sufficiently express an intent to revoke the court’s habeas power
in this context, the court need not consider whether such a
revocati on woul d be an unconstitutional suspension of the wit.

See U.S. Const. art. I, 89, cl. 2.

12 “gSection 14 [of the Judiciary Act of 1789] is the direct
ancestor of 28 U S.C. 8§ 2241, subsection (a). . . .” Felker, --
Uus --, 116 S. . at 2338 & n. 1.
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it retained habeas jurisdiction under the 1789 Act. See id. at
106 (“[T] he repealing section of the act of 1868 is [imted in
terms, and nust be limted in effect to the appellate
jurisdiction authorized by the act of 1867.").

In Felker, the Court reiterated the presunption agai nst
repeal s of habeas jurisdiction by inplication. There, the Court
had to decide whether Title | of the AEDPA, which limted the
Court’s power to review, either by appeal or by wit of
certiorari, certain decisions of the courts of appeals, simlarly
limted the Court’s power to entertain original habeas petitions
under 28 U.S.C. § 2241. See -- U S --, 116 S. . at 2337.
Title | contained no nention of the Court’s authority to
entertain original habeas petitions. See id. at 2338. Noting
the parallels to Yerger, the Court wote:

[a]s we declined to find a repeal of § 14 of the Judiciary

Act of 1789 as applied to this Court by inplication then, we

decline to find a simlar repeal of § 2241 of Title 28--its

descendant . . . --Dby inplication now.
Id. at 2339 (footnote omtted).

Yerger and Fel ker stand for the proposition that only
through “a clear statutory statenent--a specific, express and
unamnbi guous directive--can a court conclude that Congress neant
to repeal an independent avenue of habeas jurisdiction.” Mjica,
970 F. Supp. at 159. G ven the absence of such a directive from

the jurisdiction-limting provisions of the AEDPA and the |1l RIRA,

several district courts have concluded, on the strength of Yerqger

17



and Felker, that the AEDPA's and I I RIRA s anendnents to the INA
have not repealed courts’ jurisdiction under 8 2241. See, e.qd.,

Yesil v. Reno, 958 F. Supp. 828, 837-39 (S.D.N. Y. 1997) (“Yesil

1") (holding that AEDPA 8§ 440(a) did not repeal the court’s
jurisdiction under 8§ 2241); Myjica, 970 F. Supp. at 152-164
(holding that, “in the wake of the AEDPA and the Il RIRA, section
2241 remains a viable basis for habeas jurisdiction”). This
court joins the Yesil 1 and Myjica courts, as well as the other
courts that have found 8 2241 jurisdiction available in the
deportation context notw thstanding the AEDPA and the Il R RA 3
In view of the presunption against repeals of habeas jurisdiction
by inplication, the historical and constitutional significance of
habeas relief, and the foregoing case law, this court holds that,
despite the language of IIRIRA § 309(c)(4)(GQ, jurisdiction under

28 U S.C. § 2241 is available in this case.

13 See, e.q., Dunkley v. Perryman, No. 96-C- 3570, 1996 W
464191, at *3 (N.D. Ill. Aug. 9, 1996); Jurado-CGutierrez, 977 F
Supp. at 1091; Miiya v. INS, 930 F. Supp. 609, 612 (N.D. Ga.
1996); Ozoanya v. Reno, 968 F. Supp. 1, 5-7 (D.D.C 1997); Powell
v. Jennifer, 937 F. Supp. 1245, 1252-53 (E.D. Mch. 1996);
Vargas, 966 F. Supp. at 1542; Veliz v. Caplinger, No. 96-1508,
1997 W. 61456, at *2 (E.D. La. Feb. 12, 1997); but see, e.q.,
Mustata v. U S. Dept. of Justice, 979 F. Supp. 536, No. 1:96-CV-
903, 1997 W 622773, at *2-3 (WD. Mch. Jul. 11, 1997)
(dismssing for lack of jurisdiction, noting split of authority
regarding availability of § 2241 jurisdiction).

4 The court notes that its holding is consistent with two
recent decisions of the Third Grcuit Court of Appeals. In
Sal azar-Haro v. INS, 95 F.3d 309 (3d G r. 1996), the court held
t hat AEDPA 8§ 440(a) elimnated the court of appeals’ jurisdiction
to hear petitions for review of final deportation orders, but
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1. “I'n Custody” Requirenent of 28 U S.C. § 2241

28 U.S.C. § 2241 provides, inter alia, that “[t]he wit of

habeas corpus shall not extend to a prisoner unless . . . [h]le is
in custody.” A petitioner may satisfy the “in custody”
requi renent in several different ways, one being that “[h]e is in
cust ody under or by color of the authority of the United States.”
28 U S.C. 8 2241(c)(1). 1In this case, at the tinme he filed the
instant action, Petitioner was in the custody of Respondent |INS.
See supra p. 10. He renmmins there today. See supra note 9.
Accordingly, the court holds that Petitioner has net the “in
custody” requirenent of 28 U . S.C. § 2241.
2. Scope of Review Under 28 U . S.C. § 2241

The court notes that sonme district courts that have found 8

2241 jurisdiction avail able notw thstandi ng the AEDPA and the

|IRIRA have Iimted their review under 8§ 2241 to situations in

whi ch deportation would result in “a fundanental m scarri age of

noted that habeas relief mght still be available. See id. at
311 (“[We do not foreclose judicial review of all clains by
aliens arising in the course of deportation proceedi ngs. .o

To the extent . . . that constitutional rights applicable to
aliens may be at stake, judicial review may not be w thdrawn by
statute.”) (citing Felker). In In re Dorsainvil, 119 F.3d 245
(3d Gr. 1997), the court held that the AEDPA' s new “gat ekeepi ng”
provisions with respect to 28 U S.C. § 2255 did not affect
jurisdiction under 8§ 2241, because “the AEDPA did not anend the
‘safety-valve’ clause in 8 2255 that refers to the power of the
federal courts to grant wits of habeas corpus pursuant to 8
2241.”7 1d. at 249. The court cited Yerger and Fel ker in support
of its holding, and also noted the Yesil 1 court’s reliance on
these two cases. See id. at 249 & n. 2.
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justice,” see Miya, 930 F. Supp. at 613, or where the petitioner

identifies “a grave constitutional error,” see Powell, 937 F

Supp. at 1252-53. Although the | anguage of 8 2241 contains no
such limtations, these courts have inposed themin an effort to
bal ance Congress’ apparent intent to severely curtail judicial
reviewin certain deportation cases with the constitutional

probl ens that would result fromthe conplete deprivation of

habeas relief fromdeportable aliens. See Yesil 1, 958 F. Supp.

at 839. At least one court has criticized this approach.™ The
court need not resolve this issue, however, because the court
finds that in any event, its reviewis necessary in this case.
Petitioner’s clains, if accurate, establish that his deportation
woul d constitute a fundanental m scarriage of justice and violate
due process.

Petitioner’s principal claimis that the Attorney GCeneral
commtted an error of |aw when she determned in Soriano that
AEDPA 8§ 440(d) should apply to applications for INA § 212(c)
relief pending on the date of the AEDPA's enactnent. This
all eged error rendered Petitioner ineligible under anended | NA §

212(c) for a waiver of deportation which, as borne out by

15 See Mbjica, 970 F. Supp. at 163 (“‘ Accommopdati on’ of
general policy goals based on ‘suggest[ions]’ of congressional
intent are . . . not appropriate in this context. Fidelity to
Fel ker and Yerger and the requirenents of the clear statenent
rule mlitates against reading such limtations into the scope of
section 2241.") (nodification in original).
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statistical data, see supra p. 5, he otherwi se stood a realistic
chance of securing. |In depriving Petitioner of an opportunity to
secure 8 212(c) relief, the alleged error, if not renedied by the
court, will unquestionably result in Petitioner’s deportation.

To an alien who has lawfully nade this country his hone,
“there are few things nore inportant than his ability to remain
or nore devastating than bani shnent by deportation.” Yesil 1
958 F. Supp. at 840. An alien facing deportation “has a

substantial liberty interest at stake.” Marrogquin-Manriquez v.

INS, 699 F.2d 129, 134 (3d Cir. 1983). As the Suprene Court
observed, deportation entails “as great a hardship as the
deprivation of the right to pursue a vocation of calling.

[It] may result in the loss of all that nmakes life worth living.”

Bridges v. Wxon, 326 U S. 135, 147 (1945) (internal quotation

marks and citations omtted). This is especially true where, as
in Petitioner’s case, deportation potentially would require
separation fromone’'s spouse and children, because “the famly
and rel ati onshi ps between famly nenbers . . . are a fundanental

part of the values which underlie our society,” Bastidas v. INS,

609 F.2d 101, 105 (3d Cr. 1979) (vacating order denying
suspensi on of deportation and remanding to Bl A for consideration
of “the non-econom c, enotional hardship which would result from
the separation of [the petitioner] and his young son from each

ot her”).
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G ven the extrenely severe consequences of deportation, it
is clear that when automatic deportation results fromlega
error, there has been a fundanental m scarriage of justice. This
is precisely the threat presented here. Mreover, the court
finds that this situation presents a potential violation of the
due process guaranteed under the Fifth Anendnent to LPR aliens in

deportation proceedings.® See Yesil 1, 958 F. Supp. at 840 (“If

[the petitioner] is being deprived of the right to be considered
for relief fromdeportati on because of an error of |aw, due
process requires that the error be corrected [through judicial
review].”) The court’s exercise of 8 2241 jurisdiction is thus
appropri ate.

C. Application of AEDPA 8§ 440(d)

The court now nust determ ne whether, in |ight of Soriano
and as a matter of statutory interpretation, AEDPA § 440(d)’s
amendnent to INA 8§ 212(c) applies to Petitioner’s case. As
descri bed above, Petitioner argues that Soriano is inconsistent
with Suprenme Court precedent. He clains that, properly
construed, 8 440(d) does not apply to conduct, including crimnal
behavi or, that predates the AEDPA's enactnent. Respondents, on
the other hand, argue that in Soriano, the Attorney GCeneral

correctly determned that 8§ 440(d) applies to applications for §

6 See Reno v. Flores, 507 U S. 292, 306 (1993) (“It is
wel | established that the Fifth Anendnent entitles aliens to due
process of law in deportation proceedings.”) (citation omtted).
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212(c) relief pending on the date of the AEDPA' s enactnent, given
her findings that: (1) Congress did not express its intent
regarding 8 440(d)’s effective date; and (2) the application of §
440(d) to pending 8 212(c) applications would not have
retroactive effect. After review ng the AEDPA and the case | aw,
the court finds that Congress did not intend 8 440(d) to apply to
conduct predating the AEDPA s enact nent.

1. Deference to Agency Interpretation of 8§ 440(d) as
Expressed in Soriano

The court first nust determ ne whether to defer to
Respondents’ interpretation of 8 440(d). Considerable weight is
given to an agency’s construction of a statutory scheme that it
is charged with inplenenting, insofar as the interpretation “has
i nvol ved reconciling conflicting policies, and a ful
under standi ng of the force of the statutory policy in the given
situation has depended upon nore than ordinary know edge
respecting the matters subjected to agency regul ations.”

Chevron, U.S. A, Inc. v. Natural Resources Defense Council, Inc.,

467 U.S. 837, 844 (1984) (internal quotation marks and citations

omtted). |In contrast, “a pure question of statutory
construction [is] for the courts to decide,” INS v. Cardoza-
Fonseca, 480 U.S. 421, 446 (1987). It is also well established

that “[t]he judiciary is the final authority on issues of
statutory construction and nmust reject adm nistrative

constructions which are contrary to clear congressional intent.”

23



Chevron, 467 U.S. at 843 n.9 (citations omtted). The court
finds that the question regarding when 8 440(d) takes effect is a
pure question of statutory construction. The court also finds,
as discussed nore fully below, that Congress intended to apply 8
440(d) in a way that conflicts with the Attorney General’s
construction of the statute. See infra p. 27 and note 18.
Therefore, the court holds that the Attorney Ceneral’s
interpretation of 8 440(d) as described in Soriano is not

entitled to deference.

2. Landgraf Anal ysis

In Landgraf, the Court acknow edged the inherent tension
bet ween the deeply rooted “presunption against retroactive
| egi slation” and the observation “that, in many situations, a
court should apply the law in effect at the tine it renders its
decision.” 511 U S at 265, 273 (internal quotation marks and
citation omtted). The Court then set forth the proper analysis
for determning the reach of a new y-enacted federal statute.
The Court explained that a court’s first obligation is to apply
t he express conmand of Congress concerning the statute’ s proper
reach. 1d. at 280. Absent such a conmmand, a court applies the
default rules regarding retroactivity. The court nust determ ne
whet her application of the statute to pending matters woul d
constitute retroactive effect. See id. |f so, then the

presunption against retroactivity serves to bar retroactive
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application “absent clear congressional intent favoring such a
result.” 1d. If not, for exanple, if the statute affects only
procedural or jurisdictional issues, then the statute applies to
pending matters, “unless doing so would result in manifest
injustice or there is statutory direction or |egislative history
to the contrary.” 1d. at 277 (internal quotation marks and
citation omtted).

3. Rel evant Post - Landgraf Devel opnents Regardi ng
Retroactivity: Lindh and Skandi er

The Supreme Court itself recently applied Landgraf analysis
in Lindh.* In that case, the Court had to determ ne whet her
certain amendnents nade by AEDPA 88 101-06 to 28 U.S.C. chapter
153 applied to cases pending at the AEDPA's enactnent. See --
us --, 117 S. . at 2061-62. AEDPA 88 101-06 contai ned no
| anguage providing for their effective date. See id. at 2063-64.
AEDPA § 107, however, which created a new 28 U.S.C. chapter 154,
did contain such | anguage. See id. at 2063 (quoting AEDPA §
107(c)); see also AEDPA § 107(c) (“EFFECTI VE DATE. —Chapter 154

of title 28, United States Code . . . shall apply to cases

7 The Court al so applied Landgraf analysis in Hughes
Aircraft, a conpanion case to Lindh. In Hughes Aircraft, the
Court held that a 1986 amendnment to the gqui tam provision of the
False Clains Act, 31 U.S.C. 8§ 3730(b), did not apply to qui tam
suits in which the information on which the suits were based was
in the governnment’s possession as of the anmendnent’s enact nent.
The Court held that to apply the anendnment to such cases woul d
have a retroactive effect. See generally -- U S --, 117 S. C.
at 1878-79.
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pendi ng on or after the date of enactnment of this Act.”). The
Court concl uded that Congress deliberately omtted simlar
| anguage from 88 101-06, and held that the disparate treatnent
establ i shed, by negative inplication, that Congress intended
AEDPA 88 101-06 to apply only to cases filed after the AEDPA s
enactnent. See -- U S --, 117 S. C. at 2063-65. The Court
reasoned that “[n]othing, indeed, but a different intent explains
the different treatnent.” 1d. at 2064. Because the Court had
thus identified an expression of congressional intent regarding
the reach of 88 101-06, the Court did not need to apply the
default rules described in Landgraf.

The Third Crcuit Court of Appeals recently applied the

hol ding of Lindh in U.S. v. Skandier, 125 F.3d 178 (1997), a case

whi ch al so i nvol ved the reach of certain AEDPA anendnents to 28
U. S.C. chapter 153. The court described the “negative

inplication” relied on by the Suprenme Court in Lindh, see 125

F.3d at 180, and on that basis held that Congress intended to
apply the anendnents in question prospectively. The court then
not ed:
Because we di spose of this case on the grounds of
Congressional intent, as the Suprene Court itself has found

it, we need not address the matters that would be predicate
to determining applicability of the default rules [under

Landgraf].
Id. at 182.
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4. Negative Inplication of Congressional |ntent
Regardi ng § 440(d)

Turning to AEDPA 8 440(d), and applying the analysis set

forth in Landgraf, Lindh, and Skandier, it is clear that Congress

did express its intent regarding the reach of § 440(d). More

i nportant, Congress intended to apply 8§ 440(d) prospectively.®
When Congress intends to give provisions retroactive effect,

it “has no trouble finding the words to do so.” Myjica, 970 F

Supp. at 172. Nunerous provisions in the AEDPA, anong them 88§

401(f), 413(g), 421(b), 435(b), 440(f), and 441(b), contain

| anguage expressly providing for their application to pre- AEDPA

conduct or events. See id. at 172-73; Yesil v. Reno, 973 F

Supp. 372, 380 (S.D.N Y. 1997) (“Yesil 2"). In contrast, 8§
440(d) contains no such | anguage. Thus, when 8§ 440(d) is viewed
agai nst the backdrop of these other sections, the inescapable
conclusion is that by negative inplication, as in Lindh and
Skandi er, Congress expressed its intent to apply 8 440(d)
prospectively.

The foregoing anal ysis establishes that 8 440(d) was never
meant to govern applications for INA 8 212(c) relief pending on
the date of the AEDPA s enactnent. By the sane token, the court

finds that in expressing an intent to apply § 440(d)

8 Although the court’s finding on this point contradicts
the finding of the Attorney General, the court notes that at the
time she decided Soriano, the Attorney General could not draw
upon the guidance of Lindh or Skandi er.
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prospectively, Congress also precluded the application of 8§
440(d) to conduct predating the AEDPA s enactnent, irrespective
of when an application for 8§ 212(c) relief is filed. To hold
otherwi se would permt 8 440(d) to operate retroactively by
destroying settled expectations of the law ®* For exanple, an
alien s decision, prior to the AEDPA's enactnent, to plead guilty
to a particular crime may have hinged entirely upon his know edge
that he would be eligible for § 212(c) relief in subsequent
deportation proceedings. Assum ng that the AEDPA was enacted
before the alien applied for 8§ 212(c) relief, and that § 440(d)
elimnated such relief for aliens convicted of the crinme to which
the alien pleaded guilty, 8 440(d) would frustrate the sole
reason for the alien’s previous guilty plea. Mre inportant, the
alien woul d not be able to reconsider other options that were
previously available to him and were now nore attractive in

[ight of 8§ 440(d). See Myjica, 970 F. Supp. at 176 (illustrating

simlar principle with hypothetical exanple). The upshot is that
such a result would run afoul of Congress’ express intent, as

found above, to apply 8 440(d) not retroactively, but

19 “Retroactivity depends on when the crine is committed,

and not on any later date. In a systemof |aw, people have a
right to know t he possi bl e consequences of their actions and to
know t hat these consequences will not lightly be changed.”

Mojica, 970 F. Supp. at 175 (drawi ng an anal ogy to retroactive
crimnal statutes).
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prospectively. 2°
5. Section 440(d) Inapplicable to Petitioner’s Case

Because the conduct and conviction giving rise to
Petitioner’s deportation order predated the AEDPA s enact nent,
the court finds that 8 440(d) does not apply to Petitioner’s
case.? The court therefore finds that the BIA erred in
concluding that in |ight of Soriano and 8§ 440(d), Petitioner was
statutorily ineligible for 8 212(c) relief. Accordingly, the
court directs Respondents to reopen Petitioner’s case, and
consider and rule on the nerits of Petitioner’s application for §
212(c) relief.

D. Appropri ateness of Injunctive Relief

The court next considers Petitioner’s request for injunctive
relief. |In particular, the court nust determ ne whet her
permanent injunctive relief, in the formof a stay of
deportation,? is appropriate. For the reasons described bel ow,
the court finds that the circunstances of Petitioner’s case

warrant the issuance of a stay of deportation.

20 As the court bases its ruling regarding the proper
application of 8 440(d) on Congressional intent, the court does
not apply the default rules regarding retroactivity.

2l The court notes that its hol dings are dependent upon,
and thus Iimted to, the facts of this case.

22 Al'though the court equates the stay of deportation in
this case with “permanent” injunctive relief, the stay is
permanent only insofar as is required in accordance with the
court’s nmenorandum See infra p. 32 and note 24.
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To justify the issuance of a permanent injunction, a
plaintiff nust have actually succeeded on the nerits of his

underlying clains. See ACLU of New Jersey v. Black Horse Pike

Reg’| Bd. of Educ., 84 F.3d 1471, 1477 n.3 (3d Gr. 1996) (citing

Cl BA- GEI GY Corp. v. Bolar Pharnmaceutical Co., 747 F.2d 844, 850

(3d Cir. 1984)). The other requirenents for a permanent
injunction are the sane as those for a prelimnary injunction.

See Anpbco Prod. Co. v. Village of Ganbell, 480 U. S. 531, 546 n. 12

(1987). Therefore, a court nust al so consider: the extent of
irreparable harmto the plaintiff absent injunctive relief; the
extent of irreparable harmto the defendant frominjunctive

relief; and the public interest. See S&R Corp. v. Jiffy Lube

Int’1, Inc., 968 F.2d 371, 374 (3d Cr. 1992) (setting forth

standards for prelimnary injunction).

Al'l four factors described above favor the issuance of
permanent injunctive relief in the formof a stay of deportation.
First, Petitioner has prevailed on the nerits. Second,
notw t hstandi ng Petitioner’s success on the nerits, if the court
does not issue a stay of deportation, Respondent INS coul d deport
Petitioner before reopening his case and ruling on the nerits of
his application for INA 8§ 212(c) relief.?® Should that occur

and if Petitioner later prevails on his 8 212(c) application or

2 Respondent INS apparently intends to deport Petitioner
soon, as evidenced by its instruction to Petitioner that he be
“conpletely ready for deportation” as of Decenber 1, 1997.
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i n exclusion proceedings, then Petitioner will have unnecessarily
suffered the severe harm associated with deportation, for which
there is no adequate renedy at |aw.

Third, issuing a stay of deportation will not irreparably
harm Respondents. The court recogni zes that “control over
matters of immgration is a sovereign prerogative, largely within
the control of the executive and the legislature,” and that
“[t]he governnent’s interest in efficient adm nistration of

immgration laws . . . is weighty.” Landon v. Plasencia, 459

US 21, 34 (1982). The court cannot concl ude, however, that
i ssuing a stay of deportation would do such violence to the
efficient admnistration of immgration |aws as to cause
Respondents harm |et alone irreparable harm One coul d argue
that by potentially preventing the unnecessary deportation of
Petitioner, a stay of deportation actually furthers the efficient
admnistration of immgration laws. In any event, if
Petitioner’s application for § 212(c) relief is unsuccessful,
Respondents can still deport him

Finally, the public interest favors issuing a stay of

deportation. As described above, if Petitioner ultimtely

secures 8 212(c) relief, then the stay will have prevented his
unnecessary deportation. |If the Petitioner ultimately fails to
secure 8§ 212(c) relief, then the stay will have nerely del ayed

his deportation. The court finds that under such circunstances,

31



the public’'s interest in deporting certain aliens at the earliest
opportunity nust yield to the public’s greater interest in taking
enough tine to ensure that the harsh consequences of deportation
are not visited upon the undeserving.

The court therefore issues a stay of deportation,
permanent|ly enjoi ni ng Respondents from deporting Petitioner, if
at all,? until after: (1) Respondents reopen Petitioner’s case;
(2) Respondents consider and rule on the nerits of Petitioner’s
application for INA 8§ 212(c) relief in accordance with the
court’s nmenorandumin this case; and (3) the admnistrative and
judicial appellate process with respect to Respondents’ ruling is
exhaust ed.

I11. CONCLUSI ON

Qurs is a nation of immgrants. The strength and uni queness
of this country depend in large part on the steady influx of
strangers who bring with themdifferent outl ooks, a wllingness
to work, and new i deas. Accordingly, the decision to renove
certain groups fromour mdst, or to close our doors to them
must not be hastily made or summarily i npl enent ed.

Here, for the reasons described above, the court finds that

jurisdiction is available under 28 U S.C. § 2241, and that the

2 |f Petitioner ultimately secures 8§ 212(c) relief,
Respondents shall be pernmanently enjoined from deporting
Petitioner on the basis of his 1993 conviction for marijuana
possessi on.
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facts of this case warrant the exercise of such jurisdiction.
The court also finds that Congress intended AEDPA 8 440(d) to
apply prospectively, and that § 440(d) therefore does not apply
to conduct predating the AEDPA s enactnent. The court directs
Respondents to reopen Petitioner’s case, and consider and rule on
the nmerits of Petitioner’s application for INA 8 212(c) relief.
The court al so enjoins Respondents from deporting Petitioner, if
at all, until after the admnistrative and judicial appellate
process with regard to Respondents’ ruling is exhausted.

An appropriate order follows, anmending the court’s order of

Decenber 8, 1997, in accordance with the court’s nenorandum

BY THE COURT:

Edward N. Cahn, Chief Judge
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