IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
DORI AN HAI RSTON . CaVIL ACTION
V.

MARVI N RUNYON, Post master Gener al :
of the United States : No. 96-CV-8707

VEMORANDUM

Shapiro, Norma L., J. Decenmber 10, 1997

Plaintiff, Dorian Hairston (“Hairston”), is an African-
Areri can mal e enpl oyee of the United States Postal Service
(“USPS"). Hairston alleges that defendant Marvin Runyon, through
enpl oyees of the USPS, discrimnated agai nst himon the basis of
his gender, and created a sexually hostile work environnment.
Before the court is Defendant’s Mdtion for Summary Judgnent.

Hai rston has failed to establish a prina facie case of

discrimnation on the basis of his sex, so the notion for sunmary

judgnment will be granted.

FACTS
Hairston is an African Anerican mal e enpl oyed by the
USPS. Hairston had been a flexible nmail handl er when he received
a tenporary assignnment to the position of acting supervisor.
Assignnment to this position, referred to as a “204B supervi sor”
by the USPS, could be term nated at any tine by managenent, on

its own discretion or on request of Hairston.



Prior to June 13, 1995, Hairston was involved in a
verbal altercation with Doreen Antrom Brown (“Brown”) on the work
roomfloor. Brown inforned Elias Figueroa (“Figueroa”), one of
t he Managers of Distribution Operations, and Fi gueroa
investigated the incident. Figueroa nmet wwth both Brown and
Hai rston, and informed themthat such a verbal altercation was
prof essional ly inappropriate, violated USPS policy, and subjected
both of themto the possibility of disciplinary action.

Hai rston al |l eges that Deborah Ryan (“Ryan”), another
204B supervisor, confided to himthat she and Brown had
previously been involved in a verbal confrontation for which
nei t her Ryan nor Brown were disciplined.*’

On June 13, 1995, Hairston and Brown had anot her heated
ver bal exchange, with enotional, aninmted and personally
insulting statenents by both of them In the next several days,
Fi gueroa | earned of the incident and investigated it. Figueroa
then sent a letter to both Hairston and Brown. He inforned them
he was term nating themfromtheir 204B supervisory positions and

returning themto their previous responsibilities.?

Y'I'n her deposition, Ryan denied that she was invol ved
in any such verbal confrontation with Browmn. The all eged
exchange is not corroborated. Because a notion for summary
judgnent requires that the court accept as true all factual
allegations and all logical inferences therefrom the court wll
accept that Ryan confided that such an argunent took place, and
not ignore the allegation as inadm ssible hearsay evidence
subject to exclusion under Fed R Civ. P. 56(e).

21In his menorandumin opposition to the Mtion for
Summary Judgment, Hairston cites several facts involving another
(continued...)



DI SCUSSI ON
Standard for Summary Judgnent
A notion for sunmary judgnent nmay not be granted unl ess
the court determnes that there is no genuine issue of nmateri al
fact to be tried and that the noving party is entitled to

judgnent as a matter of law. Fed. R Cv. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U S. 317, 322-323 (1986). The

burden is upon the noving party to identify those portions of the
pl eadi ngs, depositions, answers to interrogatories, adm ssions on
file, and affidavits that it believes denonstrate the absence of

a genuine issue of material fact. See Celotex Corp., 477 U.S. at

323. Al anbiguities nust be resolved, and all inferences drawn,
in favor of the non-noving party. Once the noving party has
carried its burden, the opposing party “nust do nore than sinply
show that there is sone netaphysical doubt as to the materia

facts. . . . [T]he non-noving party nust cone forward with

?(...continued)
personnel action. Hairston argues that he was discrim nated
agai nst and renoved from his supervisory role because he failed
to file a conplete pernmanent pronotion application, allegedly
required of all tenporary supervisors. Because that personne
action does not appear in the conplaint, it is not before the
court, and wll not be considered. Even if it were considered,
as is clear fromthis opinion as well as fromplaintiff’s own
conplaint, plaintiff was not renoved for failure to submt a
conpl ete application. Hairston was renoved fromhis tenporary
supervi sory rol e because of several heated verbal exchanges with
Doreen Antrom Brown, in violation of USPS policy and explicit
warni ngs from superiors. He remained in his position as a 204B
supervi sor even after his failure to submt a conplete
application. (Def. Reply to Pl. Answer to Def Mdtion for Summary
Judgnent, p. 3). This application issue is not relevant to the
determ nation of this notion for summary judgnent.
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specific facts showng that there is a genuine issue for trial.”

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

586-587 (1986)(citations omtted). The judge s role in review ng
a notion for summary judgnent is not “to weigh the evidence and
determne the truth of the matter but to determ ne whether there

is a genuine issue for trial.” Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 249 (1986).
1. Title VI1 Liability
Cainms for enploynent discrimnation are governed by

the burden-shifting framework set forth in MDonnell Dougl as

Corporation v. Green, 411 U S. 792 (1973), refined in Texas

Department of Community Affairs v. Burdine, 450 U. S. 248 (1981),

and clarified in St. Mary's Honor Center v. Hicks, 509 U S. 502

(1993): (1) plaintiff nust establish a prim facie case; (2)

def endant nust then offer a legitimte nondiscrimnatory reason
for the enploynent decision in question; and (3) plaintiff may
t hen denonstrate that the stated reason is nerely pretext for
illegal discrimnation.

A. Hairston’s Prima Facie Case

To establish a prima facie case of enpl oynent

discrimnation, plaintiff nmust show that: (1) he is a nenber of a
protected class; (2) he was qualified for the position; (3) he
suffered an adverse enpl oynent action; and (4) simlarly situated
enpl oyees, not of the protected class, received nore favorable

treatnent. Texas Departnment of Community Affairs v. Burdine, 450

U S 248, 253 & n. 6 (1981), MDonnell Douglas Corporation v.

4



Geen, 411 U.S. 792, 802 (1973). This showing creates a

presunption of discrimnation. Brewer v. Quaker State Q|

Refining Corp., 72 F.3d 326, 330 (3d Cr. 1995).

Both parties agree that plaintiff has established the
first and third elenents. Hairston, as a nale, is a nenber of a
protected class. He has suffered an adverse enpl oynent acti on,
because he was renoved fromhis tenporary assignnent as a
super vi sor

The parties di spute whether Hairston has satisfied the

second factor. MDonnell Douglas states that plaintiff nust show

“that he . . . was qualified for [the] job.” MDonnell Douglas,

411 U.S. at 801. The Court of Appeals has stated that objective
j ob performance can be considered in eval uating whet her the

plaintiff has net the second elenent of a prima facie case. See

Senpier v. Johnson & Hggins, 45 F. 3d 724, 729 (3d Gr. 1995);

Weldon v. Kraft, Inc., 896 F.2d 793 (3d Cr. 1990); Jalil v.

Avdel Corp., 873 F.2d 701, 707 (3d Gir. 1989)).

Hai rston, arguing that he was qualified for the
position and that he perforned it well, cites the deposition of
anot her Manager of Distribution Operations that Hairston “did a
good job.” (PI’s Menorandum of Law in Opposition to Def’s Mtion
for Summary Judgnent, Ex. E, pg 20). The USPS, citing MDonnell
Dougl as, argues that this elenment not only requires the plaintiff
to show he was qualified, but also that he perforned in a manner
nmeeting or exceeding his enployer’s legitinmte work-rel ated

expectations. Because Hairston violated the policy that
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enpl oyees refrain fromverbal altercations on the work room
floor, the USPS argues that plaintiff has not net the required
st andar d.
The determ nation of whether Hairston has nmet this
el ement does not involve the type of subjective performance
j udgnent which the Court of Appeals has said is “nore susceptible

of abuse and nore likely to mask pretext.” Fowe v. C & C Col a,

868 F.2d 59, 64-65 (3d Gr. 1989). By violating a legitimate
USPS policy (to refrain from heated verbal exchanges), Hairston
has failed to show he was qualified for the 204B supervisory
position, and failed to satisfy the second requirenent of his

prima facie case.

Hairston is also unable to show that a simlarly
situated enpl oyee, not of his protected class, was treated
differently. The nost simlarly situated enpl oyee was Brown, who
is a woman, not of Hairston's protected class. Follow ng
Fi gueroa’s investigation, she was also renoved fromher role as a
204B tenporary supervisor.

Hai rston argues that Ryan, a 204B supervisor, had a
verbal altercation with Brown, but neither Ryan nor Brown were
term nated. Hairston admtted: he did not observe the
al tercation, and he knows of no other USPS enpl oyee who w tnessed
or was even aware of the confrontation. Hairston cites only his
own affidavit that Ryan confided to himsuch an argunent took
place. His evidence of this alleged confidence would be

inadm ssible at trial as hearsay. See Fed. R Evid. 802.
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Affidavits used to support or oppose a sunmary judgnent notion
must “be made on personal know edge, [and nust] set forth such
facts as would be admi ssible in evidence.” Fed. R Cv. P. 56(e).
Unl ess Ryan were to testify at trial, contrary to her deposition,
provided in Defendant’s Mdttion for Summary judgnent, the all eged
confi dence woul d be inadm ssible at trial and shoul d be excluded
from consi derati on.

Hai rston admts that he never infornmed Figueroa of the
al l eged confrontati on between Ryan and Brown. He acknow edges it
was never discussed on the work roomfloor. Figueroa
i nvestigated the Hairston-Brown altercation only after being
informed of it several days later. The USPS cannot be expected

to discipline an enpl oyee for actions of which it was unaware.

See Friedel v. Gty of Madison, 832 F.2d 965 (7th CGr. 1987).
Hairston has failed to show that a simlarly situated
enpl oyee received nore favorable treatnent. Brown, the nost
simlarly situated enpl oyee, was disciplined in precisely the
same manner: she was relieved fromher position as a 204B
supervisor. Hairston has failed to satisfy the fourth

requirenent of his prima facie case. Because “the record taken

as a whole could not lead a rational trier of fact to find for

[ Hai rston], there is no genuine issue for trial." Mitsushita, 475

U S. at 587.
B. The USPS' s Legitimate Nondiscrim natory Reason
The USPS can rebut the presunption of discrimnation

created by Hairston’s prim facie case “by stating a legitinmate
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nondi scrimnatory reason for the adverse enpl oynent decision.”
Brewer, 72 F.3d at 330. Even if Hairston were able to establish

a prima facie case, the USPS had a | egitimte nondi scrimnatory

reason for his renoval fromthe tenporary supervisory role.

The USPS had an interest in having its enpl oyees
refrain from heated verbal exchanges and altercations on the work
roomfloor. Plaintiff does not deny that he had argued with
Brown, had been warned of the possible ram fications of future
confrontations, and neverthel ess engaged i n anot her argunent.
The USPS net its burden of asserting a legitinmate
nondi scrimnatory reason for Hairston’s renoval fromhis 204B
supervisory role.

C. Evidence that the Decision was Pretextua

Once the USPS advances a legitinmte nondi scrimnatory
reason for the decision, the plaintiff nust point to sone
evidence that the stated reason was nerely a pretext for
discrimnation. Brewer, 72 F.3d at 330.

To defeat a sunmmary judgnent notion based on a

defendant’s proffer of nondiscrim natory reasons, a

plaintiff who has nade a prim facie show ng of

di scrimnation need point to sonme evidence, direct or

circunstantial, fromwhich a factfinder could

reasonably either: (1) disbelieve the enployer’s
articulated legitimate reason; or (2) believe that an

i nvidious discrimnatory reason was nore |likely than

not a notivating or determ native cause of the

enpl oyer’ s acti on.
Id. at 330-331.

Hai rston has failed to present evidence that USPS s

reason was nerely pretext for an underlying discrimnatory aninus



notivating the decision. Fuentes v. Perskie, 32 F.3d 759, 765 (3d

Cr. 1994).

Hai rston had engaged in several verbal exchanges on the
work roomfloor with Brown, had received verbal warnings that he
shoul d refrain from such exchanges or possible disciplinary
action mght follow Both Brown and Hairston were disciplined
followi ng the incident on June 13, 1995, in the sane nmanner:
their tenporary assignnments as supervisors were term nated.
Brown, an individual not of plaintiff’s protected class, received
t he same puni shnent for the same behavior. Brown’ s punishnment is
circunstantial evidence that the decision was not notivated by a
discrimnatory notive. Plaintiff’'s argunent, based on
i nadm ssi bl e hearsay that Ryan received preferential treatnent
because she was not disciplined for an argunent she reported to
Hai rston but not the USPS, is insufficient to permt a fact-
finder to find that the USPS notive was discrimnatory. Hairston
is unable to prove that the reason for the renoval was
pr et extual .

CONCLUSI ON
Hai rston has not pointed to adm ssible evidence from

which a rational jury could find he has established a prima facie

case. Hairston is not qualified for the position because he has
not net his enployer’s legitimte work-rel ated expectations that
he refrain fromarguing on the work roomfloor. There is

i nsufficient evidence that an individual, not of his protected

class, was treated differently. Even if he had established a



prinma facie case, a rational fact-finder could not conclude that

the decision to renove Hairston fromhis 204B supervi sory
position was notivated by illegal discrimnatory aninus. The

notion for sunmary judgnment will be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DORI AN HAI RSTON © CIVIL ACTI ON
V. :
MARVI N RUNYON © No. 96-CV-8707
ORDER

AND NOW this 10th day of Decenber, 1997, upon
consi deration of defendant’s Mtion for Sunmary Judgnent,
plaintiff’s response in opposition thereto, and defendant’s reply
thereto, it is ORDERED that defendant’s Mdtion for Sunmary
Judgnent is GRANTED. This action is dism ssed with prejudice.
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