IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

VALORI E BURKS, et al. : ClVIL ACTI ON
V. :

THE CI TY OF PHI LADELPHI A and :
Rl CHARD SCOTT : NO 95-1636

VEMORANDUM AND ORDER

BECHTLE, J. AUGUST 26, 1997

Presently before the court are Defendant Richard Scott’s
renewed notion for judgnment as a matter of |law, and separate
notions for attorney’'s fees and costs filed by Plaintiffs and
Def endants. For the reasons stated below, Scott’s notion will be

granted in part and denied in part, Plaintiffs’ notion for

attorney’s fees will be granted in part and denied in part, and
Def endants’ notion for attorney’s fees will be denied.
BACKGROUND

This case involves a variety of clainms alleging that Scott
made racially discrimnatory enpl oynent deci sions while he was
Director of the AIDS Activities Coordinating Ofice (“AACO) of
the City of Philadel phia in 1993 and 1994. ' Plaintiffs? are

' AACOis a division of the Departnent of Public Health
that receives, distributes, and nonitors funds i ntended to be
spent locally on H'V- and AIDS-rel ated services.

2 The plaintiffs are Valorie Burks, Veronica Hodges,

Marcella B. MIIls, Linda Robb, Janes Roberts, Noelle E. Sewell,
(continued...)



ei ght African-Anericans who applied for AACO positions or worked
at AACO under Scott, who is white.

On March 21, 1995, Plaintiffs filed a Conpl aint setting
forth clains under Title VI of the Cvil R ghts Act of 1964, 42
U.S.C. § 2000d et seq., and 42 U S.C. 8§ 1981 and 1983.° At a
hearing in Decenber 1996, Plaintiffs inforned the court and
opposi ng counsel that they were pursuing the follow ng specific
cl ai ns:

1. Burks, MIIls, Sewell, and Young clainmed discrimnation
regardi ng the tenporary appoi ntnment of Kevin Geen (“Geen”) to
Public Heal th Program Anal ysis Supervisor -- A DS (Counseling and
Testing) (“C&T Supervisor”).

2. Burks, Hodges, MIIls, and Sewell clainmed discrimnation
regardi ng the permanent appoi ntnent of Geen to C&T Supervisor.

3. Burks and Young cl ai ned discrimnation regarding the

appoi nt mrent of Jennifer Kol ker (“Kolker”) to a contract position

(...continued)

David L. Valentine, and Terence Young. The defendants are

Ri chard Scott and the Cty of Philadel phia. Throughout this
Menor andum the court will refer to individual parties by their
surnanmes, to the plaintiffs collectively as “Plaintiffs,” to the
defendants jointly as “Defendants,” and to the City of

Phi | adel phia as “the Gty.”

® On Septenber 27, 1995, the court sua sponte disnissed the
Conpl ai nt because it violated Federal Rule of Civil Procedure
8(a)(2)'s requirenent that it contain “a short and plain
statenent of the claim” Burks v. Gty of Philadelphia, 904 F
Supp. 421, 423-24 (E.D. Pa. 1995). On Cctober 12, 1995,
Plaintiffs filed a “Sinplified Conplaint Pursuant to Court
Direction.” After the court noted that the pleading was
inproperly titled, Plaintiffs filed an “Amended Conpl aint” on
February 14, 1996.




that included at | east sone of the duties of the Director of
Policy and Planning (the “Kol ker position”).

4. Sewel |l clainmed discrimnation regarding her denial of
the job of Public Health Program Anal yst (“Program Anal yst”).

5. Valentine clainmed discrimnation regarding his
assi gnnent as a Program Anal yst at the AACO prison unit on the
ground that the duties he was given were different fromthose
given to other Program Anal ysts.

6. Robb clained discrimnation on the ground that nost or
all of the duties of her supervisory AACO position were
el i m nat ed.

7. Roberts clained discrimnation on the ground that he was
stripped of subordinates and work responsibilities and that his
project initiatives were repeatedly halted or rejected.

8. Hodges clainmed discrimnation regarding an attenpt to
transfer her froma position at a health center to the AACO
prison unit.

9. Burks, MIls, Robb, Roberts, and Young cl ai ned that they
were subjected to a hostile work environnent.

Plaintiffs sought conpensatory and punitive damages,
attorney’s fees, and reinstatenent of their previous positions,
where applicable. Throughout the case, Scott denied the
al l egations, asserting that he chose the nost qualified persons
for each job and never treated Plaintiffs differently from

simlarly situated white persons.



After a year of discovery, on Decenber 30, 1996, the court

granted Defendants’ notion for summary judgnent on the Title VI

clains and Hodges’ attenpted transfer claim Burks v. Gty of

Phi | adel phia, 950 F. Supp. 678 (E.D. Pa. 1996). On January 31,

1997, the court granted the City' s notion for sunmmary judgnent on
the ground that Plaintiffs had not proven that the all eged
di scrimnation was pursuant to a nunicipal customor policy.

Burks v. Gty of Philadelphia, No. 95-1636, 1996 W. 45031 (E.D.

Pa. Jan. 31, 1997).

The case was called for trial on April 25, 1997. After
Plaintiffs offered their evidence, Scott noved for judgnent as a
matter of law on all clainms. The court granted the notion only
as to the permanent C&T Supervisor job and punitive damages
claims.® On May 22, 1997, after thirteen days of testinony and
argunent, the jury began deliberations. The next day, it
returned a verdict in favor of Scott on the clains regarding the
Kol ker and Program Anal yst positions and on Valentine's claim
As to the tenporary C&T Supervisor position, the jury found that
Scott intentionally discrimnated agai nst Burks and Young on the
basis of their race, and awarded them $5, 000 each for enotiona
di stress and Young an additional $6,000 for |ost earnings. The
jury also found in favor of Robb and Roberts on their clains and
awar ded them $5, 000 each for enotional distress. The Judgnents

were entered on May 27, 1997.

“ Before trial, the court disnissed the hostile work

environnment clains on the ground that they were not pleaded.
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On June 10, 1997, Scott filed a renewed notion for judgnent
as a matter of |aw under Federal Rule of G vil Procedure 50(b),
seeking to set aside the jury's verdict as to the clains of
Bur ks, Young, Robb, and Roberts. Plaintiffs and Defendants al so
noved under Rule 54(d) for attorney’'s fees pursuant to 42 U S.C
§ 1988. Additionally, Defendants noved for attorney’ s fees from
Plaintiffs’ counsel under 28 U S.C. § 1927. The parties have
filed responses and suppl enmental briefs supporting their

respective positions, and the notions are ripe for determ nation.

1. SCOTT S RENEVED MOTI ON FOR JUDGVENT AS A MATTER OF LAW

Scott’s Rule 50(b) notion seeks to set aside the jury’'s
verdict on all issues resolved adversely to him The notion is
based on three grounds. First, he argues that Robb and Roberts
did not establish prima facie cases of enploynent discrimnation.
Second, Scott contends that there was no basis for the jury to
infer that his proffered nondiscrimnatory reasons for the
enpl oynment decisions were a pretext for intentional race
discrimnation. Third, he asserts that the conpensatory damages
awards to Robb, Roberts, Young, and Burks shoul d be vacated
because they are too specul ative, and because Burks’ award cannot
be traced to Scott’'s discrimnation. Plaintiffs respond to these
argunents in a fifty-three page brief with extensive references

to the testinony at trial.



A.  The Applicable Legal Standard

A court may grant a notion for judgnent as a matter of |aw
if "a party has been fully heard on an issue and there is no
legally sufficient evidentiary basis for a reasonable jury to
find for that party on that issue." Fed. R Cv. P. 50(a). The
United States Court of Appeals for the Third Crcuit has set
forth the standard for when a court may grant a renewed notion
for judgnment as a matter of |aw under Rule 50(Db):

' Such a notion should be granted only if, in view ng
the evidence in the |light nost favorable to the
nonnmovant and giving it the advantage of every fair and
reasonabl e inference, there is insufficient evidence
fromwhich a jury reasonably could find liability. 1In
determ ni ng whet her the evidence is sufficient to
sustain liability, the court may not weigh the

evi dence, determne the credibility of w tnesses, or
substitute its version of the facts for the jury's
version.’

MDaniels v. Flick, 59 F.3d 446, 453 (3d Gr. 1995), cert.
denied, 116 S. C. 1017 (1996) (quoting Lightning Lube, Inc. v.

Wtco Corp., 4 F.3d 1153, 1166 (3d Cr. 1993)) (citations

omtted). A court nmay grant a Rule 50(b) notion only when,
"W t hout weighing the credibility of the evidence, there can be
but one reasonabl e conclusion as to the proper judgnment." 5A

James W Moore, Federal Practice and Procedure § 50.07[2], at 50-

76 (2d ed.) (footnote omtted). To prevail on such a notion,
however, the noving party nust have noved for judgnent as a
matter of |aw before the close of all of the evidence. See Fed.

R Gv. P. 50(b).



B. Prima Facie Cases of Enploynent Discrinination

The parties agree that to establish a prim facie case of
enpl oynent discrimnation, a plaintiff nust prove four el enents:
(1) he or she is a nenber of a protected class; (2) he or she
perfornmed the job satisfactorily; (3) the enployee suffered a
mat eri al adverse enpl oynent action; and (4) a simlarly situated
non- menber of the protected class was treated nore favorably.
The first two elenents are not in dispute. Scott argues only
t hat Roberts and Robb did not satisfy the third and fourth
el ements. (Def.’s Mem Supp. J. as a Matter of Law at 3-14.)

1. Janes Roberts and Linda Robb

A reasonable jury could have interpreted the evidence
at trial as follows. Roberts was in charge of AACO s Educati on
and Prevention Unit, and Robb managed the Al DS Agency Services
Unit (later naned the Care Services Unit) when Scott becane the
agency’s Director. Robb, Roberts, and nanagers of the other AACO
units conprised the agency’'s senior staff, which net weekly with
the Director to discuss policy issues and other inportant agency
matters.

During the relevant tine period, Scott transferred
Roberts’ responsibility for an adol escent prevention program for
t he Phil adel phia schools to an organi zati on operated by white
persons. He stripped Roberts of his responsibility over training
in counseling and testing of several conmunity-based
organi zati ons, and gave those duties to G een, a white male. He

reassigned to G een two of Roberts’ subordinates, at |east on a

v



part-tinme basis. He noved Roberts’ office to a place where he
coul d not have private neetings. Scott also abruptly halted or
rejected several education initiatives and prograns that Roberts
had devel oped, and refused to | et Roberts attend senior staff
nmeet i ngs begi nning in COctober 1994.

At the sanme tinme, Scott stripped Robb of her secretary,
supervisory responsibility, contract nonitoring responsibility,
and participation in senior staff neetings. Robb repeatedly
requested a clarification of her duties, but never received a
meani ngful response. Scott prohibited her from providing
African-Anmeri can comuni ty-based organi zati ons with funding
information. He ordered Robb to train Geen and said he would
hol d her responsible for Geen’s m stakes. He also noved her
office to a less private area and, on one occasion, falsely told
her that she was “hated by the mnority community.”

Wil e Scott was stripping the responsibilities and
status of Roberts and Robb, he vested white enpl oyees with
greater policymaking and seni or supervisory authority. He
installed Green as C&T Supervisor and ensured that he woul d
remain in a senior staff position by giving himsonme of Robb and
Roberts’ responsibilities and subordinates. He then directed
Robb to train G een. He gave John Cella, who is white, the other
duties fornmerly held by Robb. Further, Scott ensured that a
white person would fill a third AACO nmanagenent position when he
appoi nted Kol ker to a contract position that included

responsibility for some of the duties of a vacated senior staff
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position called Director of Policy and Pl anning. Rather than
open the vacated position to applicants, including African-
Anericans, Scott hired Kol ker in a process that required no
application process.

Viewi ng the evidence in the |ight nost favorable to
Robb and Roberts, it is clear that Scott successfully elim nated
all of the significant responsibilities fromthese unit managers.
Not only did he strip Robb and Roberts of substantive job duties,
he humliated themin front of their peers by treating themas if
t hey were rank-and-file AACO staff nenbers. There is no question
that there was substantial evidence fromwhich the jury could
concl ude that Scott stripped Robb and Roberts of significant job
responsibilities and other indicia of their senior staff status
because of their race.

Federal courts have held such conduct to be an adverse

enpl oynent action. Crady v. Liberty Nat'l Bank & Trust Co. of

Ind., 993 F.2d 132, 136 (7th Gr. 1993) (“A materially adverse
enpl oyment action may be indicated by . . . significantly
di m ni shed material responsibilities, or other indices that m ght

be unique to a particular situation.”); Parks v. University of

Chi cago Hosps. and dinics, 896 F. Supp. 775, 781 (N.D. I11.

1995); cf. Darnell v. Canpbell County Fiscal &., 731 F. Supp

1309, 1313 (E.D. Ky. 1990), aff’'d, 924 F.2d 1057 (6th G r. 1991)
(stating that “a transfer involving | oss of prestige or an
obj ectivel y deneani ng change of working conditions -- such as

renoval froma private office” can qualify as an adverse
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enpl oynent action). The court concludes that Robb and Roberts
have satisfied the third elenment of a prima facie claimof
enpl oynent di scrim nation.

As to the fourth el enent, there was anple evidence from
which the jury could conclude and infer that white enpl oyees who
were simlarly situated to Robb and Roberts were treated nore
favorably by Scott. Scott never renoved subordi nates or
responsibilities fromwhite AACO unit nmanagers. |Instead, he gave
to Geen and Cella the authority and subordi nates that he took
from Robb and Roberts.

Because the court concludes that Robb and Roberts
satisfied the third and fourth elenents of a prima facie claim of
enpl oynent discrimnation, the court will deny Scott’s notion on
this ground.

C. Scott's Proffered Non-Di scrimnatory Reasons as Pretext

Scott argues that Robb, Roberts, Young, and Burks did not
satisfy their burden of establishing that Scott’s proffered
nondi scrimnatory reasons were a pretext for intentional race
discrimnation. (Def.’s Mem Supp. J. as a Matter of Law at 14-
16.)

Once a plaintiff has nmade out a prima facie case of
enpl oynent discrimnation, the defendant nust cone forward with
sone evidence that it took its actions for legitinmte, non-

discrimnatory reasons. MDonnell Douglas Corp. v. Green, 411

U S 792, 802 (1973). If the defendant offers such evidence, the

burden returns to the plaintiff to prove by a preponderance of
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the evidence “both that [the enployer’s] reason was fal se, and
that discrimnation was the real reason” for the adverse

enpl oyment action. St. Mary’'s Honor Ctr. v. Hicks, 509 U S. 502,

515 (1993); Texas Dep't of Community Affairs v. Burdine, 450 U. S,

248, 255-56 (1981). The Third G rcuit has held in the anal ogous
summary judgnent context that, to defeat an enployer’s proffered
reason for an enploynent action, the clai mant

nmust denonstrate such weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions in
the enployer’s proffered legitimte reasons . . . that
a reasonable factfinder could rationally find them
"unwort hy of credence’ and hence infer '"that the

enpl oyer did not act for [the asserted] non-

di scrimnatory reasons.'

Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cr. 1994) (citations

omtted).

There was substantial evidence fromwhich a reasonable jury
coul d conclude that Scott’s reasons for his enpl oynent actions
agai nst Burks, Robb, Roberts, and Young were unworthy of
credence, and that intentional race-based discrimnation was the
true reason for those actions. Plaintiffs offered anple evidence
inthis regard. Plaintiffs and others testified about Scott’s
comrents during his AACO directorship that reflected a
di srespectful and deneaning attitude toward African-Anericans.
Plaintiffs’ witnesses also testified that Scott had an agenda of
diluting the authority of African-Anmericans at AACO while giving
| ess-qualified white enpl oyees better work assignnents and

greater responsibility.
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The evidence in this regard is too volumnous to list here
because it deals with specific events and the inferences that
reasonably can be drawn therefrom It is enough to say that the
jury reasonably could have concl uded that Scott’s expl anations
for hiring Geen as C&T Supervisor and for stripping authority
from Robb and Roberts, were a pretext, and that the true reason
for those actions was intentional racial discrimnation. The
court will deny Scott’s notion on this ground.

D. The Conpensatory Danmages Awar ds

Scott nakes two argunents supporting his request that the
court set aside the jury’'s conpensatory danages awards. He first
contends that neither Burks, Robb, Roberts, nor Young presented
sufficient evidence at trial of actual injury as a result of
Scott’s discrimnation to support an award for damages for
enotional distress. (Def.’s Mem Supp. J. as a Matter of Law at
16-17.)

The Third Grcuit has held that damages in enpl oynent
di scrimnation cases nmay not be presuned and that specul ative

damages nmay not be awarded. Gunby v. Pennsylvania Elec. Co., 840

F.2d 1108, 1121 (3d Gr. 1988), cert. denied, 492 U. S 905

(1989). However, damages for enotional distress may be awarded
if there is sufficient evidence to support the award. 1d. A
plaintiff’'s testinony regardi ng evidence of his or her nental

di stress, without nore, is sufficient to recover damages under 42

US. C § 1983. Bol den v. Southeastern Pa. Transp. Auth., 21 F.3d

29, 34 (3d Gir. 1994).
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In this case, Burks, Robb, Roberts, and Young testified
(tearfully, at tinmes) that they were extrenely upset as a result
of Scott’s enploynent actions. They generally testified that
their dimnished responsibilities and prospects of pronotion at
AACO made themfeel humliated in the workplace, anong their
personal and professional acquaintances, and in the African-
American AIDS services conmmunity, which they had dedicated their
careers to serve. The court concludes that Burks, Robb, Roberts,
and Young presented direct and substantial evidence of
hum liation and enotional injury, and that the conpensatory
damage awar ds shoul d be sustained on this ground.

Scott’s second argunment concerns the jury' s award of $5, 000
in damages to Burks for enotional distress. Id. at 18-19. When
the court was preparing the jury interrogatories, Scott argued
that only the candi date who woul d have obtained the job in the
absence of discrimnation should be eligible to receive damages
for enotional suffering. The court rejected this argunent and
agreed with Plaintiffs that if Scott engaged in racial
di scrimnation agai nst any applicant, he should be liable for al
damages flowng fromthis wong. The court believed that this
position was nore consistent with the notion that “the basic
purpose of a § 1983 damages award shoul d be to conpensate persons
for injuries caused by the deprivation of their constitutional

rights.” Carey v. Piphus, 435 U S. 247, 254 (1978). At the

time, Scott had not presented the court with | egal authority that

specifically supported his position.
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The jury interrogatories first asked whet her Scott
intentionally discrimnated against Burks, MIIs, Sewell, or
Young with regard to the tenporary C&T Supervisor job. The jury
checked the “YES” box next to Burks and Young and then stated
t hat each had proven $5,000 in enotional distress as a result.
The jury then was asked to identify the candi date that woul d have
received the job absent such discrimnation, and it checked the
“YES” box next to Young. The jury awarded him $6,000 in | ost
ear ni ngs.

In his notion, Scott cites an Eighth GCrcuit case that
stands for the rule that a plaintiff nmay not recover conpensatory
damages for pain and suffering if he or she would have suffered
t he sanme adverse enploynent action even in the absence of the

defendant’s intentional race discrimnation. Edwards v. Jew sh

Hosp. of St. Louis, 855 F.2d 1345, 1352-53 (8th Cr. 1988) (claim

under 8 1981). The court has found that the District of Colunbia
Circuit has followed the same general principle inthe Title VII

cont ext . See Bishopp v. District of Colunbia, 57 F.3d 1088,

1092-93 (D.C. Gr. 1995). Although the court has turned up no
Third Crcuit case that is squarely on point, it believes that
the court would follow the rule of the Eighth and District of
Colunbia circuits. Under these decisions, which the court is
bound to follow, Burks enotional suffering cannot be traced to
Scott’s discrimnatory enpl oynent decision.

Accordingly, Scott’s notion will be granted on this ground

because the court should have given the jury the opportunity to
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award conpensatory danmages only to the single candi date who woul d
have obtained the job. The jury found that Burks’ denial of the
tenporary C&T Supervisor position would have occurred even in the
absence of discrimnation, and so the court nust vacate the

jury’s award of $5,000 in conpensatory damages to BurKks.

[11. MOTIONS FOR ATTORNEY' S FEES UNDER 42 U.S.C. § 1988

In an action to enforce a provision of 42 U.S.C. 88 1981 or
1983, the court, inits discretion, may allow the prevailing
parties a reasonable attorney's fee as part of the costs. 42
U S.C § 1988(b). Al'l of the parties in this case assert that
they are prevailing parties. Plaintiffs request $405, 925 for
attorney’s fees and $32,452.30 for costs, for a total of
$438, 377.30. Defendants request an attorney’s fee of $302,771
under the statute.

The Suprene Court has held that parties are “prevailing” if
t hey "succeed on any significant issue in litigation which
achi eves sone of the benefit the parties sought in bringing

suit." Hensley v. Eckerhart, 461 U. S. 424, 433 (1983) (quotation

omtted). The court finds that Burks, Robb, Roberts, and Young
prevail ed because the jury found that Scott discrim nated agai nst
them® Scott and the Gty prevailed on the renaining clains.

A prevailing party seeking attorney's fees nust establish

t he reasonabl eness of its fee request by submtting evidence of

® The court will refer to Burks, Robb, Roberts, and Young

collectively as the “Prevailing Plaintiffs.”
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t he hours worked and the fee cl ai ned. Rode v. Dellarciprete, 892

F.2d 1177, 1183 (3d Cr. 1990). The party opposing the award may
chal | enge the reasonabl eness of the request with an affidavit or
a brief with sufficient specificity to give fee applicants
notice. 1d. 1In considering the notion and the adverse party's
obj ections, the district court has wde discretion to nodify the
award. |d.

The starting point in this analysis is to multiply the
nunber of hours spent on the litigation by a reasonable hourly
rate. Hensley, 461 U S. at 433. The product, known as the
| odestar, "provides an objective basis on which to nake an
initial estimate of the value of a lawer's services." [d. The
| odestar is presuned to be the reasonable attorney’ s fee

contenplated by 42 U. S.C. §8 1988(b). Blumyv. Stenson, 465 U S

886, 897 (1984); Washington v. Phil adel phia County &. of Commobn

Pleas, 89 F.3d 1031, 1035 (3d Gr. 1996).

A. Plaintiffs' Mtion for Attorney's Fees and Costs

Plaintiffs’ counsel of record asserts that he, two contract
attorneys, and a |l aw clerk spent 2,024 hours on this case.
Specifically, he states that he spent 1,552 hours at $225 per
hour, for a total of $349, 200, contract attorneys Aaron Fultz
(354 hours at $125 per hour, for $44,250) and Martin Sweet
(“Sweet”) (27 hours at $125 per hour, for $3,375) spent 381 hours
at $125 per hour for a total of $47,625, and |l aw clerk d enn
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Randal | spent 91 hours at $100 per hour, for a total of $9, 100.
These figures add up to a | odestar of $405, 925. °

Def endants object to Plaintiffs’ request for a rate of $225
per hour. The court nust calculate an attorney’s hourly rate
according to the prevailing market rates in the comunity.

Washi ngton, 89 F.3d at 1035. Plaintiffs support their notion

wWith sworn statenments by three Phil adel phia attorneys who
practice civil rights litigation. (Pls.” Mem Supp. Atty’'s Fees
Exs. G I, J.) WIlliamH Ew ng, Esquire, states that

Plaintiffs’ counsel’s requested rate is “reasonable and within
the range of customary market rates for attorneys of conparable
experience to handl e sophisticated federal litigation like this
case . . . .” (BEwing Decl. § 7.) Aice W Ballard, Esquire
(“Ballard”), states that she is “aware of the quality of
[Plaintiffs’ counsel’s] work from having worked or consulted with
hi m on some of his cases in the past,” and that $225 is | ow
because it is based on his standard rate for non-contingent fee-
paying clients. (Ballard Aff. § 8.) Lorrie MKinley, Esquire
(“McKinley”), the Chairperson of the Attorneys Fees Commttee at
Community Legal Services, Inc., states that her organization
woul d charge $205 per hour for Plaintiffs’ counsel’s work, the
medi an rate charged by area firns for |lawers with between el even

and fifteen years of experience. (MKinley Decl. ¥ 10.)

6 In all cases, the court has rounded off the nunber of

hours to the nearest hour.

17



Def endants did not rebut these assertions with contradictory
affidavits or other neani ngful evidence. 1In this situation, the
court may not exercise its discretion to reduce the requested

rate. Washington, 89 F.3d at 1036. The court, however, is

presented with two sworn statenents that Plaintiffs’ counsel’s
market rate is $225 per hour, and one stating it is $205. G ven
t hese conpeting rates, and based on the court’s experience in
observing trial lawers in Philadel phia for nore than twenty-five
years, the court believes the $205 hourly rate is nore reasonable
for an attorney of Plaintiffs’ counsel’s caliber. The court has
W tnessed, with regret and di sappoi ntnent, his uncooperative
approach to the litigation, his failure on many occasions to
adhere consistently to even the nost basic rules of evidence and
procedure, and his generally belligerent, aggressive,

di srespectful courtroom deneanor. These unfortunate traits place
hi m bel ow the standard that this court expects from attorneys who
practice before it.’ The record is replete with exanples of this
behavi or, many of which are cited by Defendants in their notion
for attorney’s fees. (See Defs.’” Mem Supp. Attty s Fees at 15-
21.)

" The court believes that Plaintiffs’ counsel could be

correct when he refers to hinself as “the rare civil rights
counsel ,” but he plainly exaggerates when he refers to hinself as
“a highly experienced civil rights advocate,” and “a highly
experienced and skillful civil rights attorney.” (Pls.’” Reply
Mem Supp. Atty’'s Fees at 15, 28.) The court attributes these
self-serving statenments to the irresistible tendency for sone

| awyers to exaggerate about their perceived litigation prowess
when seeking an attorney’s fee award.
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The court concludes that $205 is a reasonable fee for
Plaintiffs’ counsel, based on its experience and MKinley' s
affidavit.® H's 1,552 hours, nultiplied by the $205 hourly rate,
yields a total of $318,160. The court will reduce the | odestar
to $374, 885. °

Def endants chal l enge Plaintiffs’ request on six additional
grounds. They argue that Plaintiffs (1) request fees for issues
and clainms on which they did not prevail; (2) “double-billed” for
neetings and hearings; (3) request fees for excessive tinme spent
by Plaintiffs’ counsel on certain pleadings and court filings;
(4) request fees for time spent on inappropriate or irrelevant
matters; (5) have not satisfied the specificity requirenent for
fee notions; and (6) have submtted their costs in an
unacceptable format and wi t hout docunentation. The court wll

address each of these argunents separately.

8 The court recognizes that Ballard is a very respected

Phi | adel phia civil rights attorney, and it does not ignore her
statenent that Plaintiffs’ counsel’s $225 rate is |ow. However
Ballard's affidavit reveals that she has not actually worked
closely with Plaintiffs’ counsel on a conplex case or |engthy
trial over an extended period of tine. |Indeed, Plaintiffs’
counsel told the court that this three-week trial was the | ongest
of his career. The court has had the ability to observe and
evaluate his performance over two and a half years. Having done
that, it can accurately determne that an hourly rate of $205 is
nore reasonable than a rate of $225.

® The court will reject Defendants’ argunent that
Plaintiffs have not proven that the contract attorneys and | aw
clerk’s rates are too high because Defendants did not provide
evi dence or a convincing reason to reject Plaintiffs’ counsel’s
sworn testinony on this point. (See Boardman Aff. 91 11-13.)
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1. Unsuccessful dains

In this case, eight Plaintiffs alleged as many as four
cl ai ns agai nst two defendants under two different |egal theories.
Some of the clains were conpletely successful. Ohers were
di sm ssed at the sunmary judgnent stage and before trial. Stil
others were rejected during trial and in the jury's verdict.

Yet, all eight Plaintiffs argue that they all were conpletely
successful and are entitled to the entire | odestar anount.

The court has been closely presiding over this
litigation for nore than two years and is not surprised that
Plaintiffs have adopted this stance. Like so many ot her
positions Plaintiffs have taken, this broad-based, inarticulate
position is absolutely no help to the court. The court expects a
party seeking an attorney’'s fee to furnish genui ne guidance to
hel p the court wade through the conplex shoals of fee setting
toward the proper decision on attorney’'s fees. ' Plaintiffs’
oversi zed notion papers are so dom nated by rhetoric and bonbast
that the truth and the pertinent facts are difficult to identify.
These subm ssions include sal vos | evel ed at opposi ng counsel, but
he fails to recall that the closing statenents are over, and the
jury is long gone. The perplexing consequence of all of this is
that the court nust go back to the starting line in deciding this

moti on and determ ne, as best as counsel has allowed it to do,

9 Defendants argue that Plaintiffs were 10% successful on

their clains and that the court should reduce the | odestar by
90% (Defs.” Mem QOpp. Atty’'s Fees at 11-12.)
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how much work was reasonably spent to obtain whatever results the
court determ nes were achieved.

In Hensley v. Eckerhart, 461 U S. 424, 435 (1983), the

Suprene Court enphasized that a plaintiff’s entitlenent to an
attorney’s fee under 8 1988 nust be proportional to the results
obtained. As the Court said: “the nost critical factor is the
degree of success obtained.” |d. at 436. The Court also noted
that evaluating a plaintiff’s success may be difficult in conplex
cases in which there are nultiple clains that may or may not
share facts and |l egal principles. Wen unrelated clains are
brought agai nst the sane defendants, “work on an unsuccessful
cl ai m cannot be deened to have been expended in pursuit of the
ultimate result achieved.” 1d. at 435 (quotation omtted).
In other cases, the plaintiff’'s clainms for relief wll
i nvol ve a conmon core of facts or will be based on
related | egal theories. Mich of counsel’s tinme wll be
devoted generally to the litigation as a whol e, making
it difficult to divide the hours expended on a claim
by-claimbasis. Such a |awsuit cannot be viewed as a
series of discrete clains. Instead the district court
shoul d focus on the significance of the overall relief

obtained by the plaintiff in relation to the hours
reasonably expended on the litigation.

Wth certain exceptions discussed below, the court finds
that there is a mxture of related and unrelated clains. Al of
the clains feature related | egal theories because they involved
enpl oynent discrimnation clains under the principles of

McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973), and

related case law. All of the clains shared the sane evidence to
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the extent that they required proof that intentional

di scrimnation was the determ native factor in the adverse

enpl oynent actions. On the other hand, the Title VI clains™
were unique in that they were based largely on injuries to
beneficiaries of federal funds. Furthernore, each set of clains
relating to a separate adverse enploynent action were distinct
because it centered around a discrete set of facts. Thus, while
each claimwas separate and distinct, it is apparent that there
is significant overlap anong all clains. The court wll
apportion these clains as to their prom nence in the case and

t hen deci de what portion of the unsuccessful clains was

reasonably necessary to achieve the results on the successfu

cl ai ns.
The court apportions the clains in this case as
fol |l ows:
Title VI (all Plaintiffs) 15%
C&T Supervisor (tenporary) (4 Plaintiffs) 15%
C&T Supervisor (permanent) (4 Plaintiffs) 10%
Kol ker position (Burks and Young) 10%
Program Anal yst position (Sewell) 10%
Val entine’s disparate treatnment claim 10%
Roberts’ denotion claim 10%
Robb’ s denotion claim 10%
Muni ci pal liability (custom & policy) 10%

Y Regarding the Title VI clains, the court notes that, on
Decenber 30, 1996, it entered sumary judgnment in favor of
Def endants and agai nst Robb and Roberts. The Amended Conpl aint,
however, states that all eight Plaintiffs had Title VI clains.
(Am Conpl. 91 22-23.) At the Decenber 5, 1996, hearing (while
the summary judgnent notion was pending) Plaintiffs’ counsel
stated that only Robb and Roberts were alleging Title VI clains.
The court views this statement as a withdrawal of the other six
Plaintiffs' clains.
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Four Plaintiffs clainmed relief for the tenporary C&T Supervi sor
j ob, and so Young and Burks each are entitled to one-fourth of
the fifteen percent allocated to those four clains, or 3.75%
each. Robb and Roberts’ clains are allocated ten percent each.
Thus, the successful clains in this litigation anobunted to 27.5%
and the unsuccessful clainms amounted to 72.5%

A substantial portion of the work devoted to the
unsuccessful clainms was al so applied to the Prevailing
Plaintiffs’ successful clains. For exanple, Burks and Young s
unsuccessful clainms regarding the Kol ker position led themto
evi dence fromwhich they could argue that Scott’'s notives were
discrimnatory. Valentine's claiminvolved simlar evidence of
Scott’s notivation. Fromthe court’s understanding of the issues
in the case, and after considering the parties’ argunents, the
court concludes that 27.5% of the work spent on unsuccessf ul
clains was reasonably related to the results achieved in this
l[itigation. The court wll add this anmpbunt to the successful
claims for a fifty-five percent success.

Def endants correctly point out that Plaintiffs sought
$100, 000 each in conpensatory damages in addition to punitive
damages and equitable relief. (Pls.” Am Pretrial Mem at 30.)
Robb and Roberts were awarded $5, 000 each and Young received
$11,000. This award clearly was nuch less than Plaintiffs had
sought before trial. The court will deduct an additional five

percent to reflect this |ack of success. See Abrans v.

Lightolier, Inc., 50 F.3d 1204, 1222 (3d Gr. 1995) (stating that
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“the anpbunt of the conpensatory danages award may be taken into
account when awarding attorneys’ fees to a civil rights
plaintiff”).

In summary, the court will reduce the adjusted | odestar
of $374,885 by 72.5%to reflect the percentage of the clains on
which they did not prevail. The court found that, of this
reduction, 27.5% was reasonably related to the success achi eved
in the clains on which Robb, Roberts, and Young prevail ed, and so
it wll include this portion as part of the successful clains.
The court then will subtract an additional five percent to
account for the lack of success on the clains for damages.
Accordingly, the court will reduce the |odestar figure by fifty
percent to reflect the tinme spent on unsuccessful clainms. Thus,
at this stage in the analysis, the |odestar figure is
$187, 442. 50.

2. Double-Billing

Def endants argue that Plaintiffs double-billed on
twenty days between May 28 and August 2, 1996. (Defs.’” Mem Qpp.
Atty’'s Fees at 3-4.) Plaintiffs’ counsel’s “neetings” |og
reveals that a consecutive string of conputer entries show two
entries for the same task for the sane anount of tinme on the sane
day. (Pls.” Mem Supp. Atty's Fees Ex. C.) He admts that he
doubl e-billed for four hours on June 19 and three hours on June
21. (Pls.” Reply Mem Supp. Atty's Fees at 13.) He insists that

the other entries are correct. ld. at 13-14.

24



For exanmple, on May 28, Plaintiffs’ counsel |ists two
separate staff neetings with Sweet, both of which |asted fifteen
m nutes. Two days later, he lists two nore staff neetings with
Sweet, both of which lasted forty mnutes. On June 6, he lists
two client neetings, both of which lasted twenty mnutes. On
June 11, there are two nore twenty-mnute client neetings. This
trend continues until the identical entries of August 2, which
l[ist two client neetings of twenty m nutes each.

The court understands that it cannot find and
Def endants can not prove that the listed neetings did not

2 The chronic duplication, however, nakes the request so

occur.?!
suspect and unreliable that the court cannot approve it as being
satisfactorily established. The court will subtract one of the

two identical entries on each of fifteen days' for a total of

2 |t is interesting that, of all of the duplicative
entries, the only ones that Plaintiffs’ counsel admts are wong
are two hearings that easily can be verified by persons other
than Plaintiffs and their attorneys. All of the other double
entries that Plaintiffs counsel insists are correct are of the
type that cannot be verified by anyone except Plaintiffs’
counsel, his clients, and staff.

3 The court did not subtract fees based on entries that
were not duplicative, such as when the tine spent on each task
was different. Such entries appear on July 6, 7, 11, 14, and 29.
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12.5 hours, and reduce the requested fee by $2,562.50. ** This
brings the | odestar to $184, 880.

3. Excessive Tine on Pleadings and O her Filings

Def endants argue that Plaintiffs’ counsel spent
excessive time on the followng activities: (1) twenty-three
hours to draft a conplaint that was stricken by the court as too
| ong and burdensone; (2) sixty-nine hours to prepare a pretri al
menor andum (3) twenty-two hours to draft a client representation
letter; and (4) six hours to prepare for a court hearing.
(Defs.” Mem Qpp. Atty's Fees at 13-14.) Defendants al so argue
that Plaintiffs’ counsel spent excessive tinme on funding issues
t hat were excluded by the court, and on hearings regarding
medi cal aut horizations and the exchange of trial exhibits. 1d.
at 14.

The court held that the 36-page, 128-paragraph
Conpl ai nt contai ned “unnecessary, burdensone, and often i nproper
argunentative detail,” that it “reads nore |like a novel than the
| egal pleading it purports to be,” and that it “inproperly and

amat euri shly” repeated the sane general allegation of bias.

' This double-billing denonstrates that Plaintiffs nade no

meani ngful attenpt to responsibly exercise “billing judgnment.”
See Hensley, 461 U. S. at 434. The Suprene Court has stated that
the prevailing party’s |lawer should “nake a good-faith effort to
exclude froma fee request hours that are excessive, redundant,

or otherw se unnecessary, just as a lawer in private practice
ethically is obligated to exclude such hours fromhis fee

subm ssion.” 1d. It is apparent that Plaintiffs’ counsel nade
no such good-faith effort in this case.
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Burks v. Gty of Phil adel phia, 904 F. Supp. 421, 424 (E.D. Pa.

1995). The court struck the Conplaint because it was a gross
departure fromRule 8 s requirenent that it state a “short and

pl ai n statenent of the claimshowi ng that the pleader is entitled
torelief.” 1d. Because Plaintiffs’ counsel spent nore tine

t han was reasonably necessary to wite this overly | engthy

Conpl aint, the court will deduct 12.5 hours at $205 per hour, or
$2,562.50. The court also will subtract the twenty-five mnutes,
or $86.10, that he spent to file the “Amended Conplaint,” which
repl aced the second conplaint that violated the Federal Rules of
Cvil Procedure because it was titled “Sinplified Conpl ai nt
Pursuant to Court Direction.” See Fed. R Gv. P. 7(a) (listing
t he nanmes of the six pleadings).

The court will subtract two hours, or $410, that
Plaintiffs’ counsel spent at a hearing that was necessary only
because he refused to produce nedi cal authorizations or records
after the court specifically ordered himto do so.

The court cannot conclude that the sixty-nine hours to
prepare the Pretrial Menorandumis excessive. The court was
driven to rely heavily on that docunent to learn how Plaintiffs
woul d present their case and so it could effectively manage the
trial. Al though the Pretrial Menorandum contai ned severa
serious deficiencies (i.e., substandard offers of proof and
inclusion of irrelevant witnesses), the tine spent on this filing
was not ot herw se unreasonable. The court reaches the sane

conclusion with respect to the tinme devoted to client neetings,
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preparing for a pretrial hearing, and drafting client
representation letters.*

The court will subtract $3,058.60 fromthe requested
attorney’s fee on the ground that the tine spent on various tasks

was excessive. The |lodestar is now at $181, 821. 40.

4. Time Spent on |nappropriate and Irrelevant Matters

Def endants argue that Plaintiffs’ counsel spent
excessive time talking with awers for a plaintiff in a separate
civil action and with persons who were naned as w t nesses, but
excluded by the court at trial. The court has read the parties’
subm ssions on this issue and, wth one exception, wll not
reduce the requested fees on these grounds. The court wll
subtract fifteen mnutes for Plaintiffs’ counsel’s tel ephone cal
to the lawers in the other case on the day after the judgnents
were entered in the case. The court will deduct $51.25 for that
call and reduce the | odestar to $181, 770. 15.

5. Lack of Specificity

Def endants argue that Plaintiffs’ notion is not
speci fi c enough because it contains general entries such as
“client neeting” and “revi ew docunents.” Plaintiffs’ counsel has
subm tted contenporaneous daily tinme logs listing the particular

task and the tine spent on it. Except for the suspect double-

> As for Defendants’ argunent that Plaintiffs devoted too
much tinme to funding issues, the court considered this argunent
as part of its analysis of the portion of unsuccessful clains
that were reasonably related to the successful clains.
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billing, the descriptions of the tasks are sufficiently specific
for Defendants to challenge the requested fees and for the court
to determ ne whether the tine spent on each task is reasonable.
The court will deny Defendants’ notion on this ground.

6. Docunentation of Costs

Def endants argue that Plaintiffs requested costs are
in a three-page sunmary format, not in the Bill of Costs format.
They also state that Plaintiffs initially did not submt
invoices, bills, or receipts to support their request for
$32,452.30 in costs, and that nost of the entries list costs that
are not recoverable. On July 23, 1997, Plaintiffs suppl enented
their notion with about seventy-five pages of invoices and
receipts.

As an initial matter, the court will reduce the request
for costs by ten percent, or $3,245.23, because it is organized
in a fashion that nmakes it nore difficult to adjudicate their
request. Plaintiffs sinply have bound together a batch of
recei pts and handed themto the court en masse to sort out. The
exhi bits are not grouped together in an understandable format,
such as by date or subject matter. The court once again (after
remnding itself of its goal of assuring that Plaintiffs and
Def endants’ interests are to be protected) is left to fend for
itself in this new adventure of trying to determne if the
requested costs can sonehow be verified as lurking in this

extraordi nary offer of evidence.
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The court agrees with Defendants’ argunent that a
different variety of double-billing energes in the effort by
Plaintiffs to seek attorney’s fees for tine spent on the case by
Sweet and, at the sane tine, reinbursenent of Plaintiffs’
counsel’s weekly paynments to Sweet. The court will reject the
request for costs for all of the checks to Sweet and other staff,
a total of $3,633.97. The court also will subtract an April 3,
1996, entry for $12.80 in “costs” on the ground that it is too
vague. Thus, the court will subtract $6,892 and award the
Prevailing Plaintiffs $25,6560.30 for costs in this case.

7.  Sumary

Plaintiffs’ notion sought fees in the anount of
$405,925. The court first found that Plaintiffs counsel is
entitled to an hourly rate of $205 per hour, rather than $225 per
hour, and adjusted the |odestar to $374,885. The court reduces
this amount by fifty percent to account for clains on which
Plaintiffs were unsuccessful, and |lowers the | odestar accordingly
to $187,442.50. The court then subtracts $2,562.50 for doubl e-
billing, $2,648.60 for excessive tinme on the Conplaint, $410 for
time spent at a hearing on nedical authorizations, and $51.25 for
a post-trial telephone call to another |awer. After these
deductions, the court finds that a reasonable attorney’'s fee for
the Prevailing Plaintiffs is $181, 770. 15.

Plaintiffs also submtted a request for $32,452.30 in
costs related to this lawsuit. The court reduces the costs by

ten percent, or $3,245.23, to account for the primtive format in
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which the verification was presented. The court also reduces the
costs by $3,633.97 to account for inproper billing of a contract
attorney, and by $12.80 due to the vague description of costs.
The court will award the Prevailing Plaintiffs costs in the
amount of $25, 560. 30.

The court also will apportion the $207,330.45 in fees
and costs anong the Prevailing Plaintiffs based on the above-
descri bed allocation of the prom nence of the clains in the case.
As stated above, Robb and Roberts’ clainms each conprised ten
percent of the case, and Burks and Young' s cl ains concerning the
tenporary C&T Supervisor position were each allocated at 3.75%
The court will adjust Young's claimto five percent, and Burks’
to 2.5% to reflect the fact that Young received conpensatory
damages, and Burks did not. Based on this fornula, the court
wi || award Robb and Roberts 36.4% of the award and costs, or
$75, 468. 28 each, Young 18.2% of the award and costs, or
$37,734. 14, and Burks nine percent of the award and costs, or
$18,659.75. Plaintiffs’ notion will be granted in part and
denied in part.

B. Def endants’ ©Motion for Attorney’'s Fees

16

Accordingly, Plaintiffs” Mtion to Suppl enent Their
Motion and Petition for Attorneys’ Fees and Costs Pursuant to 42
US C 81988 will be granted in part and denied in part. The
court considered the nerits of that notion as part of the above
anal ysis of the attorney’'s fees and costs issues.
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The court now will turn to Defendants’ request for $302,771
in attorney’s fees under 42 U.S.C. § 1988. ' As stated in the
precedi ng section, Scott and the City were the prevailing parties
on all but four clainms in this case. They prevailed on MIIs and
Sewel | s clains regarding the tenporary C&T Supervisor | ob;

Bur ks, Hodges, MIls, and Sewell’s clains regardi ng the pernanent
C&T Supervi sor job; Burks and Young' s cl ains regardi ng the Kol ker
position; Sewell’s claimregarding the Program Anal yst position;
Val entine’s claimconcerning his work assignnments; Hodges' claim
regarding an attenpted transfer; all clains against the Gty; al
clains for punitive damages and equitable relief; and all Title
VI cl ai ns.

Alitigation victory in a 8 1981 or 8§ 1983 claim w thout
nore, does not entitle a prevailing defendant to an attorney’s
fee under 8§ 1988. A party who successfully defends a claimis
entitled to a reasonable attorney’'s fee under the statute only if
the plaintiff’s claimis “'frivol ous, unreasonable, or
groundl ess, or [when] the plaintiff continued to litigate after

it clearly becane so.’” Comonwealth v. Flaherty, 40 F.3d 57, 61

(3d Gr. 1994) (quoting Christianburg Garnent Co. v. EEQC, 434

U S 412, 422 (1978); see also Hensley, 461 U S. at 429 n.2 ("A

prevailing defendant nmay recover an attorney’'s fee only where the

7 Defendants assert that they devoted 2,691 hours to this

litigation at $150 per hour, for a |lodestar of $403,695. They
have subtracted 25% of this anobunt, or $100,924, to account for
clainms on which Plaintiffs prevailed. (Defs.’” Mt. Supp. Atty’'s
Fees 19 10-11.)

32



suit was vexatious, frivolous, or brought to harass or enbarrass
t he defendant.”).
In their notion, Defendants contend that six categories of

8 The court is famliar

clainms were frivolous or unreasonabl e.
with all of these clains and concludes that sone of them may have
been very weak, but none of them were unreasonabl e or basel ess.
The court notes that the Title VI clains were not supported by
basic legal principles, and thus was dooned fromthe outset,
because Plaintiffs sought relief for injuries to the
beneficiaries of federal funding and had no standing to pursue
relief for those injuries. However, the Title VI reqgulatory
scheme i s somewhat confusing and Plaintiffs’ argunment may have
been i maginative, but it was not frivol ous.

The same reasoning applies to Plaintiffs’ attenpt to
establish municipal liability. They had only a shadow of
evi dence to support their claimthat the discrimnation in the
case was the product of the Gty s customor policy. The court
believes that this was not a near m ss and that summary judgnent
was clearly warranted in favor of the Cty, but it cannot
characterize the claimas frivolous or unreasonable. The court
has eval uat ed Def endants’ argunents as to the other clains and

concl udes that they were not frivolous, groundless, or

8 These six clains are: the Title VI clains, all clains

against the Gty, Hodges’ attenpted transfer claim the permanent
C&T Supervisor clains, the punitive damages cl ai m agai nst Scott,
and the continued pursuit of equitable relief after the dism ssal
of the Gty. (Defs.” Mem Supp. Atty’'s Fees at 29.)
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unreasonabl e. For these reasons, the court will deny Defendants’

notion for attorney’s fees under 42 U . S.C. § 1988(b).

| V. DEFENDANTS MOTI ON FOR FEES AND COSTS UNDER 28 U.S.C. 8§ 1927

Def endants al so seek an award of $100, 874, representing
twenty-five percent of their |odestar, under 28 U S. C. § 1927.
They argue that an award of attorney’'s fees under this section is
warranted due to Plaintiffs’ counsel’s unprofessional conduct
during discovery and at trial. (Defs.” Mem Supp. Atty’'s Fees at
30-32.) Plaintiffs’ counsel denies that he engaged in the
behavi or of which he is accused and stresses that he violated no
rul e of professional conduct. (See Pls.” Mem Qpp. Atty’'s Fees
at 15-23.)

A court may order an attorney who "multiplies the
proceedi ngs in any case unreasonably and vexatiously" to "satisfy
personal |y the excess costs, expenses, and attorneys' fees
reasonably incurred because of such conduct.” 28 U S . C. § 1927.
A finding of willful bad faith by the offender is a prerequisite

for inposing fees under this provision. Hackman v. Valley Fair,

932 F.2d 239, 242 (3d Cr. 1991); Jones v. Pittsburgh Nat']|

Corp., 899 F.2d 1350, 1358 (3d Cir. 1990). Once a finding of bad
faith has been nmade, the district court nust determ ne whether
sanctions are appropriate. Hackman, 932 F. 2d at 242; Ford v.
Tenple Hospital, 790 F.2d 342, 347 (3d Cir. 1986).

In the overwhel ming majority of instances when Plaintiffs’

counsel engaged with the court on paper and in person, he pushed
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his self-perceived role of advocate to the near breaking point as
respects civility, professionalism and plain good manners. *°
Despite the many instances when the court expressed its

di sappointnment with Plaintiffs counsel’s performance, the court
cannot conclude that he, in willful bad faith, nultiplied the
proceedings in this case. The court will deny Defendants’ notion

on this ground. ®

V. CONCLUSI ON

For the reasons set forth above, the court will grant in
part and deny in part Scott’s renewed notion for judgnent as a
matter of law, and will vacate the jury’'s damage award of $5, 000

in favor of Burks. The court will grant in part and deny in part

9 The court directs Plaintiffs’ counsel’s attention to the

Final Report of the Commttee on CGvility of the Seventh Federal
Judicial Crcuit, 143 F.R D. 441 (1992), which noted the nmany
harnful effects of |lawers’ and judges’ incivility on the
judicial process. The committee also stated: “If change is to
come, it nust stemfromthe individual effort of each participant
inthe litigation process as part of a personal obligation
assuned equally by | awers and judges.” 1d. at 446. The court
believes it satisfied its obligation by respectfully and
patiently encouraging Plaintiffs’ counsel to take a nore civil
approach to the court and opposing counsel. Plaintiffs’ counsel
shoul d ask hinself whether he is satisfied with his effort in
this respect.

20 Dpefendants have |isted numerous exanples of Plaintiffs’

counsel * s unpr of essi onal behavi or and reprehensi bl e conduct

t hroughout this litigation. |[|f they continue to believe that a
sanction against Plaintiffs’ counsel is warranted, they shoul d
informthe D sciplinary Board of the Suprene Court of

Pennsyl vani a t hrough appropriate affidavits and ot her process.
(See Defs.’ Mem Supp. Atty’s Fees Ex. E.)
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Plaintiffs’ notion for attorney’s fees under 42 U.S.C. § 1988(b),
and will order Scott to pay $75,468.28 each to Robb and Roberts,

$37,734.14 to Young, and $18,659.75 to Burks, within forty-five

days of the date of the Order acconpanying this Menorandum The
court will deny Defendants’ notion for attorney’'s fees under 42

U.S.C. § 1988(b) and 28 U.S.C. § 1927.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
VALORI E BURKS, et al. : ClVIL ACTI ON
V. :
THE CI TY OF PHI LADELPHI A and :
Rl CHARD SCOTT : NO 95-1636
ORDER

AND NOW TO WT, this 26th day of August, 1997, upon
consi deration of Defendant Richard Scott’s Mtion for Judgnent as
a Matter of Law, and Plaintiffs opposition thereto, ITIS
ORDERED that said notion is GRANTED I N PART and DEN ED I N PART.
The damages award in favor of Plaintiff Valorie Burks and agai nst
Richard Scott in the amount of $5,000 is VACATED.

Upon consi deration of Defendants Richard Scott and the Gty
of Philadel phia s Application for Attorney’'s Fees fromPlaintiffs
and Plaintiffs’ Counsel, and Plaintiffs’ opposition thereto, IT
| S ORDERED that said notion is DEN ED

Upon consideration of Plaintiffs’ Mtion and Petition for
Attorney’ s Fees and Costs Pursuant to 42 U . S.C. § 1988, and
Def endant s’ opposition thereto, IT IS ORDERED that said notion is
GRANTED I N PART and DENIED IN PART. Scott, within forty-five
(45) days of the date of this Order, shall pay $75, 468.28 each to
Plaintiff Linda Robb and Plaintiff Janes Roberts, $37,734.14 to
Plaintiff Terence Young, and $18,659.75 to Plaintiff Valorie

Burks, for attorney's fees and costs related to this litigation.



Upon consideration of Plaintiffs’ Mtion to Supplenent Their
Motion and Petition for Attorney’ s Fees and Costs Pursuant to 42
U S.C. 8§ 1988, and Defendants’ opposition thereto, IT IS ORDERED
that said notion is GRANTED I N PART and DENI ED I N PART. The
court grants Plaintiffs perm ssion to supplenent their notion.
The requested attorney’s fees will be partly granted and partly
deni ed, consistent with the court’s disposition of Plaintiffs’

notion for attorney’ s fees.

LOU S C. BECHTLE, J.



