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V. :

GRADUATE HGOSPI TAL and :
JOHN DCE CORPORATI ON : NO 95-5799

MEMORANDUM

WALDMVAN, J. June 27, 1997
. BACKGROUND

Plaintiff asserts clains under Title VI, 42 U S C 8§
2000e et seq.; the Anericans with Disabilities Act ("ADA"), 42
US C 8§ 12101 et seq.; the Enployee Retirenent Inconme Security
Act ("ERISA"), 29 U S.C. 8 1001 et seq.; and, the Pennsylvani a
Human Rel ations Act ("PHRA"), 43 P.S. 8 951 et seq. Plaintiff
variously alleges that he was term nated by defendant G aduate
Hospi tal because of his "ltalian ancestry and/or his male
gender", his diabetic condition, his wfe's nedical condition and
his participation in defendant G aduate Hospital's enpl oyee

medi cal benefit plan.?

1. Plaintiff initially designated as "John Doe Corporation” any
ot her business entity which may have been involved in his

term nation. Discovery is conpleted and plaintiff has identified
no such entity. It is uncontroverted on the record that
plaintiff was enployed and term nated by G aduate Hospital.
Accordingly, the clains agai nst John Doe Corporation will be

di sm ssed. See Scheetz v. Morning Call, Inc., 130 F.R D. 34, 37
(E.D.Pa. 1990) (fictitious party nust be dism ssed if not
identified during discovery).




Plaintiff also asserts state law clainms for w ongful
di scharge, breach of contract and of a covenant of good faith and
fair dealing, as well as, intentional and negligent infliction of
enotional distress. The parties are both citizens of
Pennsyl vania and these clains are prem sed solely on suppl enenta
jurisdiction.

Presently before the court is defendant's notion for
summary j udgnent.

1. LEGAL STANDARD

In considering a notion for sunmary judgnent, the court
nmust determ ne whet her the pleadings, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, show there is no genuine issue as to any materi al
fact, and whether the noving party is entitled to judgnent as a

matter of law Fed. R Cv. P. 56 (c). Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold-Pontiac-GVC, |nc.

v. Ceneral Mtors Corporation, 786 F.2d 564, 568 (3d G r. 1986).

Only facts that may affect the outcone of a case under applicable
aw are "material." Anderson, 477 U S. at 248.

Al'l reasonable inferences fromthe record nust be drawn
in favor of the non-novant. 1d. at 256. Although the novant has
the initial burden of denonstrating an absence of genuine issues
of material fact, the non-novant nust then establish the
exi stence of each el enent on which he bears the burden of proof.

J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531

(3d Cr. 1990), cert. denied, 499 U S 921 (1991) (citing Cel otex
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Corp. v. Catrett, 477 U. S. 317, 323 (1986)). The pertinent facts
as uncontroverted or construed in a light nost favorable to the
plaintiff are as follow
[11. EACTS

Plaintiff is an Italian-Arerican nale. He was enpl oyed
by Graduate Hospital (the "Hospital") for alnbst twenty years,
from 1974 until his discharge on Septenber 15, 1993. Plaintiff
was di agnosed with diabetes in 1986. Hs wife was di agnosed with
multiple sclerosis in 1986. At the tinme of his term nation,
plaintiff was a participant in and he and his wife were
beneficiaries of the Hospital's enployee benefit plan which
i ncl uded nedi cal benefits. At the tinme of his discharge and
since 1992, plaintiff was the Materials Distribution Manager and
supervi sed approxi mately 32 enpl oyees. Frank Longo, Director of
Mat eri al s Managenent, selected plaintiff for this position in
1992 and plaintiff's pronoti on was approved by Theresa Angel one,
Vi ce President of Human Resources. M. Longo was plaintiff's
i mredi at e supervi sor.

Hospital admnistrators were aware of plaintiff's
di abetic condition since at |east August 1987 and of his wife's
mul tiple sclerosis since at | east Novenber 1991. |Indeed, his
condition was noted in plaintiff's personnel records since August
18, 1987 and he received treatnent at the Hospital for his
di abetes as early as 1986. About a nonth before his term nation,
plaintiff was on a six or seven week nedi cal |eave of absence

which M. Longo had approved.



On August 19, 1993, Sudie Price, enploynent nanager in
t he Human Resources Departnent, told Ms. Angel one that Reginald
Johns, a Materials Departnent inventory clerk directly under
plaintiff's supervision, had conplained to her that plaintiff was
engaged in "loan sharking" with Hospital enployees. M. Johns
told Ms. Price that he and other Hospital enployees had borrowed
noney fromplaintiff at high rates of interest and routinely
repaid plaintiff by signing over their paychecks to him O her
enpl oyees identified by M. Johns were Andre Brooks, Ted W/ kins,
Roberta Fitzgerald, Kevin Stinney, Andrew Powell, Wesley Corbin,
Cl aude Adans and B.J. G anderson. M. Johns further reported
t hat enpl oyees who owed plaintiff |arge suns of noney were given
overtinme hours to expedite repaynent. M. Johns repeated these
allegations in a nenorandumto Ms. Angel one dated August 19,
1993.

M. Stinney, one of the enployees identified by M.
Johns as having borrowed noney fromplaintiff, approached Ms.
Price on August 19, 1993 to conplain about a decrease in his
hours. M. Stinney also told Ms. Price that plaintiff had | oaned
nmoney to him M. Powell and several other enployees. Plaintiff
was responsible for hiring M. Stinney. M. Price related this
information as well to Ms. Angel one.

Ms. Angel one then spoke to M. Corbin who told her that
plaintiff |ends noney for a fee and that he had borrowed noney
fromplaintiff for a fee. M. Corbin stated that Joseph Hul ett,

a mailroomclerk, also | oaned noney to enpl oyees but did not
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state that he had borrowed fromM. Hulett. M. Angel one also
interviewed M. Longo who said he had not seen any evi dence of
| oan sharking activity but that Marguerite Hall, Supervisor of
Central Processing, told himof runors that plaintiff and M.
Hul ett were engaged in | oan sharKki ng.

Ms. Angel one al so spoke to Ms. Hall who stated that
G eg Horne had told her he borrowed noney fromplaintiff for a
fee. M. Hall said she had observed plaintiff dispensing noney
froma box to enpl oyees who signed over their paychecks on
several paydays. Ms. Angel one al so spoke with was Tim Panfil e,
Assi st ant Manager of Materials, who told her plaintiff was
| oani ng noney to enpl oyees for a fee and enpl oyees had
occasionally given himnoney to deliver to plaintiff. M.
Panfile also reported that plaintiff directed himon several
occasions to schedul e overtine for certain enpl oyees who owed
plaintiff noney. M. Panfile told her enployees sonetines sign
their entire paychecks over to plaintiff.

Ms. Angel one then pulled the cancell ed paychecks of al
Mat eri al s Managenent Departnent enpl oyees. She found that eight
enpl oyees on sixteen different occasions endorsed over to
plaintiff their paychecks in anmounts totaling approxi mtely

$10,000. Six of the eight enpl oyees were persons identified by



M. Johns.? She found no paychecks of any enpl oyee endorsed over
to M. Hulett.

Ms. Angel one was responsible for all aspects of the
enpl oynent process "fromhiring to termnation.”™ Pursuant to
defendant's formal enpl oyee discipline policy, no one may
term nate an enpl oyee w thout contacting the Vice President of
Human Resour ces.

Ms. Angel one concluded that plaintiff should be
term nated. She then contacted Tinothy Webster, Esquire, an
attorney in the Hospital's |egal departnent, to discuss the
"legalities" of the situation. M. Angelone then revi ewed her
decision with Sanmuel Steinberg, the Hospital's President, who
approved of her decision. She also advised M. Longo who
concurred with the deci sion.

On Septenber 15, 1993, Ms. Angelone nmet with plaintiff
in the presence of M. Wbster and M. Longo. M. Angelone told
plaintiff of the results of the investigation, including her
review of the cancell ed paychecks. She gave plaintiff the choice
of resigning or being termnated. Plaintiff acknow edged that he
had | oaned noney to M. Johns and two ot her unspecified
enpl oyees, but did not admt to charging a fee.

At the time of his termnation, plaintiff told M.

Angel one that his wife's nedical costs were going to increase to

2. The enpl oyees who endorsed their paychecks over to plaintiff
are Andre Brooks, Gegory Horne, Kevin Stinney, Theodore W/ kins,
Calvin Henry, Wesley Corbin, Caude Adans and Andrew Powel | .
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approxi mately $10,000 per nonth due to a prescription for a newy
approved nedi cati on which cost $1,000 per nonth. Plaintiff

di scussed a nonth earlier with several Hospital enployees,

i ncluding Marguerite Hall and Karen Staskin, the availability and
cost of this new nedication but never specifically sought a
determ nati on of whether it would be covered under the benefit
plan. Plaintiff's wife began taking this new nedication in
Novenber 1993 and plaintiff was rei nbursed by the benefit plan
over six nonths for 90% of the $1,000 cost. ?

Ms. Angel one avers that she was unaware that
plaintiff's wife would be taking such new nedication prior to the
decision to termnate himand there is no evidence of record to
the contrary. A nunber of hospital enployees and their famly
menbers have experienced serious nedical problens w thout their
bei ng term nat ed.

Plaintiff was replaced by TimPanfile, an Italian-
Amrerican male. M. Angelone and M. Longo are Italian-Americans.

On June 15, 1994, plaintiff filed a charge of
discrimnation with the Equal Enploynent Opportunity Conm ssion
("EECC"). By checking boxes provided on the EEOCC conplaint form
plaintiff noted that the bases of discrimnation were "national

origin" and "other." The "other" notation appears to enconpass

3. Plaintiff and his wife continued to receive health benefits
wife for six nonths after his termnation. Defendant did not

truncate plaintiff's health care plan benefits as it m ght have
pursuant to 29 U.S.C. 8 1163(2). See Burke v. Anerican Stores
Enpl oyee Ben. Plan, 818 F. Supp. 1131, 1134-36 (N.D.11I. 1993).
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disability as there is no box specifically so designated on that
form Although a box for "sex" discrimnation was provided, it
was not marked as a basis for plaintiff's charge.

In the narrative portion of plaintiff's conplaint he
states that John Derrickson, Vice President of Support Services,
told M. Longo there were too many "white Italian supervisors" at
the Hospital and he woul d not approve of the hiring of any "new
white Italian male supervisors.” Plaintiff testified at his
deposition that M. Longo quoted M. Derrickson to himas saying
"you got enough white male Italians down there" and that he
"didn't want any nore white male Italian supervisors hired in
mat eri al managenent."” Plaintiff states that these coments were
made at the tinme Trudy Mone, an Italian-Anerican femal e, was
hired for a supervisory position in the Mterials Mnagenent
Departnment. There is no conpetent evidence of record as to when
this occurred.*

M. Derrickson was not involved in the investigation of

® There is no

plaintiff or the decision to termnate him
evi dence that Ms. Angel one was aware of any comment by M.
Derrickson regarding Italian-Anericans at the tinme she decided

plaintiff should be termnated. There is no evidence that M.

4. The only indication of when this occurred is a statenent in
defendant's brief that it was April 1993. In any event, the
court's ultimate resolution is the sane whether the all eged
statenment was nmade in April 1993 or at an undeterm nable tine.

5. M. Derrickson has not worked for the Hospital since January
1994.



St ei nberg was aware of the purported comment by M. Derrickson or
that M. Steinberg harbored any bias or concern regarding the
ethnicity of defendant's supervisory staff.

The Notice of Charge of Discrimnation sent to the
Hospital indicates that the bases of discrimnation were national
origin and disability. The EEOC s Di smi ssal and Notice of Rights
formindicates that plaintiff's charge of discrimnation was
di sm ssed because his attorney requested a Notice of Right to
Sue. Plaintiff never filed a conplaint with the Pennsylvani a
Human Ri ghts Conmm ssi on.

A year and a half after his term nation and ni ne nonths
after filing his EECC conplaint, plaintiff obtained statenents
fromsix of the enpl oyees who had endorsed paychecks over to him
These statenents are preprinted and identically worded, except
for the nanme of each enpl oyee which was inserted in a blank space
created for that purpose. The essence of the statenent is that
t hese enpl oyees gave their paychecks to plaintiff to pay him

anounts owed for watches, videos and jewelry he gave themto sel



on consignment.® One of the statements is fromM. Corbin. ’

None of these statenents are under oath. ®

6. The six identical statenents provide as follows:
Dat e:

I , do know Joe Fucci and | worked
with himat Gaduate Hospital, and | don[sic]t know of
any |l oan sharking for profit by Joe Fucci.

The reason for ny check or checks being signed
over to M. Fucci ,[sic]is that Joe would give ne
wat ches, videos, jewelry to sell off the job,[sic]on
consi gnnent, and | would pay him[sic]what | owed him
and he woul d give me change from ny pay check.

Al of the sales and paynents were off the clock
and done on ny personal time and not on G aduate
Hospital prem ses.

7. There is no sworn testinony or avernent of record from M.
Cor bin denying Ms. Angelone's testinony that just prior to the
termnation M. Corbin told her he had borrowed noney for a fee
fromplaintiff.

8. Such unsworn statenents are not evidence and may not be

consi dered as such in deciding a notion for summary judgnent.

See Fed. R Civ. P. 56(e); Adickes v. S.H Kress & Co., 398 U S
144, 158 n. 17 (1970); Small v. Lehman, 98 F.3d 762, 764 n. 5 (3d
Cr. 1996); Duffy v. United States, 1996 W. 472409, *2 (E. D. Pa.
Aug. 19, 1996); Asia N. Am Eastbound Rate Agreenent v. Ansia
Int'l Corp., 884 F. Supp. 5, 6 (D.D.C. 1995); Johnson v.
Resources for Human Dev., 878 F. Supp. 35, 39 n.5 (E D Pa. 1995);
Transcontinental Fertilizer Co. v. Saudi Arabian Fertilizer Mtg.

Co. Ltd., 1995 W 27164, *2 (E.D.Pa. Jan. 23, 1995); lnmates
Washi ngton County Jail v. England, 516 F. Supp. 132, 138
(E.D. Tenn. 1980), aff'd, 659 F.2d 1081 (6th Gr. 1981).
Nevert hel ess, because plaintiff testified that although
he paid no taxes on the inconme from such sales, these enpl oyees
were nerely paying himfor merchandi se they bought or accepted on
consi gnment from himand that he charged no fee to enpl oyees to
whom he | oaned noney, the court will assune for purposes of this
notion that plaintiff was not | oaning noney for a profit.
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V. DI SCUSSI ON

A Exhaustion of Adm nistrative Renedies

Def endant contends that to the extent plaintiff's Title
VIl claimis prem sed on gender or national origin plus gender
di scrimnation, defendant is entitled to judgnent because
plaintiff failed tinely to exhaust his adm nistrative renedies.

A federal court may not adjudicate a Title VIl claim
unless a tinely charge of discrimnation has been filed with the

EEOCC. See 42 U. S.C. 8 2000e-5(e)(1); Trevino-Barton v.

Pittsburgh Nat'l Bank, 919 F.2d 874, 878 (3d G r. 1990); Brennan

v. National Tel. Directory Corp., 881 F. Supp. 986, 993 (E.D. Pa.

1995). This exhaustion requirenent is designed to provide
sufficient notice to the defendant concerning the charges and
obtain voluntary conpliance without resort to litigation.

Nei bauer v. Phil adel phia Coll ege of Pharnmacy & Science, 1992 W

151321, *2 (E.D.Pa. June 19, 1992). The appropriate scope of a
Title VII action is "defined by the scope of the EECC
i nvestigation which can reasonably be expected to grow out of the

charge of discrimnation.”" Ostapowcz v. Johnson Bronze Co., 541

F.2d 394, 398-99 (3d Cr. 1976), cert. denied, 429 U S. 1041

(1979). A Title VIl plaintiff may include in a civil conplaint
clains of discrimnation simlar or reasonably related to those

alleged in the EEOCC charge. See Sandomyv. Travelers Mg. Serv.,

Inc., 752 F. Supp. 1240, 1247 (D.N.J. 1990).
As noted, plaintiff marked off "national origin" and

"other" as the bases of his discrimnation conplaint. He did not
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check off "sex." The Notice of Charge of Discrimnation sent to
def endant by the EEOC |isted national origin and disability, but
not sex, as the bases for plaintiff's charge of discrimnation.
It thus appears that the EEOC did not perceive plaintiff's claim
to include gender discrimnation and that defendant was not put

on notice of such a claim See MIller-Turner v. Ml on Bank

N. A, 1995 U S. Dist. LEXIS 6616, *11-13 (E. D. Pa. May 15, 1995)
(sunmary judgnent granted on plaintiff's clains of gender and
national origin discrimnation for failure to exhaust where EECC
charge nentioned only race discrimnation); Neibauer, 1992 W
151321 at *2 (clains of discrimnation based on religion and
national origin dismssed for failure to exhaust where EECC
charges were based on age and sex discrimnation).

As noted, plaintiff alleges in his court conplaint that
he was discrim nated agai nst because of his "ltalian ancestry
and/or his male gender." To the extent plaintiff alleges "or"
his gender, the court agrees that he has failed to exhaust his
adm ni strative renedies. There is nothing in the EEOCC conpl ai nt
or Notice of Charge which fairly suggests to an enpl oyer that
plaintiff clains to have been term nated because he is a man.

One woul d not reasonably expect the scope of the EECC
i nvestigation to enconpass gender discrimnation.

To the extent that plaintiff alleges "and" his gender,
however, the court reaches a contrary conclusion. Fromthe
recitation in plaintiff's EEOCC conpl aint of an all eged conment

regardi ng the nunber of "white Italian nmale supervisors" one
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coul d reasonably expect the scope of any ensuing investigation to
enconpass the possibility of national origin plus gender
discrimnation.® Such form of discrimnation is enconpassed by
and certainly reasonably related to the all egations of
discrimnation in plaintiff's EEOC charge.

B. Plaintiff's Federal d ains

The McDonnel Dougl as/Burdi ne anal ytic framework for

Title VII clains applies to plaintiff's ADA and ERI SA

discrimnation clains as well. See St. Mary's Honor Center v.

Hicks, 509 U.S. 502, 506 (1993) (Title VI1); Newran v. GHS

Osteopathic, Inc., Parkview Hosp., 60 F.3d 153, 156-57 (3d Gr.

1995) (applying Title VII and ADEA anal ysis to ADA pretext case);
Doe v. Kohn Nast & Gaf, P.C , 862 F. Supp. 1310, 1318 & n.5

(E.D.Pa. 1994) (applying Title VIl analysis to ADA clainm;
Gavalik v. Continental Can Co., 812 F.2d 834, 852 (3d Cr.)

(applying Title VIl analysis to ERISA clainm), cert. denied, 484

U S. 979 (1987).
Plaintiff has the initial burden of establishing a

prima facie case of enploynent discrimnation. Fuentes v.

Perskie, 32 F.3d 759, 763 (3d Gr. 1994). Once plaintiff does
so, the burden shifts to the defendant to articulate a legitinmate
nondi scrimnatory reason for the adverse enpl oynent deci sion.

H cks, 509 U S. at 507, Fuentes, 32 F.3d at 763. The plaintiff

9. ATitle VII claimmay be prem sed on alleged discrimnmnation
based on a conbination of inperm ssible factors. See Lamv.

Uni versity of Hawaii, 40 F.3d 1551, 1562 (9th Cr. 1994); Arnett
V. Aspin, 846 F. Supp. 1234, 1241 (E.D.Pa. 1994).
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may then discredit the enployer's articulated reason and show
that it was pretextual fromwhich a factfinder may infer that the
real reason was discrimnatory or otherw se present evidence from
whi ch one reasonably could find that unlawful discrimnation was
nore likely than not a determ native cause of the adverse

enpl oynent action. Hicks, 509 U S. at 511 & n.4; Fuentes, 32
F.3d at 763-64. To discredit a legitimte reason proffered by
the enployer, a plaintiff nust present evidence denonstrating
such weaknesses, inplausibilities, inconsistencies,

contradi ctions or incoherence in that reason that one reasonably
could conclude it is incredible and unworthy of belief. Fuent es,

32 F.3d at 364-65; Ezold v. WIf, Block, Schorr & Solis-Cohen,

983 F.2d 509, 531 (3d Cr. 1992), cert. denied, 510 U S. 826

(1993). The ultimate burden of proving that a defendant engaged
inintentional discrimnation against the plaintiff renmains at
all times on the plaintiff. H.cks, 509 U S at 507, 511
Gaval ik, 812 F.2d at 852.

For purposes of this notion, defendant does not contest

that plaintiff can establish a prim facie case of enpl oynent

discrimnation under Title VII, the ADA and ERI SA. Rat her,

def endant focuses its argunent on a failure by plaintiff to

di scredit defendant's stated reason for termnating himor

ot herwi se to show that his national origin, gender, diabetes or
his right or that of his wfe to receive health plan benefits was
nore likely than not a determ native factor in his termnation

Accordingly, the court will simlarly focus its analysis.
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Plaintiff correctly argues that the seem ngly daunting
facts that the decision to term nate himwas nade by an Italian-
Anmerican and that he was replaced by an Italian-Anmerican man do
not preclude his Title VII claim Neither, however, do these
facts sustain his claim To sustain his claimplaintiff relies
essentially on three argunents.

Plaintiff's primary argunent is that he was not in fact
| oani ng noney to subordinates for a fee. This is not sufficient
to show pretext. An enployer may term nate an enpl oyee fairly or
unfairly and for any reason or no reason at all w thout incurring
Title VIl liability unless the decision was notivated by
i nvi di ous discrimnation.

It is the enployer's belief that plaintiff was engaged

in inappropriate |loan practices that is inportant. See Fuentes,

32 F.3d at 765 ("To discredit the enployer's proffered reason,
the plaintiff cannot sinply show that the enployer's decision was
wrong or m staken, since the factual dispute at issue is whether
the discrimnatory ani nus notivated the enployer, not whether the
enpl oyer is 'wse, shrewd, prudent or conpetent.'"); Billet v.

CIGNA Corp., 940 F.2d 812, 825 (3d Cir. 1991) ("what matters is

t he perception of the decision maker"); Billups v. Methodi st

Hosp. of Chicago, 922 F.2d 1300, 1304 (7th Gir. 1991) (inquiry

regardi ng genui neness of enployer's nondi scrimnatory reason for
termnating plaintiff "is limted to whether the enployer's

belief was honestly held"); Holder v. Gty of Raleigh, 867 F.2d

823, 829 (4th Cir. 1989) ("A reason honestly described but poorly
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founded is not a pretext") (citation and internal quotations

omtted); H cks v. Arthur, 878 F. Supp. 737, 739 (E.D.Pa.) (that

a decisionis ill-informed or ill-considered does not make it

pretextual), aff'd, 72 F.3d 122 (3d Cir. 1995); Doyle v. Sentry

Ins., 877 F. Supp. 1002, 1009 n.5 (E.D.Va. 1995) (it is the

perception of the decisionnmaker that is relevant); Oisakwe v.

Marriott Retirenment Communities, Inc., 871 F. Supp. 296, 299
(S.D. Tex. 1994) (enployer who wongly believes there is
legitimate reason to term nate enpl oyee does not discrimnate
when he acts on that belief).

Plaintiff further argues that pretext nmay be found from
the fact that Ms. Angelone did not decide to term nate M.
Hulett. Plaintiff was a supervisor accused of making
i nappropriate | oans to subordinates. M. Hulett was a mailroom
clerk. M. Angelone had statenents fromtwo enpl oyees that they
had borrowed noney for a fee fromplaintiff. She had the
statenent of a third subordinate that other enployees gave him
noney for delivery to plaintiff or endorsed their paychecks over
to him and that the subordinate had been told by plaintiff to
schedul e overtine for sonme of these enployees. M. Angel one saw
si xt een paychecks in amounts totaling just short of $10, 000 which
had been endorsed over to plaintiff by subordinates. She found
no paychecks endorsed over to M. Hulett. She received no
statenment from an enpl oyee that he had actually borrowed noney
fromM. Hulett. One cannot reasonably find on this record that

Ms. Angelone's failure to termnate M. Hulett shows pretext.
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Plaintiff also points to his testinony regarding M.
Longo' s statenent about M. Derrickson's comment concerning the
nunber of "white Italian mal e supervisors." '

Def endant contends that this evidence is doubl e hearsay
and not conpetent. Plaintiff contends that the statenent is
adm ssi bl e pursuant to Fed. R Evid. 801(d)(2)(A) & (E). It is
not. Rule 801(d)(2)(A) applies to a "party's own statenent in
either an individual or representative capacity.”" Neither M.
Derrickson nor M. Longo are parties to this action. Rule
801(d)(2)(E) does not apply as one cannot find on the record
presented that M. Derrickson's all eged statenent was nmade in

furtherance of any conspiracy including himand M. Longo to

termnate plaintiff.

10. Defendant submits the testinony of Ms. Angel one that M.
Longo told her such statenment was not nmade. This testinony,
however, is hearsay and not conpetent evidence. There is no
affidavit or testinmony of record from M. Longo maki ng such a
denial. Moreover, even if there were, the court nust accept as
true plaintiff's avernments about the statenent.

11. Defendant argues wth considerable force the inplausibility
of M. Derrickson making a conment intended to denigrate or
convey bias against Italian-Anerican nales to an Itali an-
American mal e coll eague. Defendant argues that in the context in
whi ch the statenent was all egedly made, any such statenent nust
| ogically be taken as an expression of concern about
"discrimnation in favor of applicants of Italian ancestry.”
Plaintiff acknow edges that a di sappointed bl ack nmal e appli cant
for a supervisory position which was given to an Italian-Anerican
mal e conpl ai ned about an Italian ol d-boy network in the Materials
Departnment. The court, however, nmay not weigh the evidence and
cannot conclude that the only reasonable interpretation of any
such statement is one that is ethnically benign. Mreover,
except for renediation, an enployer may not justify
di scrimnation against an Italian-Anmerican solely by a desire to
ensure greater diversity. See Taxman v. Board of Ed. of Twp. of
(continued...)
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If the alleged Derrickson statenent is adm ssible
agai nst the defendant Hospital, it is by virtue of Rule
801(d)(2)(D). There is, however, no evidence that M. Derrickson
was expressing his understandi ng of defendant's hiring or firing
criteria or was authorized by defendant to establish such
criteria. There is no evidence that defendant acted through M.
Derrickson in any material way regarding the decision to
termnate plaintiff or that M. Derrickson was speaking on a

matter within the scope of his authority. See H Il v. Spiegel,

Inc., 708 F.2d 233, 237 (6th Gr. 1983) (absent evidence they
were involved in decision to discharge plaintiff or spoke on
matter wthin scope of their authority, discrimnatory statenents
of three managers made to plaintiff's witness not adm ssible as

vi carious adm ssions by defendant under Rule 801(d)(2)(D)); Selby
v. Pepsico, Inc., 784 F. Supp. 750, 757 (N.D.Cal. 1991) (burden

on proponent to denpbnstrate statenent of agent concerned matter
W thin scope of authority to secure adm ssion under Rule
801(d) (2)(D)).

Even assum ng the adm ssibility of the purported
Derrickson comment and accepting as evidence a statenent in a
brief as to when it was nade, it does not show that defendant was
notivated by a discrimnatory aninmus in termnating plaintiff.
The comment was purportedly made five nonths prior to plaintiff's

term nation and before the allegations against plaintiff were

11. (...continued)
Pi scataway, 91 F.3d 1547, 1560-64 (3d G r. 1996) (en banc).
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even made and investigated. There is no evidence that M.
Angel one was aware of any such comment by M. Derrickson. M.
Angel one' s avernent that M. Derrickson "had no invol venent
what soever in the investigation or the decision to termnate

[plaintiff's] enploynent” is uncontroverted. See Gonez v.

Al | egheny Health Serv., Inc., 71 F.3d 1079, 1085 (3d G r. 1995)

(discrimnatory statenments by non-decisi onmaker insufficient to

support inference of discrimnation by enployer), cert. denied,

116 S. Ct. 2524 (1996); Arnbruster v. Unisys Corp., 32 F.3d 768,

779 (3d Cr. 1994) (discrimnatory statenment by non-deci sionmaker
"several nonths" before challenged transfers began insufficient);

Arnbruster v. Unisys Corp., 914 F. Supp. 1153, 1156-57 (E.D. Pa.

1996) (discrimnatory statenment nust be connected to notive of
deci si onnmeker); Selby, 784 F. Supp. at 757 (plaintiff failed to
establ i sh connection between discrimnatory statenment of
defendant's Seni or Vice President for Human Resources and

decision to termnate plaintiff); WIllians v. United Parce

Serv., Inc., 1994 W. 517244, *6 (N.D.1lIl. Sept. 20, 1994)
(racially derogatory comment regarding plaintiff by supervisors
who investigated allegations against himinsufficient to show
enpl oyer discrimnated absent evidence it actually relied on
raci al stereotypes in making term nation decision), aff'd, 51
F.3d 276 (7th G r. 1995).

Accepting plaintiff's testinony as true, there is
evi dence that M. Longo was aware of the Derrickson statenent.

Ms. Angel one avers, however, that she conducted the investigation
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and made the decision that plaintiff should be termnated. The
evi dence shows only that Ms. Angel one apprised M. Longo of her
deci sion and he concurred. The evidence does not show that M.
Longo affected or could have reversed Ms. Angel one's deci sion.

The issue is not whether Ms. Angel one conducted an
i nvestigation worthy of the FBI or reached a correct concl usion.
Fromthe information she had, Ms. Angel one quite reasonably could
have concluded that plaintiff had engaged in inappropriate |oan
transactions with subordinates. Plaintiff has not denonstrated
the type of weaknesses, inplausibilities, inconsistencies or
ot her deficiencies necessary to show that she did not really
reach or act upon that conclusion.

A verdict may not be based upon surm se, supposition or
specul ati on. One cannot reasonably conclude fromthe conpetent
evi dence of record that the stated reason for plaintiff's
di scharge was pretextual or that plaintiff's Italian ancestry
alone or in conmbination with his gender was a notivating or
determ native factor in the decision to termnate him
Accordingly, sunmary judgnent will be granted on plaintiff's
Title VII claim

Plaintiff argues that a verdict in his favor on the ADA
and ERI SA clainms could be sustained from evidence that he was
term nated about a nonth after returning froma nedical |eave of
absence and after notifying Hospital enployees that his wife was

a candi date for new nedication costing $1, 000 per nonth.

20



Def endant's plan had been payi ng approxi mately $9, 000
in nonthly benefits for plaintiff's wfe's treatnment and thus,
with the 10% copaynent, the new nedication would result only in a
10% i ncrease. More inportantly, there is no evidence that anyone
with whom plaintiff discussed the availability of new nedication
for his wife ever related those di scussions to Ms. Angel one
before the term nati on deci sion was made. |ndeed, the
uncontroverted evidence is to the contrary. At the tine
plaintiff told Ms. Angel one about the new treatnment, she had
al ready decided to termnate plaintiff and had so advised him

Timng alone is not sufficient to prove a

discrimnatory notive. See Delli Santi v. CNA Ins. Conpanies, 88

F.3d 192, 199 n.10 (3d Cr. 1996). When, at the behest of M.
Longo and with the approval of M. Angel one, defendant pronoted
plaintiff barely a year before his termnation, his condition and

his wife's were known. See Proud v. Stone, 945 F.2d 796, 797

(4th Cr. 1991) (that sane individual term nates enpl oynent
within relatively short tinme span after hiring creates "strong
i nference" that "discrimnation was not a determning factor for

t he adverse action taken by the enployer"); Caussade v. Brown,

924 F. Supp. 693, 703 (D.Md. 1996) (sane after recommendi ng a
pronotion), aff'd, 107 F.3d 865 (4th Gr. 1997).

One sinply cannot find fromthe conpetent evidence of
record that the stated reason for plaintiff's term nation was
unworthy of belief or that plaintiff was nore likely than not

term nat ed because of his diabetes or his or his wife's
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eligibility for benefits under defendant's enployee health plan
Accordingly, sunmary judgnent will be granted on plaintiff's ADA
and ERI SA cl ai ns.

C. Plaintiff's State C ai ns

Def endant notes with sonme force various deficiencies in
at least sone of plaintiff's supplenental clains.

It appears that plaintiff's failure to file an
adm ni strative conplaint with the Pennsylvania Human R ghts
Commi ssion ("PHRC') within 180 days of the l|ast alleged
discrimnatory act would preclude a PHRA claim See 43 P.S. §

959; Flagg v. Control Data, 806 F. Supp. 1218, 1221 (E.D. Pa.

1992), aff'd, 998 F.2d 1002 (1993), cert. denied, 510 U S. 1052

(1994); Price v. Philadelphia Elec. Co., 790 F. Supp. 97, 98

(E.D.Pa. 1992); day v. Advanced Conputer Applications, 559 A 2d

917, 919-20 (Pa. 1989).
It appears that plaintiff's wongful discharge claim

may be preenpted by PHRA and ERISA. See day v. Advanced

Conput er Applications, 559 A 2d 917, 918 (Pa. 1989) (PHRA);

| ngersol | -Rand Co. v. Mcd endon, 498 U S. 133, 140 (1990)

(ERI SA) .

Def endant correctly notes that plaintiff's burden to
rebut the at-will enploynent presunption necessary to sustain his
breach of contract claimis considerable. Defendant's
progressive discipline policy purports to codify disciplinary
practices and procedures "for all enployees.” On the other hand,

"enpl oyee" is defined at the end of the policy statenent to
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excl ude managenent or supervisory personnel. Thus, a strong
argunent can be nade that a reasonable person in plaintiff's
position would not interpret this policy as applying to him
Further, the policy states that "serious m sconduct” may result
in imrediate term nation. Defendant reasonably m ght have, but
not necessarily, concluded that plaintiff engaged in "serious"”
m sconduct .

Def endant contends that Pennsylvania | aw does not
recogni ze a claimfor breach of a duty of good faith and fair

dealing arising fromthe termnation of an at-will enploynent

relationship. See Geen v. Bryant, 887 F. Supp. 798 (E. D. Pa.
1995); Whalen v. Careercom Corp., 711 F. Supp. 198 (M D. Pa.

1989); Engstromv. John Nuveen & Co., 668 F. Supp. 953 (E. D. Pa.

1987). Courts, however, have concluded that at-w ||l enploynent
contracts contain an inplied covenant of good faith and fair

deal i ng under Pennsylvania |law. See EEOC v. Chestnut Hi |l Hosp.,

874 F. Supp. 92, 96 (E.D. Pa. 1995); Soners v. Soners, 613 A 2d

1211, 1213 (Pa. Super. 1992). The clains in those cases, however,
did not arise froma termnation of the at-will enployee. The
Court in Geen concluded that the general principle articul ated

in Chestnut Hll and Soners does not apply in term nation cases

because "there is no bad faith when an enpl oyer discharges an at-
wi |l enployee for good reason, bad reason, or no reason at all,
as long as no statute or public policy is inplicated.” Geen,
887 F. Supp. at 803. Plaintiff, however, has asserted statutory

and public policy violations. On the other hand, the public

23



policy exception applies only where there is no avail abl e

statutory neans of vindicating the policy in question. See Wl k

v. Saks Fifth Ave., Inc., 728 F.2d 221, 222 (3d Cr. 1984)

(wrongful discharge and breach of contract clains); Bruffett v.

Warner Comm, Inc., 692 F.2d 910, 912, 920 (3d G r. 1982) (breach

of contract and breach of covenant of good faith and fair dealing

claims); Kinnally, 748 F. Supp. at 1146 (wongful discharge
claim. It does appear that statutory renedies are provided to

vindi cate the type of violations alleged by plaintiff.

Plaintiff's claimfor intentional infliction of
enotional distress may be barred by the exclusivity provision of
t he Pennsyl vani a Worknen's Conpensation Act, 77 P.S. 8 1 et seq.
("WCA"). See 77 P.S. 8§ 481(a); Poyser v. Newman & Co., Inc., 522

A. 2d 548, 551 (Pa. 1987) (no intentional tort exception to the

exclusivity clause of the WCA); Dugan v. Bell Tel. of Penn., 876

F. Supp. 713, 723-24 (WD.Pa. 1994); Doe v. WIliam Shapiro,

Esq., P.C., 852 F. Supp. 1246, 1254 (E.D.Pa. 1994); Glnore v.

Manpower, Inc., 789 F. Supp. 197, 198-99 (WD. Pa. 1992); MMhon

V. lnpact Systens, Inc., 1992 W. 95920, *2 (E.D.Pa. April 15,

1992); Sibley v. Faulkner Pontiac-GVC, Inc., 1990 W. 116226, *7

(E.D.Pa. Aug. 7, 1990). Defendant also correctly notes that
conduct in the enploynent context will rarely rise to the |eve
of outrageousness necessary to support an intentional infliction

of enotional distress claim See Cox v. Keystone Carbon Co., 861

F.2d 390, 395 (3d Gir. 1988), cert. denied, 498 U S. 811 (1990);
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Stouch v. Brothers of Order, 836 F. Supp. 1134, 1145-46 (E.D. Pa.

1993) .

Plaintiff's claimfor negligent infliction of enotional
di stress may be barred by the WCA. See Dugan, 876 F. Supp. at
723-24. Al'so, it does not appear that plaintiff, who clearly did
not wi tness an accident injuring a close relative, suffered
distress as a result of a breach by defendant of a distinct pre-
exi sting duty of care or sustained any physical injury. See

G een, 887 F. Supp. at 801-02; Arnstrong v. Paoli Mem| Hosp.,

633 A 2d 605, 609 (Pa.Super. 1993), appeal denied, 649 A 2d 666

(Pa. 1994).
Where all federal clains are disposed of before trial,
however, any supplenental state law clains are ordinarily

di sm ssed. See Borough of W Mfflin v. Lancaster, 45 F.3d 780,

788 (3d Cir. 1995); Lovell Mqg. v. Export-Inport Bank of the

US., 843 F.2d 725, 734 (3d Cr. 1988); Downey v. United Food &

Commercial Wrkers Union, 946 F. Supp. 1141, 1159 (D.N. J. 1996);

Litz v. Gty of Allentown, 896 F. Supp. 1401, 1414 (E.D. Pa.

1995); Cooper v. Gty of Chester, 810 F. Supp. 618, 625 (E.D. Pa.

1992); Heller v. CACL Fed. Credit Union, 775 F. Supp. 839, 843

(E.D.Pa. 1991). The nerits of at |east sone of plaintiff's state
clainms are arguable and their resolution may require a nore
intricate analysis and application of state |aw involving the
dedi cation of further court resources. Accordingly, the court
Wil dismss plaintiff's state law clainms wthout prejudice to

reassert those clains which, upon reflection, he may deemit
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appropriate to pursue in the state courts. See 28 U S.C. 8§
1367(d).
V. CONCLUSI ON

Plaintiff has not presented evidence from which one
reasonably could find incredible and unworthy of belief
defendant's stated reason for his termnation that after
conducting an investigation into allegations plaintiff |oaned
noney to subordinates for a fee, Ms. Angel one concl uded, however,
correctly or incorrectly, that the charge was true. Plaintiff
has not otherw se presented conpetent evidence sufficient to
sustain a finding that his Italian ancestry, his ancestry plus
gender, his diabetes, or his or his wife's eligibility for
enpl oyee health benefit plan paynents played an actual and
determ native role in his term nation.

Accordingly, judgnment will be entered for defendant on

plaintiff's federal clains. The John Doe clains wll be

di sm ssed, and plaintiff's supplenental state law clains will be
di sm ssed without prejudice. An appropriate order wll be
ent er ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH FUCCI : ClVIL ACTI ON
V.
GRADUATE HGOSPI TAL and :
JOHN DCE CORPORATI ON : NO 95-5799
ORDER

AND NOW this day of June, 1997, upon
consi deration of defendant's Mtion for Sunmary Judgnent and
plaintiff's response thereto, consistent with the acconpanying
menorandum | T IS HEREBY ORDERED that said Mtion is GRANTED and
JUDGMVENT i s ENTERED in the above action for defendant and agai nst
plaintiff on his federal clains, plaintiff's state | aw cl ai ns
agai nst defendant are DI SM SSED wi t hout prejudice pursuant to 28
US C 8 1367(c)(3) and all of plaintiff's clainms agai nst
def endant "John Doe Corporation" are DI SM SSED; and, accordingly

t he above action is cl osed.

BY THE COURT:

JAY C. WALDMVAN, J.



