IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE K. TRAMVELL, I11 : CGVIL ACTI ON
VS.

ASTON CONSTRUCTI ON COVPANY : NO. 95-5300

ORDER AND MEMORANDUM

AND NOW to wt, this 30th day of My, 1997, upon
consideration of the Mdtion of Defendant, Aston Construction
Conpany, to Dism ss Plaintiff's Amended Conpl ai nt (Docunent No. 37,
filed February 14, 1997),' IT IS ORDERED that the Mtion of
Def endant to Dismss Plaintiff's Arended Conpl aint is GRANTED and
Plaintiff's Amended Conpl ai nt (Docunent No. 35, filed January 17,
1997) is DI SM SSED W TH PREJUDI CE.

Def endant's Mdtion is granted for the foll ow ng reasons:

1. Plaintiff initiated this lawsuit against his forner
enpl oyer, Aston Construction Conpany, on August 22, 1995.
Plaintiff asserted in that original Conplaint that defendant's
conduct violated Title VII of the Cvil Rights Act of 1964, 42

US C 8§ 2000e et seaq. After a conference on the record on

'By Order dated February 19, 1997 the Court granted
plaintiff until March 19, 1997 to file a response to Defendant's
Motion; however, plaintiff did not respond. The Court also notes
that by a separate order dated February 19, 1997 the Court denied
Plaintiff's Request for Appointnent of Counsel because four
attorneys had reviewed the file and declined to accept the
representati on.



Decenber 18, 1996, the Court dismssed plaintiff's original
Conpl aint for lack of subject matter jurisdiction on the ground
t hat defendant did not enploy (15) or nore enpl oyees as defined in
42 U.S.C. § 2000e(b). See Order of Decenber 18, 1996. The
di sm ssal of the Conplaint was without prejudice to plaintiff's
right tofile an anended conpl ai nt in which he was granted | eave to
set forth clainms under the Pennsylvania Human Relations Act
("PHRA"), 43 P.S. 8 955 et seq., and clainms for slander,
def amati on, and assault, and any other |egally cognizabl e cl ai ns,
subject to the right of the defendant to raise any appropriate
defenses. See Order of Decenber 18, 1996. On January 17, 1997
plaintiff filed an Anended Conplaint. ?

2. Anotion to dismss under Federal Rule of Cvil Procedure
12(b) (6) "tests the sufficiency of the allegations containedinthe

conmplaint." Kost v. Kozakiewcz, 1 F.3d 176, 183 (3d Gr. 1993).

I n eval uati ng such a notion, the Court nust accept the truth of a

plaintiff's allegations. Scheuer v. Rhodes, 416 U. S. 232, 236

(1974). "[T]he conplaint should not be dismssed for failure to
state a clai munless it appears beyond doubt that the plaintiff can

prove no set of facts in support of his claimwhich would entitle

’The January 17, 1997 filing contai ned a document capti oned
"Conmplaint” to which was appended a docunent captioned as a
Motion to Amend and/or Mdify Case Nunber 95-3500. The forner
presented factual background in a section entitled "Prelimnary
Statenent” and the later contained a list of clains. Because the
Court had already granted plaintiff |eave to file an anended
conpliant by Order dated February 19, 1997, the Court denied as
nmoot Plaintiff's Mdtion to Arend and/or Mdify Case Nunmber 95-
3500. The Court treats that Mtion and the docunent to which it
was appended as Plaintiff's Amended Conpl ai nt.
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himto relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957). The

Court shoul d not ask whether the plaintiff will ultimately prevail,
but rather whether the plaintiff can prove any set of facts that

will entitle her to relief. Hi shon v. King & Spalding, 467 U S.

69, 73 (1984). Finally, the Court notes that it will liberally

construe a pro se plaintiff's conplaint. See Haines v. Kerner, 404

U.S. 519, 520 (1972).

3. The second and third nunbered paragraphs of Plaintiff's
Anended Conpl ai nt ® appear to assert that defendant has viol ated t he
Thi rteenth Arendnent. However, by Order dated October 21, 1996, in
whi ch the Court denied Plaintiff's Motion to Arend [his original]
Conpl ai nt, the Court concluded that there exists no private cause
of action under the Thirteenth Anendnent for enploynent

discrimnation. See Matthews v. Freednan, 128 F. R D. 194, 202 n.?2

(E.D. Pa. 1989), aff'd, 919 F.2d 135 (3d Gir. 1990).* Sinilarly,

plaintiff's clainms inthe sixth, tenth and fourteenth paragraphs of

*The first numbered paragraph of Plaintiff's Anended
Conpl ai nt i nvokes the Court's diversity jurisdiction.

“The third nunbered paragraph also refers to any "Federal,
Cvil, (Remedial), Action, Arising; under the Constitution of the
United States.” To the extent that this reference invokes the
Fourteenth Anmendnent or 42 U.S.C. 8§ 1983, the Court has al ready
determ ned that such authorities are inapplicable because
defendant is not a state actor. See Orders of October 21, 1996.
Simlarly, to the extent that plaintiff may be relying upon 42
U S C 8§ 1985 or 18 U S.C. 88 241 or 242, the Court has
previously concluded that 42 U.S.C. 8 1985 is inapplicable
because plaintiff has not alleged a conspiracy between two people
as required by that section and that 18 U S. C. 88 241 & 242 do
not afford plaintiff a private right of action. 1d. And, to the
extent that plaintiff's claimis based upon 42 U . S.C. 8§ 2000e et
seq., the Court has already decided that it does not have
jurisdiction over such a claim See Order of Decenber 18, 1996.



hi s Arended Conpl aint in which he states that defendant infringed
his "Inalienable Guaranteed Federally Constitutional & G vil
Rights,” intruded on his civil rights, and intruded upon his
"I nal i enabl e Constitutional Ri ghts,"” respectively, nust also fail:
to the extent the Court has not already addressed and rejected the
possi bl e statutory bases for these clains, the Court concl udes t hat
plaintiff has failed to state a claimupon which relief can be
gr ant ed.

4. The fourth and fifth nunbered paragraphs i nvoke 18 U. S. C.
88 1343 (Wre Fraud Act) and 1514(c)(1) (civil action to restrain
harassnment of a victim or wtness). However, neither statute

provides for a private cause of action. See Napper v. Anderson,

Henl ey, Shields, Bradford & Pritchard, 500 F.2d 634, 638 (5th Gr.

1974), cert. denied, 423 U S. 837 (1975) (8 1343); Krupnick v.

Uni on National Bank, 470 F. Supp. 1037, 1038 (WD. Pa. 1979) (8

1343); Boisjoly v. Mrton Thiokol, 706 F. Supp. 795, 807 (D. Utah

1988) (8 1514). Moreover, the Anended Conplaint fails to state any
facts which coul d conceivably constitute wire fraud or harassnent
of a victimor wtness.

5. Plaintiff's clainms inthe seventh and ei ght h paragraphs of
hi s Arended Conpl aint, for defamation and sl ander, respectively,
are di sm ssed because they are barred by Pennsylvania' s one-year
statute of limtations. See 42 Pa. Con. Stat. Ann. 85523(1).
According to plaintiff's original Conplaint, he was "forced to
constructively discharge [hin]self on June 10, 1994." Al though the

Amended Conplaint relates back to the filing of the original
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Conplaint, the filing of the original Conplaint on August 22, 1995
was not tinmely with respect to the clainms for defanmation and
sl ander because the statute of limtations had al ready expired on
June 10, 1995.

6. In the ninth nunbered paragraph of his Amended Conpl ai nt
plaintiff asserts that a claimfor "Assault (Verbal Degrading) with
Mal i ce."” However, Pennsylvania | aw does not recogni ze a cause of

action for verbal assault. See Pino v. Weth-Ayerst/AHPC, No. 95-

3180, 1995 W 708551, *4 (E.D. Pa. Nov. 29, 1995). Furthernore,
words, wthout sone affirmative action, cannot anount to an
assault, and plaintiff has made no allegation of any affirmative
action by defendant sufficient to constitute an assault. |d. at
*5.

7. In the eleventh, twelfth and thirteenth nunbered
paragraphs of his Anmended Conplaint, plaintiff asserts that
defendant commtted "WIIful deliberate, preneditated, persona
Torts" and subjected himto "Mental Cruelty with malice,"” and
"Disparate Treatnment with malice," respectively. These paragraphs
of the Amended Conpl aint do not state any recogni zabl e cl ai m upon
which relief can be granted.

The Court notes that by its Oder of Decenber 18, 1996, it
granted plaintiff |eave to file an anmended conplaint in which he

could plead, inter alia, a claimunder the PHRA, subject to any

appropri ate defenses. However, to the extent that paragraphs
el even, twelve and thirteen of the Arended Conpl ai nt may be seeki ng

redress under the PHRA, such an attenpt is tine-barred under the
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facts set forth in the Arended Conplaint. Under 43 Pa.C. S. A 8
959(h) a conplainant nust file his admnistrative conplaint with
t he Pennsyl vania Human Rel ati ons Conm ssion ("PHRC') within 180
days of the date of the alleged discrimnatory act.

Because plaintiff stated in his Arended Conpl ai nt that he was
"forced to constructively discharge [himself on June 10, 1994,"
any acts of discrimnation upon which plaintiff's claimis based
ceased on June 10, 1994, plaintiff's last day of enploynment.®
However, it was not until March 2, 1995 that plaintiff filed a
charge of discrimnation wth the Equal Enploynment Qpportunity
Conmi ssion ("EECC') in which he directed that the charge be cross-
filed with the PHRC pursuant to the worksharing agreenent between
the two agencies. This filing is well past early Decenber 1994,
when the 180-day period for filing a claimw th the PHRC expired.
Thus, because the adm nistrative conplaint was not tinely fil ed,
even had plaintiff asserted a claimunder the PHRA, this Court

woul d be without jurisdiction over such an action. See Rudas v.

Nati onwi de Mutual | nsurance Co., No. 96-5987, 1997 W. 11302, *2

(E.D. Pa. Jan. 10, 1997) (citing Vincent v. Fuller, 616 A 2d 969,

°Plaintiff has not alleged any facts that could amount to a
continuing violation, which, in effect, would extend the tinme for
filing. See Rudas v. Nationw de Miutual Insurance Co., No. 96-
5987, 1997 W. 11302, *3-*4 (E.D. Pa. Jan. 10, 1997).
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974 (Pa. 1992)); Parsons v. City of Philadelphia Coordinating

Ofice of Drug and Al cohol Abuse Prograns, 833 F. Supp. 1108, 1114

(E.D. Pa. 1993).°

BY THE COURT:

JAN E. DUBA S, J.

6Although 43 P.S. 8 962(e) provides for equitable tolling,
none of the situations in which equitable tolling may arise is
applicabl e here. See Shaver v. Corry Hiebert Corp., 936 F. Supp.
313, 316 (WD. Pa. 1996) (explaining that the 180-day period for
filing an adm nistrative charge with the PHRC may be equitably
tolled if the plaintiff has been m sl ead by defendant, has been
prevented fromasserting his rights in sone extraordlnary way, or
has tinely asserted his rights, but in the wong forum (citations
omtted)).




