IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL W LLIAVB a/ k/a : CIVIL ACTI ON
M CHAEL NtPHERSON, :
Plaintiff,
V.
JERRY BRI CKER ET AL.,
Def endant s. . No. 96-1532

Menor andum

VanArt sdal en, S.J.

Plaintiff, Mchael WIlians, a state prisoner currently
incarcerated at the State Correctional Institution at Gaterford
(SE@ Gaterford), brought this civil rights action, under 42
U S C Section 1983, alleging that defendants acted with
deliberate indifference to his nedical needs. Plaintiff’s
amended conpl ai nt asserts clains agai nst Norman Barry Stenpler,
D.O, Dennis L. Myer, MD., Arnold Schwartz, D.O, as well as an
unnaned doctor.® Defendants, Dr. Myer and Dr. Schwartz, have
filed a Motion for Summary Judgnent, pursuant to Federal Rule of
G vil Procedure 56(c). In his response, plaintiff has filed a

cross-notion for sunmary judgnent against Drs. Myer and

Y Plaintiff’s original conplaint stated a cl ai m agai nst
Jerry Bricker, the maintenance supervisor at SCI Gaterford. |
di sm ssed the claimas frivolous by an order entered February 29,
1997. Summary judgnment was entered in favor of Dr. Stenpler by
menor andum and order entered August 26, 1997. Plaintiff’s
original conplaint did not nanme Drs. Myyer or Schwartz as
defendants. In Septenber of 1996, after receiving |eave of
court, plaintiff filed an anmended conpl aint nam ng Dr. Myer and
Dr. Schwartz as defendants.



Schwartz. For the reasons set forth below the defendants’
notion wll be granted and plaintiff’s notion will be deni ed.

. INTRODUCTI ON

Plaintiff’s clains arise frominjuries he sustained when he
slipped and fell down a flight of stairs at SG@ Gaterford in
March of 1994. Plaintiff alleges that as a result of the fall,
he injured his left hip, left thigh, and | ower back. Plaintiff
asserts that although he conplained of his injuries to
def endants, defendants acted with deliberate indifference to his
nmedi cal needs.

Dr. Myyer and Dr. Schwartz are independent contractors
associated with Correctional Physician Services, Inc., the health
care provider for S Gaterford. Followng his fall, plaintiff
began to be treated by Drs. Myer and Schwartz along with several
ot her doctors associated with Correctional Physicians. For a
period of approximately eight nonths after plaintiff’s fall in
March of 1994, Drs. Myer and Schwartz, along wth several other
physicians at SG@ Gaterford, prescribed a series of treatnents
to plaintiff including nedications. During this tinme period,
plaintiff’s nmedical records indicate that he was seen by nedi cal
personnel on approxi mately twenty two (22) occasions. Wen
plaintiff’s conplaints of pain continued, Dr. Myer referred him
to an orthopedist, Dr. Stenpler, in Novenber of 1994.

During his first visit to Dr. Stenpler in Novenber of 1994,
Dr. Stenpler exam ned x-rays of plaintiff’s hip and discovered

tissue swelling. After this initial evaluation, Dr. Stenpler
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continued to treat plaintiff on several nore occasions. As
plaintiff’s conplaints of pain persisted, Dr. Stenpler prescribed
a series of treatnents including heat treatnents and injections
of anti-inflammuatory nedication. From Novenber 1994 until
Sept enber 1995, plaintiff was also treated by ot her physicians on
as many as twenty (20) or nore occasions, including approximtely
six (6) visits to Dr. Schwartz and five (5) visits to Dr. Myer
In Septenber 1995, plaintiff received surgery to renove the
swol l en tissue. Subsequent to the surgery, plaintiff continued
to receive exam nations and eval uations from several doctors at
S@ Gaterford. Plaintiff continued to conplain of pain, and in
Cct ober 1995, Dr. Stenpler infornmed plaintiff that “there was no
nore that he could do.” (Plaintiff’'s dep. at 27).
1. STANDARD FOR SUMVARY JUDGMENT PURSUANT TO F.R C. P. 56(c)

Federal Rule of G vil Procedure 56(c) instructs a court to
enter summary judgnent when the record reveals that “there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law.” Summary judgnent is
i nappropriate if the adm ssibl e evidence reveal s a genuine
factual dispute requiring submssion to a jury. Summary judgnent
may not be granted where the evidence is such that a reasonable

jury could find for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A court nust consider the

evi dence, and all inferences drawn fromthe evidence, in favor of

the non-noving party. See Ting Corp. V. Dow Corning Corp., 822

F.2d 358, 361 (3d Gr. 1987). |If a conflict arises between the
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evi dence presented by the parties, the court nust accept as true
the all egations of the non-noving party. Anderson, 477 U.S. at
255.

[11. DI SCUSSI ON

Plaintiff’s Section 1983 claimis prem sed on the allegation
t hat defendants, Dr. Myer and Dr. Schwartz, subjected himto
cruel and unusual punishnment in violation of the Ei ghth Armendnent
by acting with deliberate indifference to his serious nedical
needs. Plaintiff contends that defendants acted with deliberate
indifference by failing to provide himw th adequate nedi cal
treatnment fromthe tine of his fall in March of 1994 until he was
referred to Dr. Stenpler for an orthopedic consultation.

In Estelle v. Ganble, 429 U S. 97, 104 (1976), the Suprene

Court recogni zed that deliberate indifference to the serious
nmedi cal needs of prisoners does constitute the “*unnecessary and
wanton infliction of pain’ . . . proscribed by the Eighth
Amendnment.” The Court cautioned, however, that every cl ai m of

i nadequat e nedi cal treatnent does not establish a violation of
the Eighth Anendnent. 1d. at 105.

The Third Grcuit has interpreted Estelle as establishing a
two part test for deliberate indifference clains that “requires
deliberate indifference on the part of prison officials and
[that] requires the prisoner’s nedical needs to be serious.”

Monmout h County Correctional Institutional Inmates v. Lanzaro,

834 F.2d 326, 346 (3d Gr. 1987), cert. denied, 486 U S. 1006

(1988). It is clear that nedical mal practice al one does not give
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rise to a constitutional violation. See White v. Napol eon, 897

F.2d 103 (3d Cr. 1990); Hanpton v. Hol nesburg Prison Oficials,

546 F.2d 1077, 1081 (3d Cir. 1977); Unterberg v. Correctiona

Med. Sys., Inc., 799 F. Supp. 490, 497 (E.D. Pa. 1992). Rather,

“the indifference nust be deliberate and the actions
intentional.” Hanpton, 546 F.2d at 1081

There is no dispute that plaintiff conplained of pain and
sought and received nedical treatnent. Plaintiff’s own
deposition testinony establishes that defendants, Dr. Myer and
Dr. Schwartz, exam ned plaintiff on nunmerous occasions and
prescribed a variety of treatnents, including nmedications.
Finally, after plaintiff continued to conplain of pain, he was
referred to an orthopedi st for additional treatnments, including
surgery.

In substance, plaintiff contends that defendants failed to
provi de himappropriate nedical treatnment during the seven nonth
period fromthe tine of his fall until he was referred to Dr.
Stenmpler. Plaintiff argues, that despite the nunerous
exam nations rendered by the defendants, X-rays and the
prescriptions for pain nedications, such as Mdtrin and Tyl enol,
he was given, he did not receive appropriate nedical care.
Plaintiff apparently believes, that defendants should have done
nore, but it is well established that an i nmate has no
constitutional right to the nedical treatnent he thinks

appropriate and/or requests. See Nolt v. R N Nauroth, 1990 W




109196, at 5 (E.D. Pa.); Holly v. Rapone, 476 F. Supp. 226, 233
(E.D. Pa. 1979).

There is no evidence to establish that plaintiff should have
received a nore aggressive course of treatnent, as he contends.
Plaintiff’s nmedical records do not indicate that he suffered from
a bone fracture or any other nore serious injury that may have
requi red hei ghtened nedical treatment. Quite sinply, there is no
| egal Iy sufficient evidence to establish that defendants
intentionally or grossly deviated fromthe ordinary standard of
care for plaintiff’s injuries during this seven nonth tine
peri od.

There is absolutely no legally sufficient evidence that any
of the defendants, named or unnaned, took or failed to take any
action that could be found by a jury to constitute reckl ess
indifference. Absent evidence of an intentional and gross
deviation fromthe ordinary standard of care, the only possible
basis for any liability on the part of the defendants woul d be
pursuant to a theory of ordinary negligence. Plaintiff’'s clains
agai nst Drs. Moyer and Schwartz anmount, at best, to no nore than
al l egations of “neglect, carel essness, or nal practice .

[which are] . . . nore properly the subject of a tort action in
the state courts.” Hanpton, 546 F.2d at 1081. Viewed in a |ight
nost favorable to plaintiff, there is no legally sufficient

evi dence to establish reckless or deliberate indifference on the
part of any of the defendants. Plaintiff's clains clearly do not

rise to the level of a constitutional violation.
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In an attenpt to avoid this conclusion, plaintiff asserts
that his conplaints of |ower back pain were not addressed.
Plaintiff apparently contends that although defendants treated
his hip injury, defendants were deliberately indifferent to
plaintiff’s back injury.

Plaintiff has adduced no legally sufficient evidence that
defendant’s alleged failure to treat his back injury was
deliberate or intentional. It is nore likely that the treatnents
Drs. Moyer and Schwartz prescribed, including various
nmedi cati ons, were addressed to all of plaintiff’s conplaints,
including his back injuries. Furthernore, Estelle requires that

the prisoner’s nedical condition be “serious” in order to

establish an Ei ghth Amendnent violation. See Jones v. Nauroth,

1994 W. 189006, at * 1 (E.D. Pa.). Plaintiff has failed to offer
any evidence that his back condition constituted a serious
medi cal condition

For all of the reasons set forth above, | find that
defendants, Dr. Moyer and Dr. Schwartz. are entitled to summary

j udgnent .

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL W LLIAVS al/k/a : CVIL ACTI ON
M CHAEL M PHERSON, :

Plaintiff,
V.
JERRY BRI CKER ET AL.,
Def endant s. © No. 96-1532

ORDER

For the reasons set forth in the acconpanyi ng
menorandum it is ORDERED that defendants’, Dennis L. Myer, MD.
and Arnold Schwartz, D.O, Mtion for Summary Judgnent (filed
Docunent No. 68) is GRANTED and that judgnment is entered in favor
of defendants, Dennis L. Myyer, MD. and Arnold Schwartz, D. O,
and against plaintiff, Mchael WIIians.

It is further ORDERED that plaintiff’'s Mtion for

Summary Judgnent is DEN ED.

BY THE COURT,

Donal d W VanArtsdal en, S.J.

August 1, 2003



