IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

| SAAC MENSAH : ClVIL ACTI ON
V. :

RESOURCES FOR HUVAN :
DEVELOPMENT, et al. : NO 97-2517

VEMORANDUM AND ORDER

BECHTLE, J. DECEMBER 23, 1997

Presently before the court are defendants Resources for
Human Devel opnent ("RHD'), Rainbow Comrunity Head Start
("Rai nbow') and Mary Scott's ("Scott") (collectively,
"Def endants”) Mdtion To Dismiss Plaintiff's Conplaint,
Def endant's Motion to Strike or Dismss Plaintiff's Anended
Conpl ai nt, Rai nbow s notion for sunmary judgnent, plaintiff |saac
Mensah's ("Mensah") responses thereto and counter notion pursuant
to Federal Rule of Civil Procedure 56(f). For the reasons set
forth below, the court will deny the notion to dism ss the
Conplaint, grant in part and deny in part the notion to disn ss
t he Anmended Conpl aint, deny the notion for sunmary judgnent and

deny Plaintiff's Rule 56(f) notion.

BACKGROUND

Mensah commenced this civil action agai nst Defendants,

seeki ng nonetary danmages under federal enploynent discrimnation



law and related state law claims. ' The facts, as all eged by
Mensah in his Anended Conpl aint and viewed in a |ight nost
favorable to the plaintiff, are as foll ows.

Mensah is a black nmale of African origin. Rainbow and
RHD are Pennsyl vani a corporations that enpl oyed Mensah. > Scott,
as Director of Rainbow, was Mensah's direct supervisor. Mensah
was hired as the Fiscal Oficer at Rainbow During the hiring
and sel ection process, Scott nade derogatory comments about
Africans. Specifically, Scott told Rainbow s Policy Council that
African nmen did not take instructions fromfenal e supervisors.
She then recomended that the board offer the position for which
Mensah was interviewng to other, |less qualified candidates who
were not African nmen. Despite Scott's comments, Mensah was hired
for the position. Subsequently, Scott admtted to Mensah that
she had reservations about hiring himand told himthat he needed
to put aside his African cultural background of mal e dom nance
and learn to take instructions from her.

In Cctober 1995, Scott nade additional derogatory
statenents to Mensah regarding his race, origin and col or

According to Mensah, Scott stated that she received conplaints

1. This court has original jurisdiction over Mensah's cl ains
because they arise under federal enploynent law. 28 U S.C 8§
1331. The court has supplenental jurisdiction over his state | aw
cl ai ns because they formpart of the same case or controversy as
the federal clains. 28 U S.C. 8§ 1367(a).

2. The status of Rai nbow and RHD is disputed in Rai nbow s
summary judgnent notion. The parties' argunents and the evidence
offered in support thereof will be addressed in the summary

j udgnent section of the court's nmenorandum
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regardi ng his body odor and asked himto resign. After Mensah
obj ected, Scott told himthat his office snelled |ike a dead rat,
and attributed it to African idiosyncrasies concerning hygi ene.
In the same conversation, she told himto tell his wife to keep
hi s house cl ean so he woul d not have offensive body odor.

I n Decenber of 1995, Scott allegedly nmade additi onal
derogatory comments to Mensah. Mensah asked Scott to neet in
private to discuss matters regardi ng Rai nbow s budget. Scott
told Mensah that she was afraid of himand didn't want Rai nbow to
be anot her Rwanda. Mensah then objected to that comment, as well
as the previous comments. After Mensah conpl ai ned, he was
suspended w thout pay for three days and placed on a sixty-day
probation. After sending a letter to Scott objecting to his
suspensi on, he was agai n suspended w t hout pay pendi ng an
i nvestigation by the Rainbow Policy Council. According to
Mensah, Scott admtted to the Policy Council that she nade the
statenents and al so stated that she disliked talking to him
because of his accent. She also nentioned his body odor and
attributed it to his national origin. The Policy Council
recomrended that Mensah be retroactively paid for the tinme he was
suspended. However, Scott and M chael DeNomme ("DeNonmme"), the
Associate Director of RHD, both wote to Mensah inform ng him
that he was still suspended w thout pay pending further
investigation. At a neeting wth the Rai nbow Personne
Conmi ttee, DeNomme was told that the incident was going to be

investigated by that commttee. DeNomme allegedly stated that if



Scott wanted Mensah fired, they would find a way, including using
an incident where Mensah was absent from work one day but did not
call in sick. On April 24, 1996, Defendants term nated Mensah’s
enpl oynent by a letter on Rai nbow | etterhead and signed by Scott.
Mensah was replaced by an individual who is neither black nor
African.

On April 14, 1997, Mensah filed a Conplaint with this
court asserting clains under Title VII of the CGvil R ghts Act of
1964, 42 U.S.C. § 2000e, et seq.,and under the Pennsyl vania Human
Rel ations Act, 43 Pa. Cons. Stat. Ann. 8 951, et seq., against
RHD and Rai nbow. He al so asserted clains under the common | aw
theory of intentional infliction of enotional distress against
RHD, Rai nbow and Scott. On May 12th, 1997, Defendants filed a
notion to dism ss the Conplaint and, in the same docunent,

Rai nbow noved for summary judgnent. On May 27, 1997, Mensah
responded to the notions and filed a counter notion under Federal
Rule of Civil Procedure 56(f). On that sane day, Mensah filed an
Amended Conplaint alleging the sane clains as the Conplaint, but
addi ng additional factual background. On June 19, 1997,
Def endants filed a notion to dismss or strike the anmended
conpl aint and, in the sane docunent, Rainbow reasserted its
notion for summary judgnent. On July 3, 1997, Mensah filed a
response to the notion to dismss or strike the Arended Conpl ai nt
and the reasserted notion for sunmmary judgnent.

For the reasons set forth below, the court wll deny

the notion to dism ss the Conplaint, grant in part and deny in
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part the notion to dismss the Anended Conpl aint, deny the notion

for summary judgnent and deny Plaintiff's Rule 56(f) notion.

1. DI SCUSSI ON

A. Mbtions to D sm ss

Def endants filed a notion to dismss the Conpl aint.
Mensah then filed an Amended Conplaint. In response, Defendants

filed a notion to dismss or strike the Amended Conpl aint.

Therefore, the court will deny the notion to disniss as noot and
will only address the notion to dismss or strike the Amended
Conpl ai nt .

For purposes of a notion to dismss, the court nust
accept as true all well-pleaded allegations of fact in the
plaintiff's conplaint, construe the conplaint in a |ight nost
favorable to the plaintiff and determ ne whether "under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988), cert. denied, 489 U S. 1065 (1989)

(citations omtted). The court, however, need not accept as true
| egal conclusions or unwarranted factual inferences. Conley v.
G bson, 355 U.S. 41, 45-46 (1957). |If "it appears beyond doubt
that the plaintiff can prove no set of facts in support of his

claimwhich would entitle himto relief,” the conplaint will be
di sm ssed. Conl ey, 355 U. S. at 45.
Def endants nove to strike or dism ss Mensah's Anended

Conpl ai nt pursuant to Federal Rules of Civil Procedure 12(b)(1),



12(b)(6) and 12(f). Specifically, Defendants argue that the
court |acks subject matter jurisdiction over the discrimnation
clains, that the clains in the Anended Conpl aint are barred by
judicial estoppel and that the intentional infliction of
enotional distress claimis legally insufficient. These
argunents will be addressed in that order.

1. Subj ect Matter Jurisdiction

Def endants argue that this court does not have
jurisdiction over Mensah’s cl ai ns because he did not exhaust his
procedural renedies. Specifically, they argue that his charges
filed with the Equal Enpl oynent Qpportunity Comm ssion (“EECC)
only allege discrimnatory firing based upon his disclosure of
financial inproprieties, and that the clains of discrimnation
based upon race and national origin, as well as the retaliatory
discrimnation claimare barred. (See Def.s’ Mem Supp. Strike
Am Conpl. at 8.)°® The court disagrees.

Federal courts have no jurisdiction to hear
discrimnation clains unless a tinely charge has been filed with
the appropriate state agency and those agenci es render deci sions.
A conpl ai nant nmust await the agency’s determ nation and i ssuance

of a Notice of Right to Sue letter prior to filing suit in

3. The court notes that contrary to Defendants’ characterization
of the PHRC claim the PHRC and EEOC only accept and consi der
conplaints of illegal discrimnation such as those based upon
race, color, religion, ancestry, age, sex, handicap status or
associ ation with handi capped individuals. (See, e.qg., Pl.’s Mem
Qop. Strike Ex. A at 1.) Thus, a claimbased on the term nation
of his enploynent because he disclosed financial inproprieties,

al one, woul d not be accepted or considered by the agencies.
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federal court. The action filed in federal court may include
only issues that were within the scope of the agency's
i nvestigations, or those issues that could reasonably be expected

to grow out of those charges. Ostopowicz v. Johnson Bronze Co.,

541 F.2d 394, 398-99 (3d Gr. 1976) cert. denied, 429 U S. 1041

(1977) .

Mensah filed a discrimnation claimwith the PHRC and
the PHRC forwarded the claimto the EEOC for its consideration as
well. On the PHRC s IN-4 Form (CGeneral Questionnaire), Mensah
checked the boxes indicating that his claimwas for
di scrimnation based on race, color, national origin and
retaliation. (Pl.'s Mem Opp. Strike Am Conpl. Ex. A at 2.)
That formis signed by Mensah. 1d. at 4. On the continuation
page attached thereto he alleges that he was wongfully fired and
retaliated against. He clains that there were no specific
reasons for the actions, and gives exanples of Mary Scott’s
derogatory statenments. (Pl.’s Mem Qpp. Strike Am Conpl. Ex. A
at 4.) It is clear that he is claimng that the actions were
t aken because of his national origin, race and in retaliation for
hi s conpl ai nt s. On the IN14 form (Retaliation Questionnaire),
Mensah checked the sane boxes and signed the form |d. Ex. B at
2. The PHRC and EECC conpl aints contains the sane all egations as
the forns. 1d. Exs. C&D

Mensah’ s Anended Conpl ai nt all eges discrimnation based

on race, national origin and color. He alleges, inter alia, the

follow ng: during the hiring and sel ection process, Scott
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recomrended to the Rai nbow Policy Council that other |ess
qual i fied candi dates shoul d be given positions instead of Mensah
because African nen are too dom nant and do not take instruction
fromfenmal e supervisors. (Am Conpl. § 14.) It also alleges
that she confronted himverbally and nmade several derogatory
comrents about his national origin, race and color. [Id. 1 15-
17. He alleges that she nade derogatory comments about his
hygi ene and attributed it to his national origin. 1d. T 17. He
also alleges that in retaliation for his objecting to her
comrents, he was suspended w thout pay for three days and then
pl aced on 60-day probation. 1d. T 20. Mensah alleges that on
January 24, 1996, Scott further retaliated after he confronted
her with the inappropriateness of her actions and she suspended
hi m wi t hout pay pending a termnation decision. 1d. § 22.
Mensah’s filings with the EECC and PHRC enconpass t hese
events. He clearly alleged continuing retaliation by Defendants
in those clains. (See Def.’s Mem Supp. Strike Am Conpl. Ex. A
at 3.) Further instances of retaliation can be expected to grow
out of continuing retaliation. Defendants were on notice of the
actions of which Mensah conpl ai ned, including the continuing
nature of the clains. The court will not require Mensah to
return to the EEOCC for every subsequent instance of retaliation.
Therefore, the court wll deny the notion to dismss on this

ground.



2. Judi ci al Est oppel

Def endants argue that the doctrine of judicial
estoppel bars Mensah's clains in his Amended Conpl aint that he
was di scrim nated agai nst on the basis of race, color and
national origin, and his clai mof subsequent retaliation for his
objections to such discrimnation. Defendants point to a
statenment found in Mensah's original conplaint and his filings
with the EECC and the PHRC. Specifically, they note that Mensah
alleged in his original Conplaint that "Defendants have engaged
in a pattern of retaliating against Plaintiff for disclosures he
made to the RCHS Policy Council and for information he has that
denonstrates ongoi ng and significant discrepancies and
m smanagenent of funds. This was the underlying reason for the
discrimnatory treatnment of Plaintiff.” (Conpl. 1 13). This
| anguage echos simlar statenents nade in the EEOCC and PHRC
conplaints. (Defs.' Mdt. to Strike Am Conpl. Ex. A at 2; Ex. B
at 3). Defendants argue that because Mensah stated that "whistle
bl ow ng" was the underlying reason for the discrimnatory
treatnment, he is barred fromasserting that racial, color or
national origin discrimnation occurred.

Def endants argues that McNenmar v. The Disney Store,

Inc., 91 F.3d 610 (3d G r. 1996) supports the use of judicial
estoppel in this case. In MNemar, the plaintiff stated in prior
sworn statenents to governnment agencies that he was totally

di sabl ed and unable to work so that he could receive disability

benefits. 1d. at 616. He then attenpted to assert in an
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Anericans wth Disabilities Act discrimnation action that he was
"qualified" to performhis job, a required showing for a prina
facie case. 1d. at 618. The district court ruled that he was
judicially estopped fromasserting that he was "qualified" when
he had previously asserted he was totally disabled, and the Third
Crcuit affirmed. 1d. at 619. Defendants argue that, under
McNemar, Mensah should be judicially estopped from asserting what
they call inconsistent positions. The court disagrees.

The Third Grcuit has articulated a two part test for
the application of judicial estoppel. The court nust ask: "(1)
s the party's present position inconsistent with a position
fornmerly asserted? (2) If so, did the party assert either or
both of the inconsistent positions in bad faith--i.e., "with
intent to play fast and |oose' wth the court?" 1d. at 618

(citing Ryan Operations GP. v. Santiam M dwest Lunber Co., 81

F.3d 355, at 361 (3d Cr. 1996). The application of judicial
est oppel depends on the application of the facts of each case and
is left to the discretion of the District Court. Id. at 617.
The court finds that the application of judicial estoppel is
i nappropriate under the facts of this case.

First, Mensah has not asserted inconsistent positions.
| f the | anguage used in the original conplaint is read in
isolation, it may appear that Mensah is limting the alleged
discrimnation to whistle blowing. However, it is clear froma
reading of the entire conplaint that he alleges other facts

supporting a claimof Title VII discrimnation. Specifically,
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Mensah stated in the Conplaint that Scott made derogatory
statenments based in part on his nationality. (Conpl. ¥ 18.) It
appears that his statenent regarding his whistle blowng activity
served as a backdrop agai nst which the cooments were made. The
fact that Mensah's whistle blowing resulted in retaliation
against himis not wholly inconsistent wwth an assertion that
race, color or national origin discrimnation also occurred.
This is in direct contrast to McNemar, where the plaintiff
asserted that he was totally disabled and unable to work and
| ater asserted that he was qualified to performthe functions of
a job. Those two positions directly contradict one another. In
t he case at hand, Mensah never denied that he was discrimnated
agai nst on the basis of his race, color or national origin. To
the contrary, Mensah has consistently asserted a Title VII claim
Second, even if the statenent were an inconsistent
position, there is no evidence of bad faith. The fact that the
Amended Conpl ai nt includes additional exanples of discrimnation
while omtting the previous reference to the whistle blowng is
t he apparent result of the legitimte use of an Amended Conpl ai nt
to clarify a claimand to include additional necessary
information. Mensah has consistently alleged that Defendants
discrimnated against himin violation of Title VII. Wile the
all egations in his Arended Conplaint may vary fromthe origina
Conpl aint, the allegations are not inconsistent. Because there
have not been inconsistent statenents or a show ng of bad faith,

the court wll not estop Mensah fromraising these clains.
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3. Intentional Infliction of Enotional Distress

Def endants ask the court to dism ss Mensah' s claim
for intentional infliction of enotional distress because the
conduct he alleges is not sufficiently outrageous to constitute
intentional infliction of enotional distress under Pennsyl vania
aw. The Court agrees and wll dismss the claim

I n Pennsylvania, a plaintiff in an action for
intentional infliction of enotional distress nmust show that the
def endants, “by extreme and outrageous conduct, intentionally or

reckl essly caused the plaintiff severe enotional distress.”

Mot heral v. Burkhart, 583 A 2d 1180, 1188 (Pa. Super. C. 1990).
See also Cox v. Keystone Carbon Co., 861 F.2d 390, 395 (3d Gr.

1988). The plaintiff nust al so show nedi cal evidence of physical
injuries that resulted fromthe outrageous conduct. Geat W

Life Assur. Co. v. lLevithan, 834 F. Supp. 858, 862-63 (E.D. Pa.

1993). The court determ nes whether the alleged conduct is so

extrene as to permt recovery. |d.
Conduct in the enploynent context will rarely rise
to the requisite | evel of outrageousness. Id. Liability has

only been found in cases where the conduct is so extrene in
nature as to go beyond all possible bounds of decency. [d. The
conduct of which Mensah conpl ains includes offensive statenents
and retaliatory enploynment actions. While inappropriate, the

al l eged actions do not rise to the required | evel of

out rageousness. See EECC v. Chestnut Hill Hosp., 874 F. Supp.

92, 96 (E.D. Pa. 1995). See also Cox, 861 F.2d 395. The court
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al so notes that Mensah has failed to allege any physical harm
resulting fromthe all eged conduct. The court will dismss the

claim

B. RAI NBOW S MOTI ON FOR SUMVARY JUDGVENT

Pursuant to Federal Rule of Cvil Procedure 56(c),
"summary judgnent is proper 'if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of law'" Celotex Corp. Catrett, 477 U.S.

317, 322 (1986) (quoting Fed. R CGv. P. 56(c)). A fact is
material if it mght affect the outcone of the suit under the

governi ng substantive |law. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 255 (1986). An issue is genuine only if the evidence
is such that a reasonable jury could find for the non-noving
party. 1d.

In considering a notion for sunmary judgnent,
"'[i1]nferences should be drawn in the |ight nost favorable to the
non-novi ng party, and where the non-noving party's evidence
contradicts the novant's, then the non-novant's nust be taken as

true. Pastore v. Bell Tel. Co. of Pa., 24 F.3d 508, 512 (3d

Cr. 1994) (quoting Big Apple BMN Inc. v. BMNWof N. Am, lInc.,

974 F.2d 1358 (3d Cir. 1992), cert. denied, 507 U S. 912 (1993).

Rul e 56(e) does not, however, allow the non-noving party to rely

merely upon bare assertions, conclusory allegations or
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suspicions. Fireman's Ins. Co. v. DuFresne, 676 F.2d 965, 969

(3d Gr. 1982). The non-noving party nust offer specific facts
contradicting the facts averred by the novant which indicate that

there is a genuine issue for trial. Lujan v. National WIldlife

Fed'n, 497 U.S. 871, 888 (1990); Celotex, 477 U.S. at 322. \Wen
a non-novi ng party who bears the burden of proof at trial has
failed, in opposition to a notion for sunmary judgnent, to raise
a disputed fact, sunmary judgnent should be granted because "a
conpl ete failure of proof concerning an essential elenent of the
non-novi ng party's case necessarily renders all other facts
immaterial." |d. at 322-23.

Def endant Rai nbow noves for summary judgnment on the
grounds that it is an entity not capable of being sued and not
within the definition of enployer under Title VII. Specifically,
Rai nbow al l eges that it is "nothing nore than a nanme [RHD] uses
for admnistration of a particular federally funded program"™ In
support of its notion, Rainbow has filed with its original brief
an affidavit by defendant Scott and a Head Start policy manual .
(Rai nbow s Mem Supp. Summ J. Exs. 1; 2.) 1In Scott's affidavit,
she states that RHD enpl oyed her as Director of Rainbow and that
RHD enpl oyed Mensah as a fiscal officer for Rainbow (Rainbow s
Mt. Summ J. Ex. 1 § 2, 4, 5.) She states that Rai nbow does not
enpl oy anyone and is not a corporation, partnership or
associ ation, but is only the nanme of a federally funded program
(Rainbow s Mot. Summ J. Ex. 1 Y 4.) The Head Start policy

manual appears to discuss Head Start progranms in general, but
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does not discuss Rainbow, its legal status or its relationship
with RHD. (Rainbow s Mt. Summ J. Ex. 2.)

In support of the notion to strike/anend the Anended
Conpl ai nt, which reasserts Rainbow s notion to dismss, Rainbow
has included a copy of a booklet outlining the RHD organi zati on
and its prograns. (Defs.' Mdt. to Strike Am Conpl. Ex. Ex. D at
1.) The exhibit states that RHD is a "collective of nultiple
service prograns under one central non-profit 501(c)(3) status.”
Id. The exhibit also states that the head start prograns RHD
"sponsors” is funded with governnent grants. 1d. The exhibit
further states that "programcreators, directors, and their work
groups have maxi mum aut hority, creativity, and autonony." |d.
The exhibit additionally states that RHD "centralizes its
financi al managenent activities." 1d. at 6. Finally, the
exhibit refers to Rainbow as "a federal conprehensive
devel opnental program but does not address the |egal status of
Rai nbow itself. 1d. at 21

In Mensah's responses to the notion for summary
j udgnent, Mensah di sputes Rai nbow s assertion that it is not an
entity capable of being sued and that it is not within the
definition of enployer under Title VII. |In support, Mensah has
filed wwth the court a copy of the termnation letter he
recei ved, records of his unenpl oynment conpensation benefits forns
and an affidavit by Mensah. The termnation letter is signed by
Scott, witten on Rainbow | etterhead and states that his

"“enpl oynent wi th Rai nbow Community Head Start Progrant was
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term nated by approval of the Policy Council. (Pl."s Mem Qpp.
Summ J. Ex. B at 2.) RHD and the Policy Council are listed as
havi ng recei ved courtesy copies of the letter. 1d. Mnsah's
records from his unenpl oynent conpensation and his affidavit
appear to state that his enploynent was wth Rai nbow and RHD.
(Pl."s Mm Opp. Summ J. Ex. C Pl.'s Mem Opp. Strike Am
Conpl. Exs. H, |, J.)

Rai nbow argues that it is not a person and has no
enpl oyees and so is not an enployer under 42 U.S. C. 2000-e.
However, Mensah has presented a termnation |letter on Rai nbow
| etterhead signed by Scott, as Director of Rainbow. That letter
purports to end his enploynent with Rai nbow. Rai nbow cites no
authority to explain how Rai nbow could term nate Mensah's
enpl oynment if it were not his enployer. Therefore, the court
finds that the evidence before it creates a genui ne issue of
material fact as to whether Rainbow is an enployer within the
definition of Title VII. Furthernore, the court finds that the
evi dence before it creates a genuine issue of material fact as
whet her Rai nbow is an entity capabl e of bei ng sued under
Pennsyl vani a or federal law. The court will therefore deny the
notion for summary judgnment and will deny as noot Mensah's

counter notion under Rule 56(f).

V. CONCLUSI ON

For the foregoing reasons, the court will deny

Def endants' notion to dismss the conplaint, grant in part and
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deny in part Defendants' notion to dismss the Anmended Conpl aint,
deny Rainbow s notion for summary judgnent and deny Mensah's Rul e

56(f) notion.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
| SAAC MENSAH : ClVIL ACTI ON
V. :
RESOURCES FOR HUVAN :
DEVELOPMENT, et al. : NO 97-2517
ORDER

AND NOW TO WT, this 23rd day of Decenber, 1997, upon
consi deration of defendants Resources for Human Devel opnent,
Rai nbow Conmmunity Head Start and Mary Scott's (“Defendants”)
Motion To Dismss Plaintiff's Conplaint, Defendant's Mdtion to
Strike or Dismss Plaintiff's Arended Conpl ai nt, Rai nbow s notion
for summary judgnent, plaintiff |saac Mensah's response thereto
and counter notion pursuant to Federal Rule of Civil Procedure
56(f), and all responses thereto, IT IS ORDERED that:

1. Def endants' notion to dism ss the conplaint is
DENI ED as noot .

2. Def endants' notion to dism ss/strike the Arended
Conpl aint is GRANTED I N PART and DEN ED | N PART.
The claimfor intentional infliction of enotional
distress is DI SM SSED agai nst all Defendants.
Judgnent is entered in favor of Mary Scott and
against Plaintiff |Isaac Mensah. The notion is
denied with respect to all other clains.

3. Def endant Rai nbow s notion for sunmmary judgnent is
DENI ED.

4, Mensah's counter notion pursuant to Rule 56(f) is
DENI ED.

LOU S C BECHTLE, J.



