IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M LTON HUNTER . CaVIL ACTION
V. :

DOCTOR MALI NOV, et al. © No. 96-1195

VEMORANDUM AND ORDER

Shapiro, Norma L., J. August 1, 2003
Plaintiff clains that the defendants failed to provide
adequat e nedical treatnent while he was incarcerated at a federa

correctional facility, in violation of Estelle v. Ganble, 429

US 97 (1976). Defendants, arguing that any all eged
deficiencies in plaintiff’s nmedical treatnent did not rise to the
| evel of an Eighth Amendnent violation, have filed a notion for
summary judgnment. Because the plaintiff is unable to point to
evi dence sufficient for a reasonable fact-finder to conclude that
t he defendants were deliberately indifferent in violation of the
Ei ght h Anendnent, the notion for summary judgnment will be

gr ant ed.



FACTS'

During an inmate’ s incarceration at a Federal
Correctional Institution, he is provided with nmedical services by
the Health Services Unit (“HSU). (Def. Ex. C, Malinov Dep. P.
47) The clinical director at FCl Schuylkill (“Schuylkill™),
where plaintiff MIton Hunter (“Hunter”) was confined, was Dr.
David Malinov (“Dr. Malinov”). (ld. At 13.) Medical care for
i nmates was al so provided by physician’s assistants (“PA’), and
ot her technical and support personnel. (Def. Ex. D, Dr. Malinov
Dec. T 6).

Dr. Kenneth Mritsugu (“Dr. Mritsugu”), as the Medica
Director and Assistant Director of the Bureau of Prisons (“BOP"),
was responsi ble for establishing BOP nedical policies. (Def. Ex.
M Dr. Mritsugu 1 2.). Admnistrators in each region and their

staffs were responsible for inplenenting these policies. (1d.)

YPlaintiff, in his response, asserts that “[c]ontrary
to the defendants’ notion, certain material facts are very nuch
contested.” (Plaintiff’s Menorandum of Law in Response to
Def endants’ Second Motion for Summary Judgnent, p. 1
("Plaintiff’s Menorandum of Law’)). However, upon conparing the
facts asserted by each party, the facts are not in dispute. The
only fact that plaintiff specifically challenges is defendants’
claim®“that Dr. Malinov ‘did not follow specific patients nor was
it part of his responsibility to review every patient’s chart.”
(Plaintiff’s Menorandum of Law, p. 14). To challenge this
assertion, plaintiff cites the Bureau of Prisons Health Mnual,
which states that the Cinical Director “will review at |east ten
health records of the total patient |oad seen by the day shift at
the end of each work day.” (Mritsugu deposition, Exhibit B, pp.
164-165). The fact that Dr. Malinov, as the dinical Director,
is required to review a certain nunber of records every day does
not contradi ct defendants’ assertion that he did not follow
specific patients or review every patient’s chart. The nmateri al
facts are uncontested, and this action is capable of resolution
on a notion for sunmmary judgnent.
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Progranms to assure the quality of care provided to i nmates was
sufficient and consistent with community standards have incl uded
internal reviews every tw years and external reviews every three
years. (ld. at 1 5. Dr. Mritsugu and his staff provided advice
to correct any deficiencies revealed by the reviews, but the

regi onal adm nistrators and wardens had responsibility for
addressing problens. (1d. at 1 2-3.).

In 1994, a review of nedical care at Schuyl kill found
the process of “identify[ing] and provid[ing] follow up treatnent
to patients wwth chronic illnesses was inadequate.” (Def. Ex. B,
p. 147.). Prior to Dr. Malinov’'s tenure as the dinical
Director, an internal review rated the health services operation
as deficient, based, in part, on “[l]ack of departnental
| eadership and direction.” (Def. Ex. C p. 1).

Hunter, an African Anerican male, was convicted of
federal charges on Cctober 7, 1994, and was held in the District
of Col unbia Jail pending sentencing. (Def. Ex. A Hunter Dep. P
36). For several years prior to and during his incarceration in
the District of Colunbia Jail, Hunter had experienced probl ens
urinating, including painful urination (known as dysuria), and
the need to urinate frequently at night (known as nocturia). (1d.
at 87. 117). Hunter alleges that previous tests had been
perfornmed, but his nedical records show no evidence of any tests
bei ng performed prior to his arrival at Schuylkill. (Def. Ex. D
Dr. Malinov Dec. Y 20).



After sentencing, Hunter was confined to Schuyl ki l
from January 18, 1995 until April 22, 1996. (Def. Ex. B, Tafel ski
Dec. § 4.). Wien Hunter arrived at Schuylkill, his nocturia and
dysuria were noted at his intake evaluation. (Def. Ex. F, Machak
Dep. pp. 8-9). On April 2, 1995, Hunter first sought treatnent
for urinary tract problens. (Def. Ex. B, Attachnment 2, p. 41).

On April 5, he was treated for inflanmed henorrhoids and was
instructed to return a week |ater for a rectal exam nation, but
he failed to do so. (ld. at pp. 38-39). On May 6, Hunter
conpl ai ned of dysuria and nocturia, and was prescribed an
antibiotic and antispasnodic. (ld. at 56). At that tine, the PA
made a note to consider a urological consultation if Hunter’s
condition did not inprove. (Def. Ex. G Steffan Dep. Pp. 18, 59).

On May 19, Hunter, again conplaining of dysuria and
nocturia, reported to the HSU and was given a prostate specific
anogen test (“PSA’) and an acid phosphate test to check his
prostate. (Def. Ex. B, Attachnment 2, p. 57). After a
consultation with a private urologist, Dr. Richard Geco (“Dr.
Greco”), on June 2, 1995. (See id. at 54), Dr. Malinov reviewed
Dr. Geco' s report and recommendati on that Hunter undergo three
tests: a PSA, an intravenous pyelogram (“1VP"), and a cystoscopy
with possible DVIU. (Def. Ex. D, Dr. Malinov Dec. f 11). An |IVP
i nvolves the injection of dye into a vein so that x-rays can be
taken of the urinary tract; and a DVIU is a procedure to renove
scar tissue. Dr. Geco did not recommend a biopsy. (Def. Ex. D,

Dr. Malinov Dec. Y 11; Def. Ex. B, Attachnent 2, p. 175). The PSA
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and | VP were ordered. (Def. Ex. G Steffan Dec. p. 19). Wen
Hunter was seen for an unrel ated nedi cal problemon June 12,
1995, he had no conplaints of urinary tract pain. (Def. Ex. B,
Attachnment 2, p. 54).

The HSU received the results of the PSA and acid
phosphate tests on June 28. (Def. Ex. D, { 12). Hunter’'s PSA
tested at a level of 7, above the normal range of 0 to 4; the
acid phosphate result was normal. (1d.) Dr. Malinov, in his
prof essi onal judgnent, did not believe the el evated PSA was a
cause for alarm because: 1) the acid phosphate result was normal;
2) the consultant reported the prostate was nornmal to pal pation;
3) the patient’s history reported by Dr. Geco did not raise any
ot her cause for concern; and 4) an el evated PSA coul d be caused
by factors not necessarily indicative of prostate cancer. ( Id.,
Def. Ex. C, Dr. Malinov Dep. p. 46). Dr. Mlinov believed Hunter
was not at risk of cancer, and the el evated PSA did not warrant
repeat testing in the absence of other indicators. (Def. Ex. D
1 12). He thought that other tests needed to be conpleted before
referring Hunter for a transurethral resection of the prostate
(“TURP"), a surgical procedure to enlargen the dianeter of the
prostate though which urine flows. (Def. Ex. C,  Dr. Malinov Dep.
p. 77). Plaintiff's expert, Dr. Stephen Strup (“Dr. Strup”),
woul d testify that an African Anmerican patient with an el evated
PSA shoul d have foll owup tests, exam nations, and ultimtely a
bi opsy. (PI. Ex. Q Dr. Strup letter, p. 5). The record reflects

a controversy within the nedical profession on routine PSA



screening. (Def. Ex. I, Dr. Strup Dep. p. 61; Def. Ex. O Dr.
Strup Dep. pp. 21-22). This would create an issue of fact on the
proper treatnent, but not on deliberate indifference.

An | VP was attenpted on August 25, but Dr. Malinov was
unable to find a suitable vein. (Def. Ex. D, Dr. Malinov Dec. ¢
13). On Septenber 26, when Hunter conpl ai ned again of dysuria
and nocturia, a PA gave himan antibiotic and anti spasnodi c.
(Def. Ex. F, Machak Dep. p. 16). A second |IVP was attenpted on
Cctober 12, 1995, but Dr. Malinov was again unable to | ocate a
suitable vein. (Def. Ex. D, Dr. Malinov Dec. | 15).

Hunter returned to the HSU on Cctober 20, 1995, and
agai n on Decenber 13, when he was seen by Dr. Benjamn Platt
(“Dr. Platt”™), who did not believe the situation was urgent, but
t hought it m ght be appropriate to performa TURP, and referred
Hunter again to Dr. Geco. (Def. Ex. H Dr. Platt Dep. pp. 8-10)
Hunter returned to HSU on Decenber 21, was given an anal gesic,
and told to increase his fluid intake. (Def. Ex. G Steffan Dep.
p. 27). Plaintiff’s expert, Dr. Strup, avers that this would
make matters worse. (Pl. Ex. Q Dr. Strup letter, p. 6). Wen
Hunter visited the HSU on Decenber 26, Dr. Platt suggested a post
void residual. (Def. Ex. G Steffan Dep. pp. 34-36). This test
woul d determ ne how nuch urine was not rel eased, a good i ndicator
of the severity of Hunter’s condition. (Def. Ex. H, Dr. Platt
Dep. P. 27).

Hunter was seen again by Dr. G eco on January 16, 1996.

(Def. Ex. G Steffan Dep. pp. 42-44). Dr. Geco recommended
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Hunt er undergo a TURP, and Hunter signed the necessary consent
forms. (ld.) Dr. Malinov did not review Dr. Greco’s consul tation
sheet, which was not conpleted. (Def. Ex. D, Dr. Malinov Dec. 1
16). Dr. Malinov did not know whether Dr. Platt spoke with Dr.
Greco about Hunter’s condition. (ld.) On February 8 and 9,
Hunter, again reporting to the HSU, conplained of the sane
urinary problens. (Def. Ex. G Steffan Dep. p. 45). The PA
ordered the blood tests required by Dr. Greco that had not been
previously perforned. (l1d.) On February 21, 1996, the PA
perfornmed the post-void residual test, resulting in |less than 100
cubic centineters of urine retained. The PA did not record the
actual volune, but had it been greater than 100 cc’s, another
consultation with Dr. G eco woul d have been arranged. (Def. Ex.
G Steffan Dep. Pp. 41-42, 50-52, 60)

Hunter, when seen by Dr. Platt on April 15, 1996, (Def.
Ex. B, Attachnent 2, p. 71), reported frequent but not painful
nocturnal urination. (ld.) He was given a prescription for
Motrin. (1d.) Dr. Platt noted that the plan was to proceed to
surgery, but m stakenly noted that Hunter was refusing surgery.
(ILd.) On April 18, Hunter explained that he was not refusing
surgery, but was refusing to be seen by a PA. (Def. Ex. B,
Attachnment 2, p. 72). Dr. Platt wote another order referring
Hunter to Dr. Geco. (Def. Ex. H Dr. Platt Dep. p. 20). On
April 22, 1996, Hunter was transferred to FCl Cunberland. His
transfer papers noted that he needed a TURP. (Def. Ex. H, Dr.
Platt Dep. p. 22).



During Hunter’s entire time at Schuylkill, Dr. Malinov
was not aware that biopsy had been requested by anyone. (Def. EX.
D, Dr. Malinov Dec. § 18). At no tine did any doctor recomend
i mredi ate surgery or energency nedical intervention. (1d. at
19). Had a bi opsy been suggested, Dr. Malinov woul d have
consi dered Hunter’s problem nore serious. (Def. Ex. C Dr.
Mal i nov Dep. p. 73).

Wiile at FCI Cunberland, Hunter was referred to another
private urologist, Dr. Robert Duggan (“Duggan”). (Def. Ex. P,
Duggan Dec. Y 2). Duggan did not believe that surgical
intervention was indicated; he prescribed nedication. (1d.) On
June 30, 1996, Hunter’s PSA had risen to a level of 11, and a
bi opsy was perforned that was negative for cancer. (Def. Ex. C,
Dr. Malinov Dep. p. 72). After another post-void residua
resulted in 300 cc’s of retained urine, a TURP was performnmed on
Novenber 25, 1997. (Def. Ex. P, Duggan Dec. T 4). Hunter
experi ences no continuing synptons, and is no | onger
incarcerated. (Def. Ex. A, Hunter Dep. pp. 198, 46-7).

Def endant’ s expert, Dr. Philip G nsberg (“Dr.

G nsberg”), who reviewed Hunter’s nedical care, stated that
“[t]he use of antibiotics, non-steroidal anti-inflamatories and
fluids was right by the book,” and that antispasnodics are used
for chronic prostatitis patients, such as Hunter. (Def. Ex. L,

Dr. G nsberg Dec., Attachnent B, p. 3).



DI SCUSSI ON
Federal Rule of G vil Procedure 56(c) provides that
summary judgnent is appropriate if "the pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of law" Fed. R Cv. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U S. 317 (1986).

The party noving for sumrary judgnent "bears the
initial responsibility of informng the district court of the
basis for its notion, and identifying those portions of 'the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together wwth the affidavits, if any,' which
it believes denonstrate the absence of a genuine issue of
material fact." Celotex, 477 U S. at 323. Wen the noving party
does not bear the burden of persuasion at trial, as is the case
here, its burden "may be discharged by 'showi ng' --that is,
pointing out to the district court--that there is an absence of
evi dence to support the nonnoving party's case."” |1d. at 325.

Once the noving party has filed such a notion, the
burden shifts to the nonnoving party to "set forth specific facts
showi ng that there is a genuine issue for trial." Fed. R Gv.

P. 56(e). The nonnoving party "may not rest upon the nere
allegations or denials [in their own] pleading," id., but nust
support its response with affidavits, depositions, answers to

interrogatories, or adm ssions on file. See Celotex, 477 U.S. at
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324; Schoch v. First Fidelity Bancorporation, 912 F.2d 654, 657
(3d Cir. 1990).

Plaintiff brings the instant suit under Bivens v. Six

Unknown Named Agents of Federal Bureau of Narcotics, 403 U. S. 388

(1971). In Bivens, the Suprene Court held there nay be an action
agai nst federal officials directly under the Constitution for
violations of the Fourth Amendnent. |d., at 397. That hol ding
has been expanded to include violations of the Ei ghth Arendnent.

See, e.qg., MCarthy v. Madigan, 503 U.S. 140 (1992) (discussing

exhaustion requirements with respect to Bivens-type Eighth

Amendnent suits). Bivens-type suits are the federal counterpart
of clains against state officials under 42 U S.C. § 1983, so the
standards applicable in 8§ 1983 cases apply to Bivens-type cases.

Paton v. La Prade, 524 F.2d 862, 871 (3d G r. 1975).

I nsufficient or inproper nedical treatnent can
“constitute[] the unnecessary and wanton infliction of pain,

proscribed by the Ei ghth Anmendnent.” Estelle v. Ganble, 429 U S

97, 104 (1976). *“To recover for denial of nedical treatnent, the
prisoner nust prove: 1) the prisoner suffered froma serious
medi cal condition; and 2) the prison officials were ‘“deliberately

indifferent’ to the prisoner’s nedical needs.” Calhoun v. Horn,

1997 W. 672629, at *3 (E.D. Pa., Qctober 29, 1997) (quoting
Estelle, 429 U. S. at 104).
The prostate problenms Hunter suffered constituted a

serious nedi cal need; the repeated treatnents and consul tations
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W th urologists denonstrate that all parties involved recogni zed
t hat .

The standard for determ ning whether a given official
was deliberately indifferent to a serious nedical need is
“subj ective recklessness as used in the crimnal law.” Farner v.
Brennan, 511 U. S. 825, 838 (1994). Deliberate indifference is
nore easily shown if the prisoner received no treatnent, than if
extensive treatnment was ineffective in treating the problem
“[P]lrison officials who actually knew of a substantial risk to
inmate health or safety may be found free fromliability if they
responded reasonably to the risk, even if the harmultinmately was
not averted.” Farner, 511 U S. at 844. As long as a physician
exerci ses professional judgnment his behavior wll not violate a
prisoner's constitutional rights.

The deliberate indifference standard in Estelle
"affords considerable latitude to prison nedical authorities in
t he di agnosis and treatnent of the nedical problens of inmate

patients.” Inmates of Allegheny County Jail v. Pierce, 612 F.2d

754, 762 (3d Cr. 1979). “Wiile the distinction between
deliberate indifference and nmal practice can be subtle, it is well
established that as |ong as a physician exerci ses professional

j udgnent his behavior will not violate a prisoner’s

constitutional rights.” Brown v. Borough of Chanbersburg, 903

F.2d 274, 278 (3d GCir. 1990)
To prove that the prison officials were deliberately

indifferent, Hunter nust show nore than nere mal practice; he nust
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show t hat defendants reckl essly disregarded his serious nedical
needs. Hunter is unable to do so with respect to either Dr.
Mal i nov or Dr. Moritsugu.

Dr. Malinov

During Hunter’s fifteen nonths at Schuyl kill, he was
seen eleven tinmes at the HSU for nocturia or dysuria. Dr.
Mal i nov and his staff perfornmed a battery of tests on Hunter to
determ ne the cause of the problens he was experiencing. Based
on the results of those tests, the nedical staff provided
treatnent, and referred Hunter to an outside urol ogist on two
separate occasions. The tests and anal yses were consistently
negative, except for an elevated PSA. That test suggested a
prostate problem despite repeated testing and anal ysis,
def endants were unable to determ ne the cause of Hunter’s
ailment. A TURP had been reconmmended when Hunter was transferred
to FCI Cunberland. The doctor at FCl Cunberland, after review ng
Hunter’s medi cal condition, also believed no surgical
intervention was then necessary, and attenpted to treat Hunter’s
prostate problemnnedically. Later, when it was clear fromtests
that Hunter’s condition was significantly worse, Duggan
consi dered surgery an appropriate option.

Plaintiff’'s expert makes two criticisns of Hunter’s
care: 1) that the nedical staff failed to followup in a
consi stent and effective manner; and 2) the PA's recomendati on
for Hunter to increase his liquid intake “could make synptons .

worse.” (Def. Ex. K, Steffan Letter, p. 6). Neither of these
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criticisnms establish deliberate indifference. Hunter was seen
eleven tines in fifteen nonths. As defendants’ expert noted,
“Hunter certainly got nore attention, care and treatnent than
patients with managed care health plans on the outside.” (Def.
Ex. L, Dr. G nsberg Dec., Attachnment B, p. 2). Even if the PA's
recomrendation to increase fluid intake “could make synptons .

worse,” it would not anount to deliberate indifference in the
absence of evidence that Dr. Malinov knew this and condoned the
m streat nent.

In Estelle, the Suprene Court discussed several cases
in which officials’ conduct would constitute deliberate
indifference. 1In one such exanple, a doctor chose “the easier
and | ess efficacious treatnent of throwi ng away the prisoner’s
ear and stitching the stunp.” Estelle, 429 U S. at 104, n.10. 1In
anot her, the “prison physician refuse[d] to adm nister the
prescribed pain killer and render[ed] |eg surgery unsuccessful by
requiring [the] prisoner to stand despite [the] contrary
instructions of the surgeon.” |d. Hunter’'s clains regarding Dr.
Malinov’'s treatnment of his prostate problens do not show this
| evel of deliberate indifference; he received considerable
nmedi cal treatnment, and on two separate occasions was referred to
a private urologist for guidance in his treatnent.

A prisoner claimng deliberate indifference can prove
t he subjective nental state of the official by circunstantia
evidence. Farner, 511 U.S. at 842. But construing all the

direct and circunstantial evidence in Hunter’'s favor, as required
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on a summary judgnent notion, no reasonable jury could find that
Dr. Malinov's actions constituted the “subjective reckl essness”
required to find deliberate indifference. [d.

Dr. Moritsuqu

Hunter, citing a variety of deficiencies in the health
care at Schuylkill, clainms that Dr. Mritsugu was responsible for
addressing them Hunter argues that reported |ack of
docunentation of quarterly evaluation of chronic care inmates,
| ack of docunentation in reviewing the files of infectious
di sease patients, and | ack of docunentation of patient education
shows Dr. Moritsugu’'s cul pability, but none of these deficiencies
relate to Hunter.

Hunter “nust allege acts or om ssions sufficiently
harnful to evidence deliberate indifference to serious nedica

needs.” Estelle v. Ganble, 429 U. S. 97, 106 (1976). Hunter was

seen eleven tinmes over a fifteen nonth period. “It is the role
of courts to provide relief to claimants, in individual or class
actions, who have suffered, or wll immnently suffer, actua
harm it is not the role of courts, but that of the politica
branches, to shape the institutions of government in such fashion

as to conply with the laws and the Constitution.” Lews v. Casey,

--- UuSsS ---, ---, 116 S.C. 2174, 2179 (1996) (finding that an
i nmat e nust denonstrate that the alleged shortcomngs in the
library or |egal assistance program hindered his efforts to

pursue a legal claim).
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The serious nedical condition nust be that of the
prisoner hinself, rather than conplaints that the prison
facilities may not neet the serious nedical needs of other

hypot heti cal prisoners. See Cal houn v. Horn, 1997 W. 672629, at

*2 (E.D. Pa., Qctober 29, 1997); see also Brown v. Borough of

Chanber sburg, 903 F.2d 274, 278 (3d G r. 1990) (“Deliberate

indifference to a prisoner’s serious nedical needs can give rise

to. . . aconstitutional violation.”) (enphasis added). The
Ei ght h Anmendnent prohibits “unnecessary and wanton infliction of

pai n” upon a prisoner. Gregg v. Ceorgia, 428 U. S. 153, 182-183

(1976). Hunter’s broad allegations that the prison facilities
are insufficient in general does not establish deliberate

i ndi fference unless he can show his own nedi cal care was
negatively affected by the deficiencies.

Hunter argues Dr. Moritsugu was deliberately
indifferent for inadequate supervision over the prison nedical
facilities that treated Hunter. But Hunter has not established
deliberate indifference with regard to any of his treating
nmedi cal personnel. *“Because the Court has concl uded t hat
plaintiff has failed to allege any unconstitutional conduct on
the part of defendant Malinov, there can be no liability on the
part of . . . Mritsugu for acquiescence in unconstitutiona

conduct of defendant Malinov.” Kahn v. Mlinov, 1997 W. 310064,

*4 (E.D. Pa., May 12, 1997). Since Hunter has insufficient

evidence that Dr. Mritsugu was deliberately indifferent, the
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notion for sunmary judgnment on behalf of Dr. Mritsugu will be

gr ant ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M LTON HUNTER . CaVIL ACTION

V.

DOCTOR MALI NOV, et al. © No. 96-1195

ORDER

AND NOW this 23rd day of Decenber, 1997, upon
consi deration of defendant’'s Second Mdtion for Summary Judgnent,
plaintiff’s response in opposition thereto, and defendant’s reply
thereto, it is ORDERED that defendant’s Second Mtion for Sunmmary
Judgnent is GRANTED.




