IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES
OF AMERI CA

V. © 97-CR-14- 06
M CHAEL J. REGAN

MEMORANDUM
Br oderi ck, J. Decenber 19, 1997

On Decenber 18, 1997, the Court held a hearing on Defendant
M chael Regan’s notion for bail pending his appeal of his
conviction. The Court granted Defendant’s Mtion. The Court now

submts this Menorandumin support of its Order.

On April 17, 1997, Defendant M chael Regan, a former
corrections officer at the Del aware County Prison, was convi cted
by a jury of one count of knowi ngly meking a fal se materi al
decl arati on while under oath, in violation of 18 U S.C. § 1623.
Specifically, the jury found that Defendant Regan viol ated 18
U S. C 8 1623 when, on February 1, 1996, while under oath before
a grand jury, Defendant responded "No" when asked if he ever saw
any “physical abuse” of a prisoner by the name of Ronal d Seaton
whi |l e Defendant was in the center control room of the prison

Defendant filed a post-trial notion for acquittal, which
this Court denied. On Novenber 21, 1997, the Court sentenced
Def endant to five nonths inprisonnment and two years supervised
release with a condition of supervised rel ease that Defendant

spend the first five nonths in home detention. The Court further



ordered that Defendant receive psychiatric care while in custody,
and that, as a condition of hone detention, Defendant undergo a
program of psychiatric counseling to be approved by the Probation
Depart ment .

Def endant has appeal ed his conviction to the Third Crcuit
Court of Appeals. He now seeks bail pending his appeal, pursuant
to 18 U.S.C. 8 3143(b). Section 3143(b) provides in rel evant
part:

... the judicial officer shall order that a person

who has been found guilty of an offense and sentenced

to a termof inprisonnent, and who has filed an appeal

or a petition for a wit of certiorari, be detained

unl ess the judicial officer finds-- (A by clear and

convi ncing evidence that the person is not likely to

fl ee or pose a danger to the safety of any other person

or the community if released under section 3142(b) or ©

of this title; and (B) that the appeal is not for the

pur pose of delay and raises a substantial question of

|aw or fact likely to result in (1) reversal; (ii) an

order for a newtrial; (iii) a sentence that does not

include a termof inprisonnent, or (iv) a reduced

sentence to a termof inprisonnent |ess than the tota

of the tinme already served plus the expected duration

of the appeal process...

Under 8 3143(b), the defendant seeking bail bears the burden
of showing: (1) by clear and convincing evidence that he is not
likely to flee or pose a threat or danger to the safety of any
ot her person or community if released; (2) that his appeal is not
for purpose of delay; (3) that his appeal raises a substanti al
guestion of law or fact; and (4) that if the substantial question
is determ ned favorably to himon appeal, the decision wll
likely result in reversal or an order for a newtrial as to al

counts on which inprisonnent has been inposed. United States v.




Mller, 753 F.2d 19,24 (3d Cir. 1985).

The Third Grcuit has explained that, with respect to the
third factor, a “substantial” question of Iaw or fact is one
“which is either novel, which has not been decided by controlling

precedent, or which is fairly doubtful.” United States v.

MIler, 753 F.2d at 23. The issue raised on appeal nust be
“debat abl e anong jurists,” or “adequate to deserve encouragenent

to proceed further.” United States v. Smth, 793 F.2d 85, 90 (3d

Gir. 1986).

Havi ng consi dered the four factors enunerated above, the
Court makes the follow ng findings:

Wth respect to the first factor, the Court finds by clear
and convi nci ng evidence that Defendant Regan is not likely to
fl ee. Defendant has appeared at every hearing before this Court
and has conplied with the pretrial services departnent and the
probati on departnent. Defendant is currently enpl oyed and
resides with his parents in their hone. Defendant has virtually
no assets. For these reasons, the Court finds that the Defendant
is unlikely to flee. However, in order to assure that Defendant
will not flee pending disposition of his appeal, the Court wll
order as conditions of bail that Defendant continue to reside at
his parents’ honme, maintain his current enploynent, and report by
t el ephone once a week to the pretrial services officer assigned
to this case.

The Court additionally finds by clear and convinci ng
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evi dence that Defendant is not likely to pose a threat or a
danger to others or to the conmmunity. Defendant was convicted of
a non-violent offense, and he has no reported history of

vi ol ence. The Court notes, however, its concern as to the threat
Def endant nmay pose to hinself. During the course of this

Def endant’ s sentencing, the Court |earned that Defendant had
attenpted to commt suicide shortly after his conviction.

Def endant has under gone several counseling sessions since that
suicide attenpt and he reports that he no | onger has suicida

t houghts or tendencies. He continues to suffer from depression,
however. Accordingly, in order to ensure that Defendant w Il not
pose a danger to hinself while on bail pending appeal, the Court
will order as a condition of bail that Defendant undergo regul ar

psychiatric treatnent.

Wth respect to the second and third factors, the Court
finds that Defendant’s appeal is not for the purpose of delay and
t hat Defendant’s appeal poses a “substantial” question of |aw or
fact.

As in his notion for post-trial relief, Defendant contends
on appeal that the governnment did not provide sufficient evidence
to prove beyond a reasonabl e doubt that Defendant know ngly
provided false testinony at the grand jury hearing on February 1,
1996. Specifically, Defendant Regan contends that the governnent
did not present sufficient evidence as to how Regan woul d have

under stood the term “physi cal abuse” when he was asked under oath
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if he had ever seen any “physical abuse” of Ronald Seaton while
Regan was in the prison control center. Defendant Regan contends
that, as a prison guard, he would have considered it acceptable
in sonme cases for a prison guard to apply sone | evel of physica
force to a prisoner. Defendant thus contends that he could have
seen sone physical force applied by his fellow prison guards to
the prisoner Ronald Seaton, and still have truthfully believed
that he did not see any “physical abuse” of the prisoner.

Accordi ngly, Defendant contends that the governnent did not neet
its burden of showi ng beyond a reasonabl e doubt that Defendant
knew his testinony was false at the tinme he gave the testinony
before the grand jury.

Def endant al so contends in his appeal, as he did in his
post-trial notion, that the Court commtted error in refusing to
gi ve Defendant’s proposed jury instruction which defined
“physi cal abuse” as “cruel and unusual punishnment in violation of
the Ei ghth Amendnent,” and provided a | engthy definition of cruel
and unusual puni shnent.

Inits July 30, 1997 Menorandum and Order denyi ng Def endant
Regan’s notion for post-trial relief, this Court found that the
government had presented nore than sufficient evidence to prove
beyond a reasonabl e doubt that Defendant Regan knew that his
statenent was fal se when he answered “No” to the question of
whet her he had ever seen any “physical abuse” of Ronald Seaton
whi | e Def endant Regan was in the prison control center. The

Court also found that it had provided adequate jury instructions
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as to what constitutes cruel and unusual punishnent in violation
of the Ei ghth Amendnent.

Al t hough this Court maintains that it correctly denied
Def endant Regan’s notion for post-trial relief, the Third G rcuit
has nmade clear that the District Court’s determ nation of whether
a question on appeal is “substantial” does not depend on whet her
the District Court believes its own order is likely to be

rever sed. United States v. Mller, 753 F.2d. at 23. In order to

determ ne that a question on appeal is “substantial,” the
District Court need only determne that the issue is one which is
“fairly debatable” or “adequate to deserve encouragenent to
proceed further.” In the instant case, the Court finds that
Def endant Regan’s contention that the governnent failed to neet
its burden of proving beyond a reasonabl e doubt that Defendant
Regan knowi ngly made a false material declaration to the grand
jury raises a “substantial” question for purposes of 18 U S.C
3143(b).

Finally, with respect to the fourth factor, the Court finds
that if the substantial question described above is determ ned
favorably to Defendant Regan on appeal, the decision will likely

result in a reversal or an order for a new trial. United States

v. Mller, 753 F.2d 19,24 (3d 1985). 1In order to be convicted
under 18 U.S.C. 8§ 1623, a defendant nust have known at the tine
he gave his testinony under oath that his testinony was false.

| f the governnent failed to prove beyond a reasonabl e doubt this

essential el enment of know edge, Defendant coul d not have been
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convicted under 18 U S.C. § 1623.

Accordingly, the Court finds that Defendant has shown by
cl ear and convincing evidence that he is not likely to flee or
pose a danger or threat to others or the community. Furthernore,
al t hough the Court renmains of the opinion that the governnent
presented nore than sufficient evidence to prove beyond a
reasonabl e doubt that Defendant know ngly provided false
testinony at the grand jury hearing on February 1, 1996, and that
the Court provided adequate jury instructions as to what
constitutes cruel and unusual punishnment in violation of the
Ei ghth Anendnent, the Court finds that Defendant’s appeal is not
for purpose of delay, and raises a substantial question which, if
determ ned favorably to Defendant Regan on appeal, is likely to
result in an reversal or an order for a newtrial. The Court
will therefore order that Defendant M chael Regan be rel eased on
bai | pendi ng appeal of his conviction.

An appropriate O der follows.



