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Holt Cargo Systens, Inc. (“Holt”) noved to intervene in
this action, and assert a “Response, New Matter and Countercl ai m
on behal f of the Phil adel phia Regional Port Authority.” The
court denied the notion, but gave Holt | eave to intervene on its
own behalf as to the actual issues in litigation. Holt then
reasserted its “Response, New Matter and Countercl ai mon behal f
of the Phil adel phia Regional Port Authority.” The Court denied
the notion, but granted Holt the opportunity to be heard am cus
curiae on the clainms before the court. (Order of Decenber 10,
1997). Holt appealed; this nenmorandumis in support of the order
bei ng appeal ed, in accordance wth Local Appellate Rule 3.1
Notice to Trial Judge; Opinion in Support of Order.

Facts

Def endant Phi | adel phi a Regi onal Port Authority
(“PRPA”), a public entity of the Commonweal th of Pennsyl vani a,
was fornmed to pronote port devel opnent in southeastern

Pennsyl vania. PRPA owns nmarine termnals and other facilities in



t he Phil adel phia region of the Port District, including property
known as Pier 96 South.

Plaintiff Pasha Auto Warehousing, Inc. (“Pasha”)
entered into a construction and subl ease (“Pasha | ease”) with
PRPA for Pier 96 South. A condition precedent to the Pasha | ease
was that the PRPA would construct certain buildings and
facilities in and around Pier 96 South. |In order to convey a
current possessory right to Pier 96 South, Pasha and PRPA al so
entered into an “InterimLease Agreenent,” (“interimlease”), to
govern Pasha’ s use of the prem ses until fulfillnment of the
condition precedent. The Pasha | ease provided that Pasha woul d
have a right to renew its | ease under certain conditions, and to
reguest expansion of the scope of permtted activities on the
Pier 96 South property.

PRPA entered into a subsequent | ease agreenent (“Packer
Avenue | ease”) with Holt, a Del aware corporation in the business
of stevedoring, warehousing and providing term nal services. The
Packer Avenue | ease enconpasses a |arge parcel of property,
including Pier 96 South. The |ease between Holt and PRPA states
that the “PRPA shall grant to Holt . . . [the] right . . . to
devel op Pier 96 South at such tine that Pasha . . . either has
consented to such grant or no |longer has any rights with respect
to Pier 96 South.” (Holt’s Anmended Lease with PRPA, Section
24.2(b)(i)). Holt alleges that the PRPA failed to disclose the
exi stence of Pasha's interimlease. All parties involved agree

that the Holt | ease does not create a possessory right in Pier 96



South until the expiration of the Pasha |ease; there is a dispute
regardi ng when the interimlease and the Pasha | ease expire.
Procedural History

The Rel ated Conspiracy Action. On Decenber 28, 1994,

Holt and two related corporations filed a conplaint alleging a
conspiracy to deprive Holt of its Packer Avenue |ease, and drive

Holt out of business. Holt et al. v. Delaware Ri ver Port

Authority et al., Case No. 94-CVv-7778 (E.D. Pa.). There was a

dispute in that related action (“the conspiracy action”) about
whet her the clainms were subject to the mandatory jurisdiction of
the Federal Maritinme Commssion (“FMC’). The FMC, an independent
U.S. regulatory agency, has prinmary responsibility for enforcing
t he Shi pping Act of 1984 (“The 1984 Act”). The 1984 Act provides
a conprehensive schenme for regulation of common carriers and

mari ne term nal operators. Pending FMC determ nation of whether
it had exclusive jurisdiction, this court severed all but two
constitutional clains,. Holt then voluntarily dism ssed al
severed clainms, and asserted themin an FMC acti on.

The defendants in the conspiracy action filed a notion
to dismss under Fed. R Cv. P. 12(b)(6). The court found that,
taking all allegations in the conplaint as true, Holt could prove
no set of facts establishing a procedural due process violation
or a basis for injunctive relief for alleged violations of the
terms of the New Jersey-Pennsyl vani a Anended | nt erstate Conpact
to manage the Del aware River Port region. Holt’s equa

protection and substantive due process clains were not dism ssed



and are listed for trial in March. Holt filed a notion to
certify for appeal this court’s decision to grant the defendants’
nmotion to dismiss in part.

The Decl aratory Judgnent Action. Pasha filed a

conpl ai nt on Cctober 2, 1996 to clarify its rights to Pier 96
South. Its conplaint sought a declaratory judgnent that: 1) any
provisions in any Holt lease in conflict with the Pasha | ease or
the Interiml|ease are void; 2) PRPA could not delegate to Holt
its discretion over alterations or extensions of the Pasha | ease
or Interimlease; 3) Pasha has certain rights to Pier 96 Sout h;
4) any PRPA delegation to Holt of its power to expand Pasha’s
permtted activities is void; and 5) any veto PRPA granted to
Holt over the extension of Pasha s |ease is void.

Two of the three Holt defendants noved to di sm ss
pursuant to Fed. R Cv. P. 12(b)(1), or pursuant to the doctrine
of “primary jurisdiction.” Holt argued that the action was
subject to the mandatory jurisdiction of the FMC, or, in the
alternative, that it was subject to FMC s prinmary jurisdiction.
Pasha argued that it was not a conmon carrier or a narine
termnal, and therefore not subject to the FMC s excl usive
jurisdiction, and the primary jurisdiction doctrine was not
appl i cabl e.

FMC was invited to appear amcus curiae. In its brief,

the FMC admtted that “[a]ln action nerely for breach or
enforcenment of a maritime contract, including a marine term nal

| ease, will not ordinarily engage the Comm ssion’s jurisdiction.”



(FMC Brief, p. 12). The FMC argued that, to the extent that
Pasha’ s conplaint alleges Holt’'s Packer Avenue |ease is void and
shoul d be set aside, it “raise[d] issues within the agency’s
primary jurisdiction.” (FMC Brief, p. 13).

The court determ ned that sone of the clainms in this
action mght be subject to the FMC s jurisdiction, either
mandat ory or primary, but that interpretation of Pasha' s | ease
wi th PRPA was severable fromthe validity of the Holt Packer
Avenue | ease. The court retained jurisdiction over the
decl aratory judgnent action involving Pasha' s contractual rights
with PRPA. The decision to decide sone clainms, but |eave others

for the FMC was consistent with FMC holdings in River Parishes

Co., Inc. v. Onet Primary Alum num Corp. , 27 SRR 621 (F.MC

1996), vacated on other grounds, F.MC. 1996, and Philips-Parr,

Inc. v. Enpressa Lineas Maritimas Argentinas, S.A., 25 F.MC 673
(1983).

The court’s order specifically stated that “[t]he court
wi || adjudicate Pasha' s |lease interests in Pier 96 South (Count
I11), and the obligation of PRPA thereunder with regard to | ease
renewal and expansion of Pasha s permtted activities under the
| ease (Count 1V). Because of its interest in the outcone, Holt
may nove to intervene in Pasha s action against PRPA.” The court
granted Holt’s notion to dismss as to all other issues.

Holt noved to intervene, and assert its “Response, New
Matt er and Counterclaimon behalf of The Phil adel phi a Regi onal

Port Authority.” In the “Response, New Matter, and Counterclainf



Holt sought to assert defenses and a counterclai mon behal f of
PRPA, which all egedly woul d not assert them “because of collusion
bet ween PRPA and Pasha.” (Holt’s Mdtion to Intervene, § 63). |Its
noti on was based, in part, on a concern that this court m ght
“decl ar[e] provisions of the Holt |ease to be void.” (Holt’s
Menor andum of Law i n Support of Mdtion to Intervene, p. 7). This
argunent evi dences a mi sunder standi ng because the court will not
interpret any provisions of the Holt |ease. The court explicitly
stated it would Iimt its decision to interpretation of the Pasha
| ease interest in Pier 96 South and the obligations of Pasha and
t he PRPA thereunder.

Holt’s previous 12(b)(1) notion had been filed only on
behal f of two of the three related Holt defendants. As a result,
the clainms against the third Holt defendant had not been

dism ssed. Holt alleged that this occurred because of "a
conmputer error.” Pasha noved to strike Holt’s notion to

i ntervene, because Holt was already a party to the action. After
a conference call, the court granted Pasha’'s notion to strike,
and di sm ssed the third Holt defendant, consistent with the
court’s earlier order. 1In that conference call, the court
informed Holt that had it not stricken Holt’s notion to
intervene, the court would have denied Holt’'s attenpt to assert
clains other than with regard to the Pasha | ease. The court also
reaffirmed that the the terns of the Holt | eases woul d not be

adj udi cat ed, because the decision would be limted to the | ease

obl i gati ons between Pasha and the PRPA



I n the subsequent order, the court stated that
“[b] ecause of its interest in the outcone, its |lease with PRPA
and its resulting privity of contract with PRPA, Holt Cargo

Systems, Inc. nay nove to intervene to be heard only on the

interpretation of Pasha's |ease with Phil adel phia Regi onal Port

Authority (“PRPA’) with respect Pier 96 South (Count 111), and
the obligation of PRPA to Pasha with regard to | ease renewal and
expansi on of Pasha’'s permitted activities under the | ease (Count
IV).” (enphasis added). This |anguage mrrored the |anguage of
the earlier order limting the clains to be heard.

In direct contravention of the court’s limtation of
its jurisdiction, the court’s statenents in the conference call,
and the court’s explicit |language in the subsequent order, Holt
nmoved to intervene and assert essentially the sane “Response, Mw

Matter, and Counterclains.”?

Holt attenpted to add a defense
that “Holt’ s rights do not conflict with Pasha' s rights;” a
defense that “the Holt | ease conplies with Pennsylvania |aw,” and
a counterclaimbased on an all eged conspiracy between PRPA and
Pasha. Because Holt had signed a subsequent |ease with PRPA for
the same property, the court decided that it would allow Holt to

be heard, but not accord it full party status. Holt has been

allowed to “participate am cus curiae, and [to] be heard only on

! Holt, inits Second Motion to Intervene, actually
ed to assert nore clains than it had in the previous notion.
t added a claimthat the suit should be dismssed for |ack of
u
t

—+

;
Ho
a sticiable case or controversy under Article Ill, because the
parties do not have an honest and actual antagonistic assertion
of rights. (Holt’s Menorandum of Law in Support of Second Mdtion
to Intervene, p. 8).

i
|
j
r



the interpretation of Pasha’s | ease wi th Phil adel phi a Regi onal
Port Authority (“PRPA’) with respect to Pier 96 South (Count
I11), and the obligation of PRPA to Pasha with regard to | ease
renewal and expansion of Pasha s permtted activities under the
| ease (Count 1V).” Again, this |anguage tracked the court’s
earlier order limting its jurisdiction to avoid conflict with
the FMC' s exclusive or primary jurisdiction.

It is this decision Holt is appealing. Holt sought
twice, in contravention of the court’s explicit instructions, to
add clains for an alleged conspiracy by Pasha and the PRPA to
deprive Holt of its interest in the Pier 96 South property. The
claims it submts on behalf of PRPA for its own benefit reassert
severed cl ai ns pending before the FMC. Holt would also insert in
this action clains asserted in the related conspiracy action soon
to be tried. These clains are related to the dism ssed clains
for violation of the interstate conmpact in the conspiracy action,

whi ch Holt sought to have certified for interlocutory review 2

Di scussi on

| ntervention of right

Under Fed. R Civ. P. 24(a)(2), a party may intervene
as of right if: 1) the application for intervention is tinely; 2)
the applicant has a sufficient interest in the litigation; 3)the

interest may be affected or inpaired, as a practical matter, by

2 Since this court’s order of Decenber 10, 1997,
certification under Rule 54(b) was decided; O der dated Decenber
23, 1997.



t he disposition of the action; and 4) the interest is not
adequately represented by an existing party in the litigation.

Harris v. Pernsley, 820 F.2d 592, 596 (1987). “Although these

requirenments are intertw ned, each nust be nmet [for a party] to
intervene as of right.” [d.

There is no doubt that the application was tinely. The
district court invited Holt to nove to intervene when it
di sm ssed all clainms against Holt on COctober 28, and again
invited such a notion on Novenber 19, 1997. Holt noved to
i ntervene on Novenber 6, and Novenber 24, 1997, approximtely a
week after each court order.

Holt does not have a sufficiently protectable interest
in the issues the court will actually try to intervene as of
right. Defining the precise nature of what the interest nust be
is difficult, it nust be “significantly protectable.” Donal dson

v. United States, 400 U. S. 517 (1970). This “significantly

protectable” interest “nmust be a |l egal interest as distinguished
fromthe interests of a general and indefinite character. The
applicant nust denonstrate that there is a tangible threat to a
| egal Iy cognizable interest to have the right to intervene.”
Harris, 820 F.2d at 601. Mere economc interest in the outcone
of the litigation is insufficient to support a notion to

i nt ervene. See United States v. Alcan Alum num, 25 F.3d 1174,

1185 (3d GCir. 1994). “[T]he nere fact that a | awsuit nay inpede
athird party’s ability to recover in a separate suit ordinarily

does not give the third party the right to intervene.” Muntain



Top Condoni nium Ass'n v. Dave Stabbert Master Builder, Inc. , 72

F.3d 361, 366 (3d Gr. 1995).

What ever Holt’'s interest, it is not directly inpaired
by the disposition of this action. The court has dism ssed al
clains except the interpretation of Pasha s |ease interest in
Pier 96 South. PRPA signed a lease with Holt effective on
expiration of the Pasha lease. It is axiomatic that PRPA coul d
not convey to Holt a property interest it no |longer had. Holt
certainly has an interest in the outcone of the dispute between
Pasha and PRPA, but its own interest is not directly affected.
Holt nmay hope the court limts Pasha' s | ease, but hope is
insufficient to warrant intervention as of right. Holt’s |ease,
by its own adm ssion, is secondary to whatever interests Pasha
has in Pier 96 South. |If PRPA m srepresented Pasha’s contract to
Holt, Holt’s renedy is agai nst PRPA for conveying rights PRPA no
| onger retained.

In its notion to intervene and its second notion to
intervene, Holt cites the sane five cases for the proposition
that “[n]unmerous courts have recogni zed the right of persons to
intervene in proceedi hgs concerning di sputes over possession of
real estate.” (Holt’s Motion to Intervene, p. 7-8; Holt’s Second
Motion to Intervene, p. 12-13). None of these cases are

applicable. 1In Sanquine, Ltd. v. U S Departnment of Interior,

the court was determning the effect of a consent decree barring
a certain governnment decision. |If the consent decree were not

entered, the governnent decision “would provide a direct economc

10



benefit to [the proposed intervenors], since they could re-I|ease
[certain areas of] their lands when the . . . ternms of their

| eases expire.” Sanguine, Ltd. v. U S. Departnent of Interior,

736 F.2d 1416, 1420 (10th Cir. 1984). In this way, the court was
directly deciding what the proposed intervenors rights were, and
t he decision had a current and i mmedi ate inpact on their rights.
Holt’s rights are not inmediately inpacted by a decision by this
court on the interpretation of the Pasha | eases. Holt is not
benefitted econom cally by any decision, because the court is
only looking at the rights and obligations of Pasha and PRPA
under their contracts.

In Atlantis Dev. Corp. v. US., two different parties

each clained a current immediate property right in sone cora
reefs off the Florida coast. The governnent, suing only one of
them sought injunctive relief on the basis that the | ands were
“subject to the jurisdiction, power, and disposition of the

United States.” Atlantis Dev. Corp. v. US. , 379 F.2d 818, 821

(5th Cir. 1967). The Court of Appeals held that the proposed
intervenors interest was sufficient to warrant intervention
because each party was claimng owership. Holt’s interest in
Pier 96 South only arises through a | ease explicitly effective
only on expiration of the Pasha | eases. This sort of secondary
interest is not the same as Atlantis’s current ownership claim

In MIle Lacs Band of Chippewa Indians v. M nnesota,

989 F.2d 994 (8th G r. 1993), the court was determ ning the

effect of a treaty on an Indian tribe’s hunting, fishing, and

11



gamng rights in a certain area, including whether the tribe had
rights over private property in the area. The private property
owners sought to intervene because the suit mght inpact the
tribe’s rights over property currently in their possession.
Holt’s interest in Pier 96 South will not be decided by this
court, because the court has |limted its jurisdiction to
interpretation of “Pasha’s |ease interests in Pier 96 South, and
t he obligation of PRPA thereunder with regard to | ease renewal
and expansi on of Pasha’'s permitted activities under the |ease.”
The court is not determning Holt’s rights, but Pasha’s rights
agai nst PRPA.

Pacific Mut. Life Ins. Co. v. Anerican Nat. Bank &

Trust Co. of Chicago, allowed Iimted partners to intervene in an

action to protect partnership assets when the general partner
m ght have been breaching his fiduciary duty. The genera
partner was “nearly judgnent proof” and “could not be nade to pay

for the harm he has allegedly caused.” Pacific Mut. Life Ins. Co.

v. Anerican Nat. Bank & Trust Co. of Chicaqgo, 110 F.R D. 272, 274

and 275 (N.D. Ill. 1986). 1In this action, Holt and PRPA are not
in a fiduciary relationship, and PRPA owes no fiduciary duties to
Holt. Nor is there any allegation that PRPA is judgnent-proof,
or that Holt will be unable to collect in a subsequent action by
Hol t agai nst PRPA.

In St. Paul Fire & Marine Ins. Co. v. Sunmit-WArren

| ndust. Co., the court allowed a party to intervene to determ ne

whet her an i nsurance conpany was |iable for any clai nms agai nst

12



t he insured based on toxic contam nation of a parcel of property.
The insured was a di ssol ved corporation, which had been inpl eaded
by the proposed intervenor in a related action. Wile

acknow edgi ng the contingent nature of the intervenor’s claim

the court found that the dissolved corporation was required to

purchase the insurance as a condition of the lease. “If the
insurer prevails in the instant action, . . . the proposed
intervenor . . . may be left with a holl ow judgnent against a

defunct corporation.” St. Paul Fire & Marine Ins. Co. v. Summit-

Warren Indust. Co., 143 F.R D. 129, 134 (N.D. Chio). This

hol ding, like the decision in Pacific Mitual, was based on a

conclusion that the party in the suit would be unable to satisfy
any judgnent the intervenor subsequently obtains. That is not
t he case here.

The St. Paul court found that “[p]lermtting the
[intervenors] to intervene will create little or no interference
with or conplication of the litigation.” 1d. (quoting New

Hanpshire Ins. Co. v. Greaves, 110 F.R D. 549, 552 (D.RI.

1986)). Allowing Holt to intervene and assert its “Response, New
Matter, and Counterclaimon Behalf of PRPA” will significantly
conplicate this litigation by asserting issues unrelated to the
sinple interpretation of the | ease: whether “[t]he existence of

the InterimPasha Lease was concealed fromHolt,” (Response, New
Matter, and Counterclaim ¢ 7); whether Pasha and PRPA have a
“mutual interest[] in harm ng and/or destroying Holt,” (id. at

41); what are the extent of Holt’s “rights to devel op additiona

13



parcels, including Pier 96 South,” (id. at ¥ 62); and whether
“Holt’s rights [in Pier 96 South] . . . conflict with Pasha’'s,”
(id. at ¥ 63). Adding these issues not only conplicates the
litigation, but also raises the possibility of encroaching on the
FMC s exclusive or primary jurisdiction.

Holt has all eged but not established that PRPA does not
adequately protect the interests of PRPA and Holt in Pier 96
South. Having | eased the sanme property to two different parties,
PRPA has a significant interest in not having those |eases in
conflict, because to the extent the | eases are in conflict, PRPA
may be liable to Holt for damages.

| nadequacy of representation is or nmay be shown by

proof of collusion between the representative and an opposi ng

party. Standin v. Union Elec. Co., 309 F.2d 912, 919 (8th Cir.
1962) (Bl ackmun, J). “However, ‘representation is adequate when
the objective of the applicant for intervention is identical to

that of one of the parties.”” Coalition of Arizona/New Mexico

Counties for Stable Economic Gowh v. U S. Departnent of

Interior, 100 F.3d 837 (10th Cr. 1996) (quoting Cty of Stilwell

V. Orarks Rural Elec. Coop., 79 F.3d 1038, 1042 (10th Gr.

1996)). When the proposed intervenor and a party to the suit
both seek the sane goal, the proposed intervenor nmust nmake “a
concrete showi ng of circunstances in the particular case that
meke the representation inadequate.” 7C C. Wight & A Mller
Federal Practice and Procedure, 8§ 1909 at 340 (1986). Holt and

PRPA both seek to have the court find Pasha's interest is

14



[imted: Holt because its subsequent |ease of Pier 96 South may
be triggered, and PRPA because it may be liable to Holt if it

| eased Holt rights it no longer retained. After PRPA | eased Pier
96 South to Pasha, it willingly entered int a lease with Holt.
Holt’ s sweeping all egation that PRPA and Pasha are conspiring
against it, the subject of the related conspiracy action, is
insufficient to counter specific reasons for PRPA to protect the
interest of Holt as well as PRPA.

Per m ssive |Intervention

Fed. R Cv. P. 24(b) provides that “anyone may be
permtted to intervene in an action . . . when an applicant’s
claimor defense and the main action have a question of |aw or
fact in comon.” Fed. R Cv. P. 24(b) (1991). There can be no
doubt that Holt’s possible claimagainst the PRPA has a question
of law or fact in common with this action. The court may find
that Pasha’ s interests include certain rights. The PRPA may have
subsequently conveyed sone of those rights to Holt. A decision
on Pasha’s rights under its | ease nay have a preclusive effect on
whet her Holt can act on the rights under the Holt | ease or claim
damages.

For this reason, the court gave Holt | eave to intervene
on the issue the court will adjudicate herein, specifically “the
interpretation of Pasha's | ease with Phil adel phi a Regi onal Port
Authority (“PRPA’) with respect Pier 96 South (Count 111), and

the obligation of PRPA to Pasha with regard to | ease renewal and

15



expansi on of Pasha’'s permitted activities under the | ease (Count
IV).”

In contravention of the court’s orders, Holt tw ce
refused to limt its conplaint in intervention to the issues
before the court, and attenpted to raise the issues inits
rel ated action agai nst PRPA. The court then decided that
allowing Holt to intervene and had full party status would
“unduly delay or prejudice the adjudication of the rights of the
original parties.” Fed. R Cv. P. 24(b) (1991). The court found
that Holt’s determination to raise other issues, to conplicate
the action, and to delay the resolution of the issues before the
court mandated denial of intervention. The court is still
interested in Holt’s views on the clainms being adjudicated, and

has granted Holt |leave to participate am cus curiae. The court

is determined not to allow Holt to derail the proceedings; for
that reason it granted Holt the right to be heard, but not full
party status. “[Where, as here, the interests of the applicant
in every manner match those of an existing party and the party's

representation is deened adequate,” this court finds it is
unnecessary to accord Holt full party status because the *

resulting delay would be ‘undue.’” Hoots v. Comonwealth, 672

F.2d 1133, 1136 (3d Cir. 1981).
Concl usi on
Al nost thirty years ago, the Court of Appeals for the
District of Colunbia noted that intervention involves an

“accomodati on between two potentially conflicting goals: to

16



achi eve judicial econom es of scale by resolving related issues
in asingle lawsuit, and to prevent the single lawsuit from

becom ng fruitlessly conplex or unending.” Smuck v. Hobson, 408

F.2d 175, 179 (D.C. Cr. 1969). This court attenpted to strike
this balance by allowing Holt two separate opportunities to
intervene to be heard on the issues on which the action wll
proceed. Each tinme, Holt would not conply with the court’s
explicit orders.

Even though Holt | acks a sufficiently protectable
interest, the district court found it entirely appropriate to
permt Holt to be heard on the interpretation of Pasha' s | ease
wWith respect to Pier 96 South, however its status may be legally
characterized. Indeed, permtting persons to appear in court,
either as friends of the court or as intervenors for a limted
pur pose, may be advi sable where third parties can contribute to
the court’s understandi ng of the consequences of the action
before the court. Harris, 820 F.2d at 603.

Holt attenpts to assert defenses and a counterclaim
PRPA has allegedly failed to assert because of a conspiracy
bet ween PRPA and Pasha. These clains are not before the court in
this action. “[l]ntervention will not be permtted to breathe

life into a ‘nonexistent’ lawsuit.” Fuller v. Volk, 351 F.2d 323,

328 (3d Cir. 1965). Rather than allowing the suit to becone
fruitlessly conplex or unending, the court decided that it would
be nore appropriate to proceed with the parties already before

the court, and allow Holt to participate am cus curiae. Holt’s

17



refusal to conformits actions to the court’s orders should not
del ay the adjudication of the rights and obligations of the

parties to the | ease, both of whom are already before the court.
For the reasons stated above, Holt’s npbtion to intervene was

deni ed, but Holt was pernmitted to participate anicus curiae on

the issues to be adjudi cat ed.

Norma L. Shapiro, J.
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