IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORTH AMERI CAN COMPANY FOR LI FE :
AND HEALTH | NSURANCE : CIVIL ACTION
Plaintiff, ;
V.
No. 97-4424
PATRI CIl A RUPP, I ndividually, and
as the Executrix, Admnistratrix
or Intestacy Representative of
the Estate of EDWARD S. RUPP, SR,
deceased,

and

JERQOVE REDI NGTON
Def endant s.

VEMORANDUM ORDER

G een, S.J. Decenber 17, 1997

Presently before this court is Defendant Redington's Mdtion
to Dismss Counts IV of Plaintiff's Conplaint pursuant to Federa
Rule of Civil Procedure 12(b)(6) for failure to state a
cogni zabl e claim For the reasons stated below, the notion wl|
be deni ed.

Fact ual Backagr ound

Def endant Redi ngton is an insurance broker authorized to do
busi ness on behalf of Plaintiff North American Conpany for Life
and Health I nsurance. Defendant Patricia Rupp is the w fe of
deceased Edward Rupp, and secretary to Defendant Redi ngton.
Plaintiff issued a life insurance policy to M. Edward Rupp, in
May, 1996. The designated primary beneficiary is Defendant
Patricia Rupp.



On May 13, 1996, prior to delivery of the policy, M. Rupp
was hospitalised with a probabl e diagnosis of pancreatic cancer.
Sonmetinme prior to delivery, the parties had agreed to anend the
policy. On May 13, 1996, Plaintiff mailed the Policy and
Amendnent to Defendant Redington along with instructions for
delivery. According to those instructions, "[d]elivery should
only be made while the applicant is living and in good health.™
(Conp § 53). In addition, the Anendnent contains a provision
requiring "the statnents and representations in the origina
application to remain true." (Conp T 60).

On May 16, 1996, Defendant Redi ngton delivered the Policy
along with the Arendnent to M. Rupp in his roomat the Holy
Redeener Hospital. The fact that Defendant Redi ngton was
hospitalized, Plaintiff argues, was sufficient to put Defendant
Redi ngton on notice that M. Rupp's nedical condition had changed
significantly since the tinme of the application. Plaintiff
al l eges that Defendant Redi ngton signed the Anendnent, delivered
the Policy, and accepted a check for the remaining premumwth
know edge that M. Rupp was no |onger in good health. The
Conpl ai nt avers further that Defendant Redi ngton know ngly
concealed this information fromPlaintiff in order to receive his
comm ssion on the Policy, and to help M. Rupp obtain insurance
coverage to which he was not entitled. (Conp T 159). Plaintiff
seeks conpensatory and punitive danages as well as attorneys'
fees and costs.

Di scussi on




A court may grant a notion to dismss for failure to state a
clai munder Rule 12(b)(6) of the Federal Rule of Civil Procedure
only if it finds that the plaintiff cannot prove any set of
facts, consistent with the conplaint, which would entitle himto

relief. H shon v. Spalding, 467 U S. 69, 73, 104 S. C. 2229,

2232 (1984). In making this determnation, the court nust accept
as true all allegations nade in the conplaint and any reasonabl e

i nferences therefrom Rocks v. City of Phil adel phia, 868 F.2d

644, 645 (3d Cr. 1989).

Def endant Redi ngton contends, that Count IV of the Conpl aint
al l eging fraud, should be dism ssed because it fails to satisfy
t he special pleading requirenents of Rule 9(b) and applicable
case | aw.

Under Rule 9(b), a plaintiff is required to plead (1) a
specific false representation of material fact; (2) know edge by
the person who made it of its falsity; (3) ignorance of its
falsity by the person to whomit was made; (4) the intention that
it should be acted upon; and (5) that the plaintiff acted upon it
to his danmage. Christidis v. First Pa. Mortgage Trust, 717 F.2d

96, 100 (3d G r. 1983). Defendant Redington clains that Plaintiff
has failed to allege the particular actions or m srepresentations
that are fraudul ent.

On the contrary, however, the Conplaint alleges that
Def endant Redi ngton knew that M. Rupp had been hospitalized and
that his nedical condition had changed significantly since he
subm tted his application for insurance coverage. Plaintiff

al l eges that Defendant Rupp concealed this information from



Plaintiff in order to receive his comm ssion, and in order to
help M. Rupp obtain insurance coverage to which he was not

entitl ed.

Def endant Redi ngton contends that there was no fraud because
M. Rupp's official diagnosis of pancreatic cancer was not nmade
until My 22, 1996, six days after the Policy was delivered. At
this stage, however, the court does not have to decide if there
was actually fraud, only whether the Plaintiff has all eged
sufficient facts to state a claimfor fraud.

Moreover, the Third G rcuit has cautioned agai nst adopting
too narrow a reading of Rule 9(b)'s particularity requirenents.
Id. Specific allegations of tinme and place are not required by
the rule, provided that the plaintiff gives the defendants ot her

means of precision and substantiation. Seville Indus. Mach. Corp

v. Sout hnost Mach. Corp., 742 F.2d 786, 791 (3d Cr. 1984) cert.

denied, 469 U. S. 1211, 105 S. C. 1179 (1985). Here, | conclude

t hat the Conpl ai nt has gi ven Def endant Redi ngton sufficient facts
so as to put himon notice of the fraud claim Accordingly,
Plaintiff has satisfied the pleading requirenents of Rule 9(b).

The notion is denied. An appropriate order follows.



