IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON NO. 97- 2892
v. : CRIM NAL NO. 93-314-01
LOU' S AGNES

MEMORANDUM

BUCKWALTER, J Decenmber 9, 1997

In 1995 Louis Agnes pled guilty to a violation of the
Controll ed Substance Act, and this Court sentenced himto 292
nmont hs i nprisonnment, based on an Ofense Level of 36 and a
Crimnal Hi story Score of V. On April 24, 1997, Agnes filed this
pro se docunent on an official 28 U S.C. § 2255 formrequesting
the Court to either grant himan extension of tine to file a
section 2255 notion, or to hold a section 2255 action in abeyance
pendi ng the resolution of three other such actions before three
other judges in this district.

Agnes does not intend to chall enge his underlying
conviction in the above-captioned crimnal matter, but rather his
sentence. He does not argue that this Court sentenced him
incorrectly, but that the crimnal history score on which his
sentence was based was in turn based on three constitutionally
i nfirmconvictions, each of which he is now challenging. Should
he succeed in one or nore of these challenges, he hopes to return

to this Court and challenge his current sentence as based on an



i nproper crimnal history score. He has filed this notion
solely to protect hinself against the one-year deadline which
Congress recently inposed for section 2255 notions.?

The governnent opposes his request, and it represents
that one of his three other petitions was denied on May 5, 1997
(Agnes’s request for a certificate of appealability in that case
is apparently pendi ng before the Court of Appeals), while the
other two are pending before other district judges. Although the
parties raise several interesting issues, the Court wll not

reach themat this point, because it finds that Agnes has not

1. 28 U S . C § 2255, as anended effective April 24, 1996 by the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA), Public Law No. 104-132
provi des:

Federal custody; renedies on notion attacking sentence

A prisoner in custody under sentence of a court established by Act of

Congress claimng the right to be rel eased upon the ground that the

sentence was i nposed in violation of the Constitution or |aws of the

United States, or that the court was without jurisdiction to inpose such

sentence, or that the sentence was in excess of the maxi mum authorized

by law, or is otherwi se subject to collateral attack, nmay nove the court

whi ch i nmposed the sentence to vacate, set aside or correct the sentence.
* * * * * * *

A l-year limtation period of limtation shall apply to a notion under

this section. The limtation period shall run fromthe |atest of--

(1) the date on which the judgnment of conviction becones final

(2) the date on which the inpedinent to naking a notion created by

governmental action in violation of the Constitution or |laws of the

United States is renoved, if the novant was prevented from making a

notion by such governnental action

(3) the date on which the right asserted was initially recogni zed by the

Suprene Court, if that right has been newly recogni zed by the Suprene

Court and made retroactively applicable to cases on collateral review,

or

(4) the date on which the facts supporting the claimor clains presented

coul d have been discovered through the exercise of diligence.
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presented the Court with either a section 2255 notion? or a
justiciable controversy. Agnes may eventually chall enge this
sentence, but he is not now \WWether or not he actually does
file a section 2255 notion in this Court is dependent upon the
outcone of his three other section 2255 notions, and this Court
obvi ously has no control over those cases.

I n an unpublished opinion in the Southern District of
New York, a petitioner requested an extension of tine to file a
section 2255 notion because he feared that his pending F. R
Crim P. 33 notion would not be resolved until after the

expiration of the one year deadline. United States v. Eubanks,

1997 WL 115647 (S.D.N. Y. March 14, 1997). The Eubanks court
found the application to be “premature” and denied it wthout
prejudice to the petitioner’s “right to apply for an extension,
and/or to argue for the tolling of any applicable statue of
[imtations, at such tinme when he files a section 2255 noti on,
setting forth his legal argunents for such extension or tolling.”
A nore recently published opinion fromthe sane court reached a

sim |l ar concl usion. In the Matter of WAttanasiri, F. Supp.

1997 WL 716154 (S.D.N. Y. Nov. 14, 1997) (“[I]t is quite another

matter in the ordinary case for a court to rule in advance that a

2. Accordingly the Court need not determ ne whether the notion itself is
timely under section 2255. United States of America v. Valentin, 1997 W
602771 at *1 (E.D.Pa. Sept. 19, 1997) (where petitioner’s conviction becane
final over one year before AEDPA, court allowed a reasonabl e period of tine,
not to exceed one year, in which to file a section 2255 notion).
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particular delay wwll or will not fall wthin the bar of the
statute [of |limtations].”) The Court is persuaded by these
cases that Agnes does not now present a case or controversy, and
that determ nation of the tineliness of a notion he may or nay
not eventually file would nerely constitute an advi sory opinion.
For the sanme reason, the court believes it would be inappropriate
to hold the matter in abeyance; there is no matter to hol d.

The Court will therefore deny the notion for an
extension of tinme wthout prejudice. |f Agnes obtains relief in
one of his three pending 2255 actions, he may then file a section

2255 notion chal l enging his sentence. See, e.qg., Calderon v.

U S. Dist. Court for the Cen. Dist. of Cal., F. 3d , 1997 W

709900 (9th Cir. Cct. 29, 1997) (as anended on denial of
rehearing and suggestion for rehearing en banc Cct. 29, 1997);

Triestman v. United States, 124 F.3d 361 (2d Gr. 1997); In re

Dorsainvil, 119 F. 3d 245 (3d Gr. 1997); Al varez-Mchain v.

United States, 107 F. 3d 696, 701 (9th Cr.), cert. denied,

_UusS _, 118 SSCt. 60 (1997); In the Matter of WAttanasiri,
supra at *3-4; United States v. Van Poyck, F. Supp. ___, 1997

WL 655946 (C.D. Cal. Sept. 24, 1997). Like the Eubanks court,
however, the Court expresses no opinion as to the nerits of any
future section 2255 challenge to the sentence in this natter, and
it puts Agnes on notice that such a notion may be di snissed as

untinmely, in light of the circunstances and the applicable |aw



An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON NO. 97- 2892
v. : CRIM NAL NO. 93-314-01
LOU' S AGNES
ORDER

AND NOW this 9th day of Decenber 1997, upon
consi deration of Louis Agnes’'s Mdtion for Extension of Tinme in
which to file a Mdtion to Vacate his Sentence pursuant to 28
U S C 8§ 2255 (Dkt.# 89), the Governnment’s Response in Qpposition
thereto (Dkt.# 91) and Agnes’ Reply (Dkt. # 95), it is hereby
ORDERED t hat the Mdtion is DENIED W THOUT PREJUDI CE, for the

reasons contained in the attached Menorandum

BY THE COURT:

RONALD L. BUCKWALTER, J.



