IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KENNETH H. DYBER,
Pl aintiff,

V. Cvil Action
No. 97-3641
NORTHAMPTON COUNTY COVMUNI TY
COLLEGE, TRUCK DRI VI NG ACADEMY,
| NC., KENNETH SEZERBAR, JOHN CADY,
ROY HOFFMAN, GARY REYNOLDS AND
MATTHEW CONNELL,

Def endant s.

Gawt hr op, J. Decenber , 1997

MEMORANDUM

Before the court is a Motion to Dismss, pursuant to Fed. R
Cv. P. 12(b)(6), by Defendants Northanpton County Conmunity
Col l ege ("NCCC') and Matthew Connell, a dean at NCCC.
Al ternatively, defendants nove for a nore definite statenent as
permtted by Fed. R Cv. P. 12(e). Defendants base their notion
to dismss on two grounds: 1) that plaintiff’s conplaint alleges
a Title VII enployment discrimnation claimover which this court
| acks jurisdiction; and 2) that plaintiff fails to state a claim
for which relief can be granted under 42 U.S.C. 81983. Upon the

foll owi ng reasoning, | shall deny defendants' notion.



l. Backgr ound

NCCC hired the plaintiff as a truck-driving instructor in
Cctober, 1994, a position he retained until his termnation in
June, 1995. NCCC al so had an agreenment with Truck Driving
Acadeny, Inc. ("TDA"), an Illinois-based corporation, for TDA to
provide truck-driving instructors to NCCC.

The plaintiff alleges that during the tinme he was enpl oyed
by NCCC as an instructor, NCCC and TDA di scri m nated agai nst him
and conspired to discrimnate against him by assigning fewer
teaching hours to himthan to other instructors solely because of
his Jew sh faith. The plaintiff asserts that this all eged
di scrim nation caused himto suffer a "loss of economc
opportunity and earnings.” In addition, Dyber clains that
def endant Connell and the defendant instructors subjected himto
"nunerous taunts, insults, intimdation and derogatory
statenents.”

Plaintiff asserts that the defendants had an obligation to
protect himfromthe discrimnation and harassnent that he clains
penal i zed himfor exercising his First Amendnent right to
practice his religion. He brought this action pursuant to 42
U S. C. 81983 and 81988, alleging violation of his rights
guaranteed by the First, Second, Fourth, Fifth, and Fourteenth
Amendnents. He named NCCC and Matthew Connell|l as defendants, as

wel | as TDA and four individual truck-driving instructors.



1. Standard of Review

In deciding a notion to dismss pursuant to Fed. R Cv. P.
12(b)(6), a court nust accept as true the facts pleaded in the
conplaint and will draw all reasonable inferences in the

plaintiff's favor. See D.P. Enterprises, Inc. v. Bucks County

Community College, 725 F.2d 943, 944 (3d Gr. 1984). A court

should dismss a conplaint for failure to state a cause of action
only if it is clear that no relief could be granted under any set

of facts consistent with the conplaint's allegations. See Hishon

v. King & Spalding, 467 U S. 69, 73 (1984).

I1'1. Discussion

The novi ng defendants argue that plaintiff’s conplaint
al | eges an enpl oynment discrimnation claimthat should have been
brought under Title VII of the Cvil R ghts Act of 1964, not 42
US C 8§ 1983. A court has jurisdiction over a Title VII claim
only if the plaintiff has filed a claimw th the Equal Enpl oynent
Qpportunity Conm ssion ("EEOC'), and the agency has issued a
right to sue letter. Here, there is no indication that the
plaintiff has filed a discrimnation claimw th the EEOC or any
ot her adm nistrative agency. The defendants contend that the
plaintiff is attenpting to avoid the adm nistrative procedures,

and jurisdictional requirenents, advanced by Congress by filing



his Title VII enpl oynent discrimnation claimunder the guise of
a § 1983 claim

The Third Circuit, however, disagrees. Specifically, that
court has held that the conprehensive schenme provided in Title
VIl does not preenpt 8 1983, and that "discrimnation clainms my

be brought under either statute, or both." Bradley v. Pittsburgh

Bd. of Educ., 913 F. 2d 1064, 1079 (3d Cr. 1990)(citations

omtted) (collecting cases and noting consistency of decision
with every other court of appeals that has deci ded the question).
In Bradl ey, the court explained the relationship between Title
VIl and 42 U . S.C. § 1983: Title VII is a conprehensive anti -
discrimnation statute that prohibits discrimnation in the

enpl oynent context, while Section 1983 is a vehicle for
vindicating rights secured by the United States Constitution or
federal |aw and does not confer any substantive rights. 1d.; see

al so Al exander v. Gardner-Denver Co., 415 U.S. 36, 48-49

(1974) (“Title VIl was designed to supplenent, rather than
supplant, existing laws and institutions relating to enpl oynent
di scrimnation.").

Accordingly, although plaintiff may have brought his
enpl oynment discrimnation claimunder Title VII, he is not
preenpted frombringing a 8 1983 claimalleging religious
discrimnation in an enpl oynent context. This court, then, has

subject matter jurisdiction over plaintiff’s 8 1983 claim under



28 U.S.C. § 1343. | thus nust deny defendants’ Mdtion to D sm ss
based on jurisdictional grounds and address defendants’ second
argunment, that plaintiff has failed to state a clai munder 42
U S C § 1983.

To state a claimunder § 1983, a plaintiff nust allege that
(1) the defendants deprived the plaintiff of a constitutional
right, and (2) the defendants were acting under color of state

|l aw. See West v. Atkins, 487 U S. 42, 48 (1988). The noving

defendants, a public college and its dean, have not contested the
"state action" requirenment. Thus, since it appears that the

def endants were acting under color of state law, | shall only
address whether plaintiff's allegations rise to the |level of a
constitutional violation.

Dyber pl eads that the defendants treated himdifferently
fromthe other instructors because of his Jew sh faith and that
this differential treatment caused himeconom c harm Defendants
urge that the claimof discrimnation is not supported by
sufficient factual allegations. "A conplaint should not be
dism ssed for failure to state a claimunless it appears beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief." Conley v. G bson,

355 U.S. 41, 45-46 (1957). Further, litigation under 8§ 1983,
including "litigation against nunicipal corporations based on

claimed constitutional violations by their enployees,” follows



the liberal pleading standards set forth in the Federal Rules of

Cvil Procedure. Leathernan v. Tarrant County Narcotics

Intelligence and Coordination Unit, 507 U S. 163, 167 (1993).

Here, the plaintiff, a person of the Jewish faith, alleges
t hat he was schedul ed for fewer hours, and thus received |ess
pay, because of his religious beliefs. A reduction in hours for
i nproper reasons can be the basis of a discrimnation claimunder

Section 1983. See Adans v. City of McMnnville, 890 F.2d 836

(6th Cir. 1989) (noting plaintiffs did not appeal jury verdict on

that claim; Ferner v. Village of Sheffield, 656 F.Supp. 1017

(N.D. Ohio 1987). In addition, the District Court for the
Northern District of California found that allegations simlar to
those in Dyber's conplaint were sufficient to support a § 1983
claimand to withstand a notion for judgnent on the pl eadings.

See DDemv. Cty and County of San Francisco, 686 F.Supp. 806

(N.D. Cal. 1988) (noting that plaintiff would bear the burden of
proof at trial). |In that case, a firefighter brought a Section
1983 claimagainst the city alleging that he was subjected to
derogatory, ethnic slurs and anonynous threats because of his
Jewi sh heritage. 1d. Thus, plaintiff's allegations are
sufficient to withstand a notion to dismss since, if plaintiff
were to prove his allegations, he would be entitled to relief.
Def endants al so state that Dyber cannot proceed because he

has not established a property right to the benefit he seeks.



However, this deficiency is not a conplete bar to his bringing a
claimunder 42 U S.C. § 1983 for violation of constitutional

rights. See Habe v. Fort Cherry School Dist., 786 F.Supp. 1216,

1218 (WD. Pa. 1992)(holding plaintiff could establish a claim
under 42 U S.C. § 1983 for violation of her Fourteenth Anendnent
rights without a correspondi ng property interest).

Thus, Dyber nmay proceed with his cause of action. Even
under the generous standard governing notions to dismss,
however, Dyber has pleaded no facts and nade no all egati ons that
woul d support a claimof constitutional violation under the
Second, Fourth, or Fifth Amendnments. Accordingly, to the extent
that his clainms rely on these anendnents, these clains are
di sm ssed.

Finally, defendants request that, if their notion to
dismss is not granted, the court order Plaintiff to file an
amended conpl ai nt under Federal Rule of Cvil Procedure 12(e).

A court will grant a Rule 12(e) notion if the plaintiff does not

adhere to the Rule 8 guidelines. See Schaedler v. Reading Eagle

Publication, Inc., 39 FFRD. 22, 23 (E D. Pa. 1965) (granting

notion for nore definite statenent where conplaint was so vague
and anbi guous that defendant could not frame responsive

pl eading). Federal Rule of Civil Procedure 8(a) requires only "a
short and plain statenent of the claim"” while Rule 8(e)(1) adds

that "[e]ach avernent of a pleading shall be sinple, concise, and



direct." See Conley, 355 U. S. at 47-48 (1957) (stating that "al
the Rules require is 'a short and plain statenent of the clain
that will give the defendant fair notice of what the plaintiff's

claimis and the grounds upon which it rests”); Rannels v. S. E

Ni chols, Inc., 591 F.2d 242, 247 (3d Gr. 1979).

Here, Dyber has sufficiently set forth his cause of action
according to Federal Rule of Civil Procedure 8. The conplaint
gi ves the defendants fair notice of the clains against them
plaintiff brings his action under 8 1983 for violations of his
constitutional rights guaranteed by the First and Fourteenth
Amendnents. Accordingly, the court shall not require the
plaintiff to anmend his conplaint. Any further information which
t he defendants require to prepare an appropriate defense should
be obtained during pre-trial discovery according to Federal Rules
of Gvil Procedure 26-37. Conley, 355 U S. at 47-48 ("Such
sinplified '"notice pleading’ is made possible by the |iberal
opportunity for discovery and the other pretrial procedures
established by the Rules to disclose nore precisely the basis of
both claimand defense and to define nore narrowy the disputed
facts and issues.").

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KENNETH H. DYBER,
Pl aintiff,

V. Cvil Action
No. 97-3641
NORTHAMPTON COUNTY COVMUNI TY
COLLEGE, TRUCK DRI VI NG ACADEMY,

| NC., KENNETH SEZERBAR, JOHN CADY,
ROY HOFFMAN, GARY REYNOLDS AND

MATTHEW CONNELL,
Def endant s.
ORDER
AND NOW this day of Decenber, 1997, in consideration

of Defendant's Mdtion to Dismiss pursuant to Fed. R Cv. P.
12(b) (6):

1. the Motion to Dismss Plaintiff Dyber's clainms pursuant
to 42 U.S.C. §8 1983 under the First and Fourteenth
Amendnents i s DENI ED;

2. t he remai nder of the Mdtion to Dismss is GRANTED with
| eave to anmend the conplaint. Plaintiff Dyber may file
an Amended Conplaint within thirty (30) days of the
entry of this O der.

BY THE COURT

Robert S. Gawt hrop, 111, J.



