IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH R W THERS : ClVIL ACTI ON
: NO 97-2819
V.

: CRI M NAL ACTI ON
UNI TED STATES AMERI CA : NO. 94- 343

MEMORANDUM

Presently before this Court are petitioner's Mition to
Vacate, Set Aside or Correct Sentence Pursuant to 28 U S.C. §
2255, and the governnent's response thereto. For the follow ng
reasons, this Court wll deny petitioner's Mition. Al so before
this Court are petitioner's Mdtion for Leave to File Suppl enental
Motion Pursuant to 28 U. S.C. § 2255, and the governnent's
response thereto. For the follow ng reasons, this Court wll
deny petitioner's Motion.

| . | nt r oducti on

Bet ween May 1993 and June 3, 1994, then Federal Bureau
of Investigation ("FBI") Special Agent Kenneth Wthers, assigned
to an FBI narcotics squad, planned and commtted a theft of
narcotics evidence and executed an el aborate narcotics
di stribution scheme. (PSR Y 5-37).' Wthers penetrated FBI
security and stole fromthe FBI's evidence roomover 90 pounds of
hi gh grade heroin and over 10 pounds of cocaine (street val ue -

$180, 000, 000), numintained as evidence in pending cases, and |eft

1. These facts were not contested. Citations to "PSR' refer to
the Presentence Report for Wthers.
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behi nd as decoys substitute bags of bicarbonate of soda. (PSR 11
6, 11-12).

Under the alias "Sal vatore," Wthers offered
undet erm ned anounts of heroin in a sophisticated and detail ed
mai | order/tel ephone pager/mail drop schene to distribute
narcotics wthout face-to-face contact with buyers. (PSR 1Y 7-
10, 24). Wthers actually distributed, or attenpted to
di stribute, over 13 pounds of heroin and about 11 pounds of
cocaine to dealers in the Philadel phia, New York Cty and Boston
areas, for which he received $77,000. (PSR Y1 16-17).

Wt hers' conduct potentially conprom sed severa
pendi ng narcotics investigations and trials for which the stolen
heroin and cocai ne was being held as evidence. (PSR Y 38). In
addition, Wthers also "tipped" at |east seven suspected drug
deal ers to ongoi ng governnent investigations, endangering the
i nvestigating agents, when he inproperly accessed internal FBI
files to obtain their nanmes and addresses and then solicited by
mail to be narcotics custoners. (PSR Y 21-23, 38).

When, on March 30, 1994, Wthers was asked to
participate in the FBlI investigation of "Salvatore," Wthers
hurriedly left the FBI office and pronptly destroyed three
kil ograns of stolen heroin. (PSR 1 14, 31-32, 39). After an
April 19, 1994, non-confrontational interviewwth the FBI
Wthers disassenbl ed or discarded a screwdriver used in the theft
and a tel ephone pager and typewiter used to effect his narcotics

di stribution schene.



Twi ce after these non-confrontational interviews, on
April 20, 1994 and on May 10, 1994, Wthers sought the sanctuary
of hospitalization —once it was for nausea and once for alleged
depression. Both tinmes, Wthers failed to informhis doctors
about the narrowing FBI investigation or about the specific
hal | uci natory synptons which he presently clains started in 1991
but which neither his oncol ogi st nor his relatives corroborate.

Wthers was confronted, confessed and arrested on June
3, 1994.° During his June 3 neeting with two Special Agents
fromthe FBI, Wthers confessed to the theft of heroin and
cocaine fromthe FBI evidence room and provided details as to the
pl anni ng and conpl etion of the activity and how he had burned
heroin at an FBI pistol range. Wthers also provided information
regarding the |ocation of the narcotics which the governnent
previously did not possess.

In sum the evidence inplicating Wthers was
overwhelmng. It included: (a) Wthers' confession to his theft
and di stribution of heroin and cocaine; (b) the positive
identification of Wthers' handwiting on applications for mail
drops, under an alias, to which Wthers' drug deal er custoners
sent himcash; (c) the location of 29 kilograns of stolen heroin

and $66, 000 in cash narcotics proceeds in the basenent of

2. In his notion, Wthers makes reference to the denial of FBI
hardship transfers that he had requested and clains that the
Speci al Agents that he confessed to knew that he had nental
health problens at the time of the confession. These allegations
are irrelevant for the purposes of Wthers' present notions, and
they provide no basis for relief.
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Wt hers' grandparents honme in Kentucky; (d) the fingerprints of
one of Wthers' drug deal er custoners, Nate Swint, on sone of
this currency; (e) a mailing receipt in Swint's nane found with
this currency; and (f) the positive identification of Wthers'
fingerprints both on evidence tape on the boxes from which the
heroin was stolen and on internal FBI docunents providing the
addresses of suspected drug dealers to whom stol en heroin and
cocai ne was distri buted.

Wthers was represented by Joseph H Mller, Esg.,
First Assistant Federal Defender, a veteran defense attorney.
Wthers was charged with theft of government property and with
the possession with intent to distribute and the distribution of
heroin and cocaine. Wthers pleaded guilty or stipulated to all
twel ve counts of the Indictnent.® Under the Sentencing
Gui delines effective Novenber 1, 1994, (PSR { 4), Wthers faced a
| evel 38 based on the enornpbus quantity of narcotics he stole for
di stribution, United States Sentencing Guidelines ("US.S.G") 88
2D1.1(a)(3), 2D1.1(c)(3); a two-level upward adjustnent for
obstruction of justice, US S.G 8 3Cl.1; and a three-Ileve
downward adjustnent for his tinely acceptance of responsibility.

US S G 8§ 3E1L.1. (PSR 1Y 3, 39-67).

3. The Indictnent filed against Wthers included the foll ow ng
charges: Count | - theft of governnment property in violation of
18 U.S.C. § 641; Count Il - possession with intent to distribute
heroin in violation of 21 U . S.C. § 841(a)(1); Count IIIl -
possession with intent to distribute cocaine in violation of 21
US C 8 841(a)(1); Counts IV-1X - distribution of heroin in
violation of 21 U S.C. § 841(a)(1); and Counts X-XI| -

di stribution of cocaine in violation of 21 U S.C. 8§ 841(a)(1).
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Wt hers sought a discretionary downward departure for
di m ni shed nental capacity under Section 5K2.13, citing his
depression and alleged nental state related to his Hodgkin's
di sease. He offered the supporting report and testinony of a
respected psychiatrist and |lawer, Dr. John S. OBrien, II. Dr.
O Brien's resune shows an array of postgraduate training, nedical
faculty positions and hospital appointnents, at prestigious
institutions, as well as a variety of presentations and witings.

After review of the defense expert psychiatric
testinony and report, the governnent psychiatric report prepared
by experts at FClI Butner (including an undi sputed di agnosis of
mal i ngering as regards Wthers' alleged psychotic synptons) and
hearing other evidence, this Court ruled inapplicable a dowward
departure for di mnished capacity.

Applying the relevant | egal standard, that between
"significantly" reduced nental capacity and the crine there nust
be a "contributory link," this Court stated at Wthers'
sent enci ng hearing:

. . . I've considered the briefs submtted by both

sides. 1've listened carefully to the testinony that's

been presented, and | can only conclude that | nust
deny or overrul e your objection based on the defense of

di m ni shed nental capacity. | don't think the

testi nony supports your objection. . . . |I'"mnot

suggesting that this defendant has not suffered from

some mental problens, sone enotional problens, but I

don't think that they rise to the level required in

order to be considered a di mni shnent under the
Gui del i nes.



| doubt if there's any defendant that appears before ne
in a serious crimnal offense who could not make out an
el ement of dim nished capacity for doing the kind of
act that he did unless he's a calloused, hardened
crimnal who commts illegal acts without batting an
eye.

* * %

This was a conpl ex series of actions that he committed,

and over a period of tinme. It was not just a once-and-

done situation.
(Resp't Mem at 6-7; Ex. C at 7la-72a, 8la, 82a).

Wthers' total offense |evel was 39 resulting in a
Gui del i ne range of 262 nonths to 327 nonths. (PSR Y 67, 92).
This Court inposed a md-range, 300 nonth (25 year) sentence.
(Resp't Ex. C at 82a-83a).

Wt hers appeal ed the denial of that downward departure.
On Novenber 17, 1995, the Court of Appeals for the Third Circuit
affirmed the denial of that downward departure by nmenorandum
opi ni on.

Presently Wthers has filed two separate notions.
Wthers noves to vacate, set aside or correct his sentence
pursuant to 28 U.S.C. 8 2255. In this notion, Wthers nmakes two
broad i neffective assistance of counsel argunents. First, he
argues that counsel did not adequately present a dim nished
capacity downward departure claimat sentencing. Second, he
argues that his plea was involuntary, because counsel woul d not
di scuss any matter other than a guilty plea and, in the course of
"conmpel ling" Wthers' guilty plea, predicted inaccurately that

Wthers would serve "approxinately seventeen years” in jail which



was bel ow the applicable Guideline range as ultinmately determ ned
by this Court. Wthers has al so noved, in his self-styled

"Suppl enental Motion," for 8§ 2255 relief based on the application
of the two-level downward "safety-val ve" adjustnent under

US S G 8§ 2D1.1(b)(4) which canme into effect by anmendnent of the
narcotics Quideline during the pendency of Wthers' direct

appeal . The governnent, in response, generally clains that
Wthers' current clains for relief are without nerit. For the
follow ng reasons, the Court will deny Wthers' notion to set

asi de, vacate or correct sentence and Wthers' supplenental
not i on.

1. The Legal Standards

A Section 2255

In considering a petition for wit of habeas corpus
under 28 U.S.C. 8§ 2255, "the appropriate inquiry [is] whether the
claimed error of |law was 'a fundanental defect which inherently
resulted in a conplete mscarriage of justice,' and whether '[i]t

present[s] exceptional circunstances where the need for the
remedy afforded by the wit of habeas corpus is apparent.'"”

Davis v. United States, 417 U. S. 333, 346 (1974) (quoting Hll v.

United States, 368 U S. 424, 428 (1962)).

A 8§ 2255 petition is not a surrogate for appeal, nor
may it be used to re-litigate matters deci ded adversely on

appeal. United States v. Orejuela, 639 F.2d 1055, 1057 (3d Gr.

1981). \Were the record shows that the petitioner is not



entitled to any relief under § 2255, no hearing is necessary.

United States v. Nino, 878 F.2d 101, 103 (3d Cr. 1989).




B. | nef f ective Assistance of Counsel

To obtain habeas relief under the Sixth Amendnent on a
claimof ineffective assistance of counsel, a petitioner nust

prove both serious attorney error and prejudice. Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984); see also McNeil v. Cuyler,

782 F.2d 443 (3d GCir. 1986). An attorney is presuned to possess
skill and know edge in sufficient degree to preserve the

reliability of the adversarial process and afford his client the

benefit of a fair trial. Consequently, judicial scrutiny of an
attorney's conpetence is highly deferential. Strickland, 466
U S at 688-89. Courts nust "avoid illegitimte second-guessing

of counsel's strategic decisions fromthe superior vantage point
of hindsight" and "indul ge a strong presunption” that counsel's
conduct is reasonable and sound strategy. 1d. at 689.
Nevertheless, if "fromcounsel's perspective at the tine of the
alleged error and in light of all the circunstances” it appears

t hat counsel's actions were unreasonable, the court nust consider
whet her the error had prejudicial effect on the judgnent.

Kimel man v. Morrison, 477 U.S. 365, 384 (1986).

As for prejudice, the question is "whether there is a
reasonabl e probability that, absent the errors,” the result would

have been different. Strickland, 466 at 695; see also United

States v. Gray, 878 F.2d 702, 709-13 (3d Cr. 1989). FErrors,

even many significant errors, will not nmeet this "highly
demandi ng" standard. Kinmmelman, 477 U S. at 381-82. Specul ation

as to "whether a different . . . strategy m ght have been nore



successful " is not enough. Lockhart v. Fretwell, 113 S. C. 838,

843-44 (1993). The prejudi ce conponent focuses on "whet her
counsel 's deficient performance renders the result of the
proceedi ng fundanentally unfair,” i.e., deprives the defendant of
a "substantive or procedural right to which the law entitles
him" 1d. at 844.

L1l Wthers' Section 2255 Mdtion

As stated previously, Wthers advances two broad
i neffective assistance of counsel argunents. First, he argues
t hat counsel did not adequately present a di m nished capacity
downward departure claimat sentencing. Second, he argues that
his plea was involuntary because counsel would not discuss any
matter other than a guilty plea and, in the course of
"conmpel ling" Wthers' guilty plea, predicted inaccurately that
Wthers would serve "approxi mately seventeen years” in jail which
was bel ow the applicable Guideline range as ultinmately determ ned
by this Court. Wthin the context of these broader argunents,
Wt hers makes nore specific argunents as to why his counsel was

ineffective within the neaning of Strickland. For the follow ng

reasons, the Court finds Wthers' argunents to be without nerit.

A Wthers' Downward Departure Cl aim

Wthers first argues that defense counsel's depl oynent
of a psychiatrist was untinmely and i nadequate. An exam nation of
the record belies this contention.

Wth respect to the tineliness of the psychiatric

exam nation, Wthers can show no error or prejudice as required
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by Strickland. To begin, it is no error to have a def endant

exam ned before sentencing instead of the guilty plea. The
gover nnent nmade no argunent based on the timng, the Court did
not refer toit, and it is unclear logically why an assessnent
made closer to the tine of the arrest woul d have nade any
difference in this case.

Moreover, the record indicates that any delay in the
exam nation of Wthers was due not to defense counsel's error
but, as established on direct exam nation of Dr. OBrien, to the
fact of Wthers' incarceration in Butner, North Carolina for a
conpetency determnation and |ater at several different prison
facilities. (Resp't Ex. C. Wthers was arrested on June 3,
1994. He was sent to FCI Butner, North Carolina for a conpetency
exam nation. He was found conpetent on August 26, 1994, and
i ndi cted on August 30, 1994. Upon his return north on Septenber
8, 1994, he was housed at the MCC in Manhattan under restricted
conditions and then returned to Butner in October 1994. (Resp't
Ex. I'). Indeed, as communicated by M. MIller to the Probation
Ofice, upon Wthers' return fromFCl Butner, M. MIler had been
attenpting to secure Wthers' psychiatric eval uation since
"Novenber of 1994," and it took this Court's Order to effectuate
one. (Resp't Exs. D & E). Based on these facts, there sinply
was no error rising to ineffective assistance in the timng of
Wt hers' psychiatric exam nation.

In addition to this finding, the Court finds that there

was no prejudice fromthe timng of Wthers' exam nation.
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Whenever the defense exam nation took place, the defense
psychiatrist still opined that Wthers' suffered froma nenta
di sease, depression, and that it contributed to the crine. Thus,
Wt hers could not have been prejudiced by the timng of his
psychiatric exam nation

As regards the adequacy of the psychiatrist, Wthers
alleges: (1) a failure on the part of counsel and the
psychiatrist to submt evidence of Wthers' diagnosis of
Hodgki n' s di sease, his radiation treatnent, his chenotherapy, and
his allegedly addictive over-use of prescription pain killers and
the psychosis-like side effects of these drugs in terns of

hal | uci nati ons, disorientation, etc.*

and (2) failures of the
def ense psychiatrist to speak with Wthers' oncol ogi st or anyone
el se to corroborate what Wthers said. Both of these argunents
are without nerit.

To begin, the Court finds that Wthers' trial counsel
did not err in selecting the psychiatrist. Indeed, the defense
psychiatrist was well qualified. Dr. OBrien is both a nedica
doctor and a lawer. Hi s resune reflects an array of
post graduate training, medical faculty and hospital appointnents,

presentations and witings. (Resp't Ex. A). Wthers' trial

counsel cannot be criticized for his selection of Dr. O Brien.

4. This allegedly was acconpanied by a failure to submt a
"medi cal record" (a social worker's progress notes) noting that
Wthers reported hallucinations in May and June 1994, allegedly
contrary to an assertion in the governnent's Butner psychiatric
report.
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More inportantly, the fact of Wthers' disease,
radi ati on and chenot herapy treatnents and use and al |l eged use of
prescription pain killers was in the record. These facts were in
the Butner psychiatric report and, in part, in the testinony of
Wthers' father at sentencing. (Resp't Ex. B at 4; Ex. C at 15a-
18a).

Mor eover, whet her produced by nental disease or by pain
killers, the alleged synptons Wnters cites as dating back to
1991 (hal lucinations, anxiety, disorientation, etc.) also were
before this Court. They are found in the Butner psychiatric
report and alluded to in Dr. OBrien's report. (Resp't Ex. B at
4,7, Ex. Al at 2). Thus, both as to the use of prescription
drugs and al |l eged hal l uci nations, failure of investigation by
def ense counsel is not an issue. See Gray, 878 F.2d at 710-11.

The overriding fact is that as to these psychosis-Ilike
synptons, a governnent psychiatrist and psychol ogi st found
Wthers to be malingering with "a nearly 100% probability."
(Resp't Ex. B at 11). The defense expert, Dr. O Brien, did not
"di spute” that diagnosis as regards "the atypical psychotic
synptons [Wthers] conplained about." (Resp't Ex. C at 64a-65a).

Despite Wthers' argunents to the contrary, the
progress notes of social worker Caruso are not sone form of prior
consi stent statement which rebut the finding of malingering, for
they only relate Wthers' statenents nmade in May and June 1994 —
after he had been interviewed by the FBI. The Butner psychiatric

report found that while Wthers clained to be suffering
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hal | uci nati ons and amesi ac epi sodes dating as far back as the
sumrer of 1991, his wife, oncol ogist, co-wrkers and parents did
not corroborate these synptons for this period. (Resp't Ex. B at
4, 5). The Butner report also notes that Wthers first
conpl ai ned of "violent fantasies" and sought psychiatric
treatnment in April 1994, only after he was already under
i nvestigation and after he had been questioned by the FBI. 1d.
at 6. The Caruso notes show only that in May and June 1994 —
after the FBI interviews began —Wthers reported to her the
present "fact" of his hallucinations. |In other words, the Caruso
progress notes essentially duplicate what he told his oncol ogi st
in April 1994, and they occur after he had a notive to fabricate
havi ng been interviewed previously by the FBI

That Wthers does not |ike what his own doctor found as

°® or that Wthers' doctor

regards his alleged psychotic synptons,
testified honestly, of course cannot make out a claimof attorney
error. That all experts agreed, or did not dispute, that
Wthers' alleged psychotic synptons were really the product of
mal i ngering cannot ground an ineffective assistance of counsel
claim

Wthers has also failed to denonstrate that his trial

counsel was ineffective for failing to have Dr. O Brien speak

directly with Wthers' oncol ogist or others in order to

5. Wthers assigns as "error” Dr. OBrien's professional opinion
that Wthers did not have difficulty thinking or concentrating or
that he could not dispute the finding of malingering. (Wthers'
Mem at 7).
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corroborate what Wthers was telling himor to read the reports
of Wthers' non-confrontational interviews wth the FBI

(Wthers' Mem at 6-7). First, Wthers fails to cite any case

| aw for the novel proposition that a well qualified expert's
deci sion as to nethodol ogy, with which a defendant |ater

di sagrees, can subsequently formthe basis of a Constitutional

i neffective assistance of counsel claim Wthers' failure is due
to the fact that no such proposition is found in the case | aw.
Second, there could have been no help fromreading Wthers' non-
confrontational interviews with the FBI. Wthers lied in these
interviews and denied involvenent in any crines. Simlarly, his
oncol ogi st, wife and relatives did not corroborate Wthers'
clains to have been hallucinating for years, and Wthers sought
out a psychiatrist only in April 1994, after he was under

i nvestigation and had been interviewed by the FBI. The
government al so cross-examned Dr. O Brien about these persons
directly because their |lack of corroboration underm ned Wthers'
di m ni shed capacity claim Ineffective assistance of counsel
error sinply cannot be made out under these facts.

Moreover, even if error could be nmade out, Wthers
coul d not denonstrate any conceivable prejudice fromthe defense
use of Dr. OBrien. Dr. OBrien provided evidence which
supported Wthers' dimnished capacity claim Unfortunately, a
mount ai n of evidence proved that Wthers' actions over thirteen

nmont hs were cal cul ated and del i berate, and not the product of

15



di m ni shed nental capacity, whether produced by nental disease or
by pain killers.

At pages fifteen through eighteen of its brief, the
gover nnent pai nstaki ngly sunmari zes evi dence whi ch shows that
Wt hers denonstrated social skills, nental agility and the
capacity to make rational decisions and plans in his own
interest. His sophisticated crimnal activities, including a
conpl ex drug distribution schene, his conceal nent and destruction
of evidence, his financial notive, his concurrent but unrel ated
theft of amrunition, his support of a mstress and his
mal i ngering ""would be difficult for one whose nental capacity
was significantly reduced due to nental disease,'" nuch | ess
suffering fromthe 13-nonth hallucination Wthers now posits.

See United States v. Piervinanzi, 23 F.3d 670, 675, 684-85 (2d

Cr. 1994) (departure denied for post-traumatic stress di sorder
i n noney | aundering case).

Nothing in the actual record indicates that Wthers
suffered from at the tinme of the crinmes, a significant inability

"to process information or to reason.” United States v. Johnson,

979 F.2d 396, 401 (6th Gr. 1991); United States v. Hamlton, 949

F.2d 190, 193 (6th CGr. 1991). Indeed, the record before the
Court established that Wthers: knew he was engaging in illicit
activity; was not mani pul ated or influenced by others; acted in
his self-interest to conceal his crinmes during the investigation,;
had the ability to stop (he did when the investigation closed

in); and acted for financial gain at a tinme he was supporting a
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mstress. Gven the | aw of downward departures, see generally

Koon v. United States, 116 S. C. 2035, 2045 (1996), the high

standard for proving di mnished capacity, and the defendant's

burden of proof in this regard, United States v. Sheffer, 896

F.2d 842, 846 (4th G r. 1990), there sinply was no credi bl e basis
for a mental capacity downward departure for Wthers on the full
and conplete record before the Court. Wthers can have suffered
no prejudice fromhis attorney's use of Dr. O Brien.

B. Wthers' Qilty Plea daim

The Court also finds that Wthers had effective
assi stance of counsel and suffered no prejudice regarding his
guilty plea.

A "defendant has the right to nmake a reasonably

i nformed deci sion whether to accept a plea offer." United States

v. Day, 969 F.2d 39, 43 (3d Cr. 1992). However, a habeas
petitioner seeking to attack the voluntary nature of his guilty
pl ea on the ground of unfulfilled prom ses or representations by

def ense counsel faces a "heavy burden." Zilich v. Reid, 36 F.3d

317, 320 (3d Cir. 1994) (petitioner alleges hidden guarantee of
probation). The plea colloquy constitutes a "form dable barrier”
to collateral attack, and the facts surrounding a plea bargain
are subject to a "deferential 'presunption of correctness.'" [d.
(citation omtted).

Accordingly, the petitioner nust "advance specific and
credi bl e allegations detailing the nature and circunstances"” of

any alleged prom ses or representations. [d. at 320-21. A
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collateral challenge may be "summarily di sm ssed" where the
petitioner's allegations are "inconsistent wwth the bulk of his
conduct, and when he offers no detailed and specific facts"
surroundi ng the agreenent. Lesko v. Lehman, 925 F.2d 1527, 1537-
38 (3d Cir. 1991).

The essence of Wthers' argunment about his guilty plea
is that it was his lawer's idea, his |lawer woul d discuss
nothing else, his |awer induced the plea by saying that Wthers
woul d "be required to serve approximately 17 years” in jail (the
bottom of the Guideline range as stipulated in his plea agreenent
was 17.5 years not including an obstruction of justice adjustnent
to be litigated) and that absent his |awer's imovable attitude
and m sinformation, he would have gone to trial for he had
nothing to |l ose and was "getting nothing in return for his plea.”
(Wthers' Mem at 5-6, 12-14). Wthers' own nenorandum and
exhibits at the guilty plea and sentenci ng hearings contradict
this claim

On June 3, 1994, Wthers confessed in the face of
overwhel m ng evidence. Four days |later, on June 7, 1994, his
lawyer, M. Mller, first nmet with him However, in socia
wor ker Caruso's notes for June 4, 1994, she notes that Ms.
Wthers told her that Wthers "pleaded guilty to charges.” In
ot her words, after confessing to his crines on confrontation and
faced wth overwhel m ng evidence of his guilt, Wthers —three
days before he net wwith M. MIler —was talking to his wife

about pleading qguilty.
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The notion that M. MIler sonehow forced Wthers to
plead guilty, given his June 3 confession, his June 4 statenent
to his wife and the weight of the evidence is unbelievable. The
bald claimthat he had nothing to | ose by going to trial is
equal Iy unbel i evable. |ndeed, given the overwhel m ng evidence,
Wt hers' much greater exposure had he gone to trial and the fact
that his "chances of acquittal were slinm to non-existent, Day,
969 F.2d at 43, it would have been ineffective assistance not to
counsel a guilty plea. By going to trial, Wthers would have
| ost a three-level downward adjustnent for tinely acceptance of
responsibility. That three-level sw ng al one woul d have taken
himfroman offense |l evel of 39, a 21.8 year jail termat the
bottom of the range, to one of 42, mandating 30 years to life
i nprisonnent —at |east an eight year sw ng.

Finally, no matter what Wthers now "swears,"” or said
to his understandably anxious nother at the time, he certainly
coul d not have thought, and actually does not anywhere assert
that he was guaranteed a 17-year sentence. It is true, however,
that his plea agreenent left himwith a bottom of-the-range
sentence of 17.5 years, absent an obstruction adjustnment which
was to be, and was, litigated at sentencing. It is entirely
probabl e that this information was the basis of whatever he said
to, or was heard, by his nother.

However, the evidence clearly indicates that Wthers
had actual know edge of a potential sentence higher than 17

years. The Presentence Report expressly stated the CGuideline
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range to be 262 nonths to 327 nonths. At his sentencing, Wthers
confirmed that he had i ndependently read the PSR, had gone over
it with counsel and understood it. Wthers also executed a
Quilty Plea Agreenent which contained stipulations that |eft
Wthers at a |l evel 37 absent the two-1evel upward obstruction
adj ustnment which he ultimately received. Even at the | ower |evel
of 37, Wthers faced a range of 210 to 262 nonths, over 17 years.
At his guilty plea hearing, Wthers stated that he: had di scussed
the case freely wth his attorney; was satisfied with this
attorney; understood the Indictnment and wanted to plea guilty to
it; discussed the plea agreenent "fully;" signed the plea
agreenent; understood that the governnent was free to nake
what ever sentencing recomendation it deened appropriate; and
understood that he faced a statutory maxi num sentence of life
i nprisonnent and that this Court could sentence himto that term
Finally, at the change of plea colloquy, Wthers was
i nformed several tines in various ways that his Cuideline range
was above 17 years. He explicitly acknow edged that his |awer's
estimate of the Guideline sentence mght be less than the Court's
ultimate sentence. Thus, even if the | egal advice Wthers
recei ved about his sentence was incorrect —an issue which this
Court does not and need not reach —Wthers' sentencing guideline
range was addressed so clearly in the PSR, the guilty plea
agreenent and the Court's colloquy, that it cancels out any such

al l eged advice. The plea was voluntarily nade. See D ckerson v.

Vaughn, 90 F.3d 87, 92 (3d G r. 1996).
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In sum Wthers' allegations are "inconsistent with the
bul k of his conduct,” and "he offers no detailed and specific
facts" supporting his allegation. Lesko, 925 F.2d at 1537- 38.

In light of his confession and the other evidence, Wthers'
guilty plea in reality was a sound tactical nove which took years
off his potential sentence and provided at |east the possibility
of a downward departure. On this record, no error of defense
counsel, much | ess prejudice fromany error, can be found.

In sum the Court finds that the record does not
support Wthers' ineffective assistance of counsel clains. Thus,
the Court will deny Wthers' § 2255 noti on.

| V. Wthers' Supplenental Section 2255 Mdtion

Wthers has al so noved, in his self-styled
"Suppl enental Motion," for 8§ 2255 relief based on the application
of the two-level downward "safety-val ve" adjustnent under
US S.G 88 2D1.1(b)(4) which canme into effect by anendnent of
the narcotics Guideline during the pendency of Wthers' direct
appeal. For the follow ng reasons, the Court wll also deny this
Mot i on.

First, Wthers' Mtion is out of tine. Wthers' new §
2255 argunent, styled as a "supplenental notion" and filed on or
about June 17, 1997, is out of tinme. Wthers' direct appeal was
deni ed on Novenber 17, 1995. Under 8§ 2255 as anended effective
April 24, 1996, prisoners have one year fromthe date that their
convi ctions beconme final to file a 8§ 2255 notion. 28 U S.C 8§

2255. Even granting Wthers one year fromthe effective date of
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t he anendnent in which to file his notion, which would run until
April 24, 1997, Wthers' Mtion is out of tinme. Wthers filed
his "suppl enental notion" after April 24, 1997, and, although
this notion is self-styled as a "supplenental notion," the notion
actually raises an entirely new i ssue which is sonewhat at odds
with the argunents raised in his original notion. Thus, Wthers
has filed a new § 2255 notion which is out of tine.

Second, Wthers' new argunent does not raise a
substantive Constitutional error or allege ineffective assistance
of counsel. Rather, he clains, alnost one and one-half years
after sentencing and direct appeal, a two-level mstake in the
application of the Guidelines. He did not raise the anendnent
i ssue during direct appeal, or in his original 8 2255 petition.
He offers no "cause" for delay, The issue is thus waived under

the cause and prejudice test of United States v. Frady, 456 U S.

152, 168 (1982); see United States v. Essig, 10 F.3d 968, 976-79

(3d Gr. 1993).

Finally, the safety val ve provision cannot apply
retroactively to Wthers. Wthers' crinmes ended with his arrest
on June 3, 1994. He was sentenced on February 14, 1995. His
di rect appeal was rejected on Novenber 17, 1995. Effective
Novenber 1, 1995 —after Wthers' sentencing and while his direct
appeal was pending —the narcotics Cuidelines were anended to
provide that, if certain "safety valve" criteria for first-tine

of fenders were net, a defendant should receive a two-|eve
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downward adjustnent. Anmendnent 515; U S.S.G § 2D1.1(b)(4); see
18 U.S.C. § 3553(f); U.S.S.G §§ 5C1.2; 2D1.1(b)(4), App. Note 7.

The Guidelines direct this Court to apply the Cuideline
Manual in effect on "the date the defendant is sentenced.”
US S G 8§ 1Bl1.11(a). The Guideline Manual applicable to Wthers
—that in effect on the date of his sentencing —did not provide
for this safety valve adjustnment. Thus, Wthers' sentence, as
i nposed at the tine, was correct.

Wthers' reading of "sentenced" in Section 1Bl1.11(a) to
mean the date on which all appeals of the sentence are exhausted
is illogical, for the sentence nust precede the appeal and a
Manual nust be applied in order to sentence. It is true that,
for specified anendnents to the Guidelines, a court has
di scretion to reduce a sentence, when a defendant is serving a
| engthy prison termand the guideline range applicable to the
def endant has been |lowered as a result of the Cuideline
anendnent. U S.S.G § 1B1.10(a). However, the safety valve
amendnment on which Wthers relies, Amendnent 515, is not |isted
as one of those to be accorded this retroactive effect. U S. S G
§ 1B1.10(a), (c); see 18 U.S.C. § 3582(c)(2).

Therefore, a reduction in Wthers' prison term based on
Amendnent 515 sinply is "not authorized.” U S.S.G § 1Bl1.10(a);
conpare United States v. Colon, 961 F.2d 41, 44-45 (2d G r. 1992)

(sufficient statutory direction to contrary to preclude post-
sentence, retroactive application of the guideline anendnent to

case pending on direct appeal); United States v. Thonpson, 70
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F.3d 279, 281 (3d Cir. 1995) (anendnment not |isted in subsection

(c) may not be applied retroactively) with United States v.

Marcello, 13 F.3d 752, 756-57 (3d Cir. 1994) (anendnent effective
during pendency of direct appeal justifies remand only if it is
explicitly retroactive).

Thus, the Court wll deny Wthers' notion for |eave to
file supplenental notion pursuant to 28 U.S.C. § 2255.

V. Concl usi on

Accordingly, for the foregoing reasons, this Court wll
deny petitioner's notion to vacate, set aside or correct sentence
and petitioner's notion for leave to file supplenental notion
pursuant to 28 U.S.C. § 2255.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH R W THERS : ClVIL ACTI ON
: NO 97-2819
V.

: CRI M NAL ACTI ON
UNI TED STATES AMERI CA : NO. 94-343

ORDER

AND NOW this day of Decenber, 1997, upon
consideration of petitioner's Mdtion to Vacate, Set Aside or
Correct Sentence Pursuant to 28 U S.C. § 2255, and the
governnent's response thereto, and petitioner's Mtion for Leave
to File Supplenental Mdtion Pursuant to 28 U S. C. § 2255, and the
governnent's response thereto, it is hereby ORDERED that said
Mot i ons are DENI ED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



