IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
OVAR FARRELL RUI Z, : ClViL ACTI ON
Plaintiff :
VS.
PHI LADELPHI A HOUSI NG AUTHORI TY,

et al ., :
Def endant s : NO. 96- 7853

VEMORANDUM AND ORDER

. 1 NTRODUCTI ON

Plaintiff, Orar Farrell Ruiz, brought the instant action
agai nst defendants, the Phil adel phia Housing Authority, et al.,
asserting federal clainms under 42 U. S. C. 88 1981, 1983, 1985, 1986,
and 1988 (1994), and state |l awcl ai ns of assault and battery, fal se
arrest and false inprisonment, and intentional infliction of
enotional distress. This lawsuit arises in the context of an
alleged intentional and malicious shooting of plaintiff by
def endant police officers w thout probable cause. Defendant has
filed a Motion for Summary Judgnent and, for the reasons which
follow, I will DENY the Mtion.

1. FACTS AND H STORY"

Plaintiff clainms that, on June 1, 1994, he was appr oached

by three plain clothed police officers, defendants Haki m Dunbar,

' The factual history is conpiled froma review of the Conpl aint,

Answer, defendants’ Mdtion for Summary Judgnment with Supporting Menorandum and
plaintiff’s Response to the Mdtion for Summary Judgnment with Supporting

Menmor andum  However, all of the alleged facts of the June 1, 1994 incident
detail ed here were denied by defendants in their Answer.
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Kimm Dye and John Doe, who did not identify thenselves as |aw
enforcenent officials. Wen plaintiff began to walk away,
defendant O ficer Dunbar allegedly grabbed him by the shoul der,
ordered him to stop and told him to put his hands up. As
plaintiff raised his hands, Oficer Dunbar shot plaintiff in the
abdonen, threw him to the ground and shoved his knee into
plaintiff’ s back

Plaintiff instituted this action by filing for a Wit of
Summons in the Court of Conmmon Pl eas, Philadel phia County on
Sept ember 18, 1996.2 On Novenber 26, 1996, defendants successfully
renoved the case to Federal Court.® Subsequently, on January 29,
1997, the defendants submtted their Answer to the Conpl aint.

Def endants now nove for summary judgnent on all clains
based on the contention that this lawsuit is barred by the
applicable statute of limtations since plaintiff did not bring
suit within two years of his reaching the age of majority.

I11. LEGAL STANDARD

Federal Rule of Cvil Procedure 56(c) states that
summary judgnent is proper "if the pl eadi ngs, depositions, answers
to interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genuine issue as to any

material fact and that the noving party is entitled to a judgnent

2 Defendants were not served with a copy of the conplaint until Novenber
16, 1996.

3 Al though plaintiff filed a petition for remand, Judge Yohn of this

court denied the petition both originally and on reconsideration. Plaintiff
appeal ed the matter to the Third G rcuit which disnmssed it on Cctober 22
1997, for lack of appellate jurisdiction.
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as a matter of law." FeD. R Qv. P. 56(c); see also Cel otex Corp.

v. Catrett, 477 U. S. 317, 322 (1986); WIlians v. Borough of West

Chester, 891 F. 2d 458, 463-64 (3d Gr. 1989). A factual disputeis
"material” only if it mght affect the outcone of the case

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). For an

issue to be "genuine", a reasonable fact finder nust be able to
return a verdict (or render a decision) in favor of the non-noving
party. 1d. On summary judgnent, it is not the court's role to
wei gh the disputed evidence and decide which is nore probative.

Brewer v. Quaker State G| Refining Co., 72 F.3d 326, 331 (3d Gr.

1995) . The court nust always consider the evidence, and the
inferences fromit, in the |ight nost favorable to the non-noving

party. United States v. Diebold, Inc., 369 U S. 654, 655 (1962);

Tigg Corp. v. Dow Corning Corp., 822 F.2d 358, 361 (3d Cr. 1987);

Baker v. Lukens Steel Co., 793 F.2d 509, 511 (3d Cr. 1986). |If a

conflict arises between the evidence presented by both sides, the
court must accept as true the all egations of the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. at 255.

V. DI SCUSSI ON

Because Congress did not establish a statute of
[imtations applicable to 81983 actions brought in federal court,
federal district courts nust "borrow' state laws of limtations

gover ni ng anal ogous state causes of actions. Nelson v. County of

Al | egheny, 60 F.3d 1010, 1012 (3d Cr. 1995) cert. denied

Beddi ngfield v. Allegheny County, 116 S. C. 1266 (1996) citing

Board of Regents v. Tomani o, 446 U.S. 478, 483-85 (1980)(citations
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omtted). The Suprenme Court, in Wlson v. Garcia, 471 U S. 261,

279 (1985), held that well-founded causes of action under section
1983 are best characterized as tort actions for the recovery of
damages for personal injuries and that state statutes of
limtations governing personal injuries would fairly serve federal
interests. Pennsylvania nmaintains a two-year |imtations period
for personal injury actions. See 42 PA. Cons. STAT. AN 85524
(Supp. 1995); Urrutia v. Harrisburg County Police Dept., 91 F. 3d

451, 457 n.9 (3d Cir. 1996). This sanme two-year period also
applies to any other actions based on negligent or intentional

tortious conduct. See 42 PaA. Cons. STAT. ANN. 85524; Smith v. Gty

of Pittsburgh, 764 F.2d 188, 194 (3d Cr. 1985) cert. denied 474

U.S. 950 (1985).*
However, under Pennsylvania Jlaw the statute of
limtations is tolled for personal injuries suffered during

infancy. Gsei-Afriyiev. Medical College of Pennsylvania, 937 F. 2d

876, 882 (3d Cir. 1991) citing Bowser v. Zachary, 544 A 2d 1022,

1024 (Pa. Super. 1988).° Therefore, the statute of limitations for

* 42 Pa. Covs. STAT. AWN. §5524(1) and (2) provides:
The followi ng actions and proceedi ngs nust be comenced wi thin
two years:

(1) An action for assault, battery, false inprisonnment,
false arrest, malicious prosecution or nalicious abuse of
process.

(2) An action to recover damages for injuries to the person
or for the death of an individual caused by the wongful act
or neglect or unlawful violence or negligence of another

® 42 PA. Cons. STAT. AWN. §5533(b) states:

(b) Infancy.--1f an individual entitled to bring a civi
action is an unemanci pated mnor at the tinme the cause of
action accrues, the period of mnority shall not be deened a
portion of the time period within which the action nust be
conmenced. Such person shall have the sane tinme for
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civil rights clainms brought under 81983 will simlarly be tolled
should the plaintiff be under the age of majority at the tinme the

action accrues. See Faison v. Sex Crines Unit of Phil adel phia, 845

F. Supp. 1079 (E.D. Pa. 1994).

The cause of action in the instant matter arose on June
1, 1994, the date of the all eged shooting. On Septenber 18, 1996,
two years, three nonths and seventeen days later, plaintiff filed
the Wit of Sutmons in this action. However, because plaintiff was
only seventeen at the tinme of the shooting, the statute of
[imtations, under Pennsylvania |aw did not begin to run until he
reached eighteen years of age. Therefore, the issue in this
notion hinges on the correct birth date of the plaintiff.
Def endant s assert that, because plaintiff’'s birth dateis listed as
Septenber 9, 1976 on his Phil adel phia Police Departnent crim nal
rapsheet and ot her docunents supplied by himto | aw enforcenent
officials, the action was comenced two years and ni ne days after
hi s ei ghteenth birthday, thus making the suit tinme-barred. To the
contrary, plaintiff has produced his birth certificate and an
affidavit showing his birth date as Septenber 19, 1976, which
woul d, in turn, establish that the awsuit was i ndeed filed wi thin
the two year limtations period. Because the evidence produced by
both sides is contradictory and the determnation of plaintiff’s

birth date would affect the outcone of the case, there clearly

conmenci ng an action after attaining majority as is allowed to
others by the provisions of this subchapter. As used in this
subsection the term"minor" shall nmean any individual who has
not yet attained the age of 18.



exists a genuine issue of material fact. Under this court’s
obligation to construe the evidence, and the inferences fromit, in
the light nost favorable to the non-noving party, plaintiff’'s
affidavit and birth certificate nust be given great weight. As

such, defendants’ Mdtion for Summary Judgnent nust be deni ed.



