IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVWRENCE LI NES : CIVIL ACTI ON
Petiti oner, :
V.

DAVI D LARKI N, WARDEN, :
Respondent . : No. 97-1500

VEMORANDUM AND ORDER

VanArt sdal en, S.J. Novenber 24, 1997

Petitioner Lawence Lines is a prisoner currently
incarcerated in the State Correctional Facility at Dall as,
Pennsyl vania. On February 28, 1997, he filed a Petition for Wit
of Habeas Corpus (filed docunent #1). | denied and dism ssed his
Petition in a Order dated Novenber 10, 1997 (filed docunent #14).
| denied and dism ssed his Petition based on Petitioner's failure
to exhaust his state court renedies, despite Petitioner's
argunent that any appeal of certain issues to the Pennsylvani a
Suprenme Court was barred by the state's fugitive forfeiture rule.

Petitioner has filed a Motion for Reconsideration (filed
docunent #15). The current notion, however, does not
substantiate a different outcome. Therefore, for the reasons set
forth below, Petitioner's notion for reconsideration of ny
Novenber 10, 1997 Order will be deni ed.

As stated in ny previous Order, absent exceptiona
circunstances, a federal court wll not entertain the clains of a
habeas corpus petitioner until the petitioner has exhausted

avail abl e state renedies. Picard v. Connor, 404 U. S. 270, 275

(1971); Brown v. Cuyler, 669 F.2d 155, 157 (3d Cr. 1982); 28




US C 8§ 2254(b). A federal habeas corpus petition which
i ncl udes any unexhausted cl ains generally nust be di sm ssed
W thout prejudice for failure to exhaust all state-created

remedi es. Doctor v. Walters, 96 F.3d 675, 678 (3d Gr. 1996). A

petitioner nust exhaust each constitutional claimsought in his

habeas petition. Tillett v. Freeman, 868 F.2d 106 (3d Gr.

1989); See 28 U.S.C. 8§ 2254(c).
Exhaustion of state renedies generally requires a petitioner
to have fairly presented his constitutional clains to the highest

state court. Chaussard v. Fulconer, 816 F.2d 925, 928 (3d cir.),

cert. denied, 484 U S. 845, 108 s. C. 139, 98 L. Ed. 2d 96

(1987); Swanger v. Zimmerman, 750 F.2d 291 (3d Cir. 1984).

Al t hough exhaustion does not require that the highest state court
actually rule on the nerits of a petitioner's clains, it does
require that the court be given the opportunity to review them

Bond v. Fulconer, 864 F.2d 306 (3d Cr. 1989). The state nust be

given the "initial opportunity to pass upon and correct” alleged
violations of a petitioner's constitutional rights. Picard, 404

US at 275, citing Wlwrding v. Swenson, 404 U. S. 249, 250, 92

S. . 407, 30 L. Ed. 2d 418 (1971).

Petitioner Lines sinply has not previously presented his
current clains to the Pennsylvania Suprenme Court, and it is not
cl ear that the Pennsylvania Suprenme Court could not, or would
not, have heard Petitioner's clainms. Al though the Pennsyl vania
Superior Court ruled that Petitioner's appeal was barred by

Pennsyl vania's fugitive forfeiture rule, the state suprene court

2



has not been given the opportunity to correct any all eged error
of the lower state court.

Furthernore, each of Petitioner's clains nmust be exhausted,
but Petitioner has yet to exhaust in state court all of the
clains presented in his federal habeas petition. The clains
Petitioner raises here are different fromthose he raised in the
Pennsyl vani a Suprene Court either in his first appeal or in his
appeal of a collateral petition filed pursuant to the
Pennsyl vani a Post Conviction Relief Act (PCRA), 42 Pa. C S A 8
9541, et seq. The clains presented on each appeal are not the
same. Petitioner initially sought discretionary review by the
Pennsyl vani a Suprene Court on the follow ng two issues:

(1) Whether the trial court has discretion to hear the post-

verdi ct notions of a defendant who was briefly absent during

t he pendency of post-trial notions, but who was present for

all hearings on those notions, and

(2) Whether a defendant who is a fugitive for a brief tinme

during the pendency of post-trial notions, but present

t hroughout all post-trial hearings and the appellate

process, is forever barred from appellate review

See Magi strate's Report and Recommendation, p. 4 (filed
docunent #13). He did not raise the substantive issues deened
barred by the Pennsyl vani a Superior Court.

On March 31, 1993, Petitioner filed a petition seeking
collateral relief under the PCRA, raising the follow ng clains
for relief:

(1) Appellate counsel was ineffective for failing to argue

that the Superior Court's retroactive application of

Commonweal th v. Jones violated Petitioner's due process
rights;




(2) Appellate counsel was ineffective for failing to argue
that the retroactive application of Commonwealth v. Jones
vi ol ated the constitutional prohibition against ex post
facto | aws;

(3) Appellate counsel was ineffective for failing to argue

that a five-year delay in Petitioner's sentencing violated

his Sixth Anendnent right to a speedy trial;

(4) Appellate counsel was ineffective for failing to pursue
trial counsel's ineffectiveness for failing to object to the
trial court's jury instruction regardi ng acconplice
testinony; and

(5) Petitioner was entitled to a newtrial on the basis of
af ter-di scovered evi dence.

See Magistrate's Report and Recommendation, p. 5. The
clains raised in this collateral petition were different from
those raised previously in the Pennsylvania Supreme Court. The
PCRA petition was dism ssed, and Petitioner appeal ed the deni al
of his petition to the Pennsyl vania Superior Court, which
affirmed the dism ssal. Petitioner then appeal ed the di sm ssal
to the Pennsyl vania Suprene Court, raising the same clains he
raised in his original PCRA petition. Gven the opportunity to
reviewthe nerits of Petitioner's clains, the Pennsyl vania
Suprenme Court, nonethel ess, denied allocatur on these clains as
wel | .

Petitioner's federal habeas petition, which is the subject
of concern here, was filed in this court on February 28, 1997,
seeki ng federal habeas relief on the foll ow ng grounds:

(1) Petitioner's due process rights were violated (a) when

t he prosecutor refused, despite demand, to disclose that a

W t ness had been i nmuni zed, and (b) when the prosecutor

permtted a wwtness to perjure hinself through his
assertions of non-involvenent in drug activity



(2) Petitioner was denied his Sixth Amendnent right to
conmpet ent counsel and to confront w tnesses agai nst him

(3) Trial counsel was ineffective for failing to (a) ask for
severance of the counts; (b) object to hearsay; (c) adopt
any theory of defense; and (d) call character w tnesses; and

(4) The prosecutor's closing argunment constituted

prosecutorial m sconduct, and violated Petitioner's right to

due process.

See Magi strate's Report and Recommendation, p. 6.

These clains are different. The clains raised in the
federal habeas petition have not been presented first to the
Pennsyl vani a Suprene Court either in Petitioner's original appeal
or in his appeal of his PCRA petition, and therefore the hi ghest
state court has not had an opportunity to rule on the nerits of
t hese clainms. The Pennsyl vania Suprenme Court very well may agree
with the | ower state court's conclusion that the appeal is barred
by the fugitive forfeiture rule, but this is not entirely clear
and | think, therefore, that the state supreme court nust at
| east be given the opportunity to hear the nmerits of the case if
it so chooses. As such, Petitioner has failed to exhaust the
clains he nowraises in federal court. Consequently, | see
not hing t hat woul d substantiate a di fferent concl usion.
Petitioner's Mdtion for Reconsideration, therefore, will be

deni ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVWRENCE LI NES : CIVIL ACTI ON
Petiti oner, :
V.

DAVI D LARKI N, WARDEN, :
Respondent . : No. 97-1500

CRDER
It is ORDERED that the Petitioner Lawence Lines' notion for

reconsi deration of ny Novenber 10, 1997 Order is DEN ED.

BY THE COURT,

Donald W VanArtsdal en, S.J.
Novenber 24, 1997



