IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AETNA LI FE AND CASUALTY, : ClVIL ACTI ON
Pl ai ntiff, :

v. : NO.  96- 5995

FEDERAL | NSURANCE COVPANY
Def endant .

MEMORANDUM

BUCKWALTER, J. Novenber 26, 1997

Plaintiff, Aetna Life and Casualty (“Aetna”), seeks a
declaration that it is not obligated to defend its insured, Susan
Phillips (“Phillips”) or the Pennsylvania Horticultural Society
(“PHS"), defendants in an underlying personal injury suit pending

in the Phil adel phia Court of Common Pl eas, Angel Torres v. The

Pennsyl vani a Horticultural Society and Susan Philips, No. 4097

(Phila. C.C P. March Term 1994) (the “Torres action”, “Torres” or
“Torres’ Amended Conpl aint?”). Defendant/Counter claimant,
Federal | nsurance Conpany (“Federal”), PHS s insurance carrier,
seeks a declaration that Aetna is obligated to defend and

i ndemmi fy both Phillips and PHS. Presently, both parties are
defending their respective insureds subject to a reservation of

rights.

1. Torres’ original conplaint named only PHS as a defendant but was |ater
amended to add Phillips.



Before the court are: (1) Federal’s notion for summary
j udgment (Docket No. 5); Aetna’ s answer (Docket No. 8); Federal’s
reply (Docket No. 9) and Aetna’'s sur-reply thereto (Docket No.
12); and (2) Aetna’s notion for leave to file an anended
conpl ai nt (Docket No.7); Federal’s answer (Docket No. 10) and
Aetna’'s reply thereto (Docket No. 11). As an initial matter |
find that Federal will not be prejudiced and therefore grant
Aetna’'s notion to anend its conplaint. See Fed. R CGv. P.
15(a). Accordingly, Phillips and PHS are added as defendants to

the i nstant acti on.

BACKGROUND

On June 26, 1992, while on PHS prem ses Torres, an
enpl oyee of MFarl and Landscape Services Inc., was injured when,
while pulling a hand truck | oaded with trees, he fell from wooden
pl anks | eading fromthe ground to the back of a pick-up truck
owned by Phillips, a PHS enployee. (Torres’ Anmended Conpl aint)
Cenerally, Torres clains he was |oading the trees at the express
direction of PHS through its enployee Phillips and that his
injuries were caused by the negligence and carel essness of PHS
t hrough its enpl oyee Phillips.

At all relevant tinmes Federal provided insurance for
PHS under a commercial general liability policy (the “CG
policy”) and a business autonobile policy (the “BAP policy”) and

Aetna provided insurance for Phillips and her husband, John
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Phillips, under a personal autonobile policy (the “Aetna
policy”).

Aetna, in its anended conplaint, asks this court for
the foll owi ng declaratory judgnent:

“l. A declaration that Federal |nsurance Conpany,
under the ternms and conditions of its Conmerci al
Ceneral Liability policy issued to the Pennsylvania
Horticultural Society has the duty to assune the

def ense and/or indemity from Aetna Life and Casualty
of Susan Phillips, an enployee of the Pennsylvania
Horticultural Society, with regard to the clains set
forth in the under lying [sic] action;

2. A declaration that Aetna, under the terns and
conditions of its autonobile policy issued to John
Phillips and Susan Phillips, has no duty to defend
and/ or indemify Susan Phillips with regard to the
clainms set forth in the underlying action.”
(Aetna’s Anended Conpl aint)

Federal, in its counterclaim seeks the follow ng
contrary decl aration;

“1l. The Pennsylvania Horticultural Society is a
“covered person” as defined in the Aetna policy because
the Pennsylvania Horticultural Society is alleged to be
| egally responsible for the acts and/ or om ssions of
Susan Phillips in the underlying Torres litigation;

2. Aetna Life and Casualty Conpany is obligated to
defend and indemify its insureds, Susan Phillips and
t he Pennsylvania Horticultural Society, against the
clainms asserted in the underlying litigation filed by
M. Torres.

3. The Aetna policy issued to Susan Phillips is
primary to the Federal Business Auto Policy issued to
t he Pennsyl vania Horticultural Society and the Federal
Busi ness Auto Policy is excess over the Aetna policy

i ssued to Susan Phillips; and



4. Aetna is obligated to rei nburse Federal |nsurance
Conmpany an anount according to proof as attorneys’ fees
and expenses incurred in connection with the defense of
t he Pennsyl vania Horticultural Society in the
underlying Torres litigation.”

(Federal’s Answer and Counterclaimand Federal’s Mtion
for Summary Judgnent)

1. DI SCUSSI ON
Under Pennsylvania |aw an insurer's duty to defend is a
di stinct obligation, different fromand broader than its duty to

provi de coverage. Phico Insurance Conpany v. Presbyterian

Medi cal Services Corporation, 663 A 2d 753 (Pa. Super. 1995);

Aetna Casualty and Surety Conpany v. Roe, 650 A 2d 94, 98 (Pa.

Super. 1994); D Auria v. Zurich Insurance Conpany, 507 A 2d 857,

859 (Pa. Super. 1986). This obligation is fixed solely by the

all egations in the underlying conplaint. Aetna Casualty and

Surety Conpany v. Roe, 650 A 2d at 98.

It is the nature of the claimand not the actua
details of the injury that determ nes whether an insurer is
required to defend. Id. |[If factual allegations in the conplaint
conprehend an injury which is potentially within the policy's

scope, the insurer has a duty to defend. Phico Insurance Conpany

v. Presbyterian Medical Services Corporation, 663 A 2d 753;

Aetna Casualty and Surety Conpany v. Roe, 650 A 2d at 98. "The

insurer owes a duty to defend if the conplaint against the
insured alleges facts which would bring the claimwthin the

policy's coverage if they were true." D Auria v. Zurich
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| nsurance Company, 507 A 2d at 859. See al so, Phi co | nsur ance

Conpany v. Presbyterian Medical Services Corporation, 663 A 2d

753; State Autonpbil e I nsurance Association v. Kuhfahl, 527 A 2d

1039, 1041 (Pa. Super. 1987) Thus, resolution of coverage issues
raised in Aetna’'s anended conplaint and in Federal’ s counterclaim
necessitate review of the applicable policies in |ight of Torres’
Amended Conpl ai nt .

A. Does Aetna’'s Policy Provide Coverage
for Either Phillips or PHS?

Aetna’'s policy provides in relevant part:
“PART A
LI ABI LI TY COVERAGE

W wi |l pay damages for bodily injury or property
damage for which any covered person becones legally
responsi bl e because of an auto accident. W wll

settle or defend, as we consider appropriate, any claim
or suit asking for these damages. Qur duty to settle or
defend ends when our limt of liability for this
coverage has been exhaust ed.

“Covered person” as used in this Part neans:

1. You or any famly nmenber for the ownership,
mai nt enance or use of any auto or trailer.

2. Any person using your covered auto.

3. For your covered auto, any person or organi zation,
but only with respect to legal responsibility for acts
or om ssions of a person for whom coverage is afforded
under this Part. . ..” (Enphasis in original)

Torres’ Amended Conpl aint states in relevant part:

“7. On or about June 26, 1992 Plaintiff, ANGEL TORRES,
was assigned by the Defendant through its agents and/ or
enpl oyees to load trees upon a truck that was owned
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and/or controlled by the Defendants, THE PENNSYLVAN A
HORTI CULTURAL SOCI ETY and/ or SUSAN PHI LLI PS.

8. In order to load the trees onto the truck it was
necessary for Plaintiff, ANGEL TORRES, to stand on
wooden pl anks | eading fromthe ground to the truck and
to pull a hand truck |oaded with trees up the said

pl anks to access the truck.

9. Plaintiff, ANCEL TORRES, went on the planks and

used the aforenentioned equi pnent, which was owned

and/or controlled by the Defendants, at the express

i nsi stence and request of Defendants and with the

express perm ssion of Defendants, through its

enpl oyees, who were acting in furtherance of

Def endants’ business and within the scope of their

enpl oynent .

10. On or about June 26, 1992, Plaintiff ANGEL TORRES,

while in the process of |oading the aforesaid trees,

was caused to fall fromthe wooden pl anks and was

severely and permanently injured as described nore

fully hereinafter.”

Pursuant to section one (1) of Aetna’s definition of
“covered person” it is clear that Phillips is a “covered person.”
Addi tional ly, because Torres’ Amended Conpl ai nt contai ns
respondeat superior allegations, | find that PHS is a “covered
person” pursuant to section three (3) of the definition.
Aetna’'s policy states that it will pay damages for bodily injury
or property damage for which any covered person becones legally
responsi bl e because of an “auto accident”, therefore, the
determ native question is whether Torres’ injuries resulted from
an “auto accident.”

In interpreting | anguage in an insurance policy it is

wel | settled that where anmbi guous the | anguage is to be construed



in favor of the insured, but where clear and unanbi guous a court

is required to give effect to that |anguage. Gene & Harvey

Builders v. Pa. Mrs. Ass’n Ins. Co., 517 A 2d 910, 913 (Pa.

1986); Standard Venetian Blind Co. v. Anerican Enpire Ins. Co.,

469 A 2d 563 (Pa. 1983). A court may not “rewite” an insurance
contract or construe clear unanbi guous | anguage to nean ot her

than what it says. Quardian Life Insurance Co. v. Zerance, 479

A. 2d 949, 953 (Pa. 1984).

Aetna’s policy does not define “auto accident.”
Al t hough each party offers its own interpretation of the term |
conclude that it is unanbiguous and thus its plain and ordinary

meani ng nust be applied. See Herr v. Gier, 671 A 2d 224, 226

(Pa. Super. 1995)(“Gving the term“auto accident” its plain and
ordi nary neani ng, we conclude that the term cannot possibly be
interpreted as providing coverage for an accident involving a
golf cart not designed for or operated on public highways.”). In
this vein, several courts have concluded that in ordinary usage
the term “auto accident” refers to situations where one or nore
vehicles are involved in sone type of collision or near collision

w th anot her vehicle, object or person. See State Farm Mutual

| nsurance Conpany v. Peck, 900 S.wW2d 910, 913 (Tx. Ct. App.

1995); Farners Insurance Conpany of Washington v. Gelis, 718

P.2d 812, 813 (Wash. App. 1986); Jordan v. United Equitable Life

| nsurance Conpany, 486 S.W2d 664, 667 (M. App. 1972); But see,




Nati onal Merchandise Co., Inc. v. United Service Autonopbile

Associ ation, 400 So.2d 526 (Fla. Dist. C. App. 1981)(The court

found that although the words “auto” and “accident” have definite
or generally accepted neanings, as used together in an auto
i nsurance policy they are anmbiguous). | agree with this
definition.

According to his conplaint Torres fell off of planks
that were sinply bal anced on the back of Phillip s stationary

pi ck-up truck. The truck however, was not an active partici pant

in the accident -- it did not collide into Torres or nove to
cause the planks to fall. Thus, | find that Torres’ injuries
were not the result of an “auto accident.” To read Torres

conpl aint otherwi se would strain the termbeyond its reasonabl e
meani ng. Therefore, Aetna, under the ternms of its policy, does
not have a duty to defend its insured Phillips or her enployer
PHS.

B. Does Federal’s CGEG or BAP Policy Provide
Coverage for Either Phillips or PHS?

Federal’s CA policy, provides in relevant part:
“ COVERAGE

W wi || pay damages the insured becones legally
obligated to pay because of bodily injury or property
damage, which occurs during the policy period caused by
an accident and arising out of the maintenance and use
i n your business of any covered auto. W wll defend
any suit against the insured seeki ng damages. We may
investigate and settle at our discretion any claimor
Sui t.



VWHO | S | NSURED

Each of the followng is an insured under this
insurance to the extent set forth bel ow

1. You for any covered auto.
2. Anyone el se while using, with your perm ssion, a
covered auto
except :
B. your enployee if the covered auto is owned by
t hat enpl oyee of a nenber of his or her
househol d. "2
(Federal’s CGE Policy, Non-Owmed and Hired Auto
Liability I nsurance Endorsenent) (Enphasis in original)
It is clear that provision 2(B) of the section entitled
“Who is an Insured’, excludes Phillips fromcoverage because she
is an enpl oyee of PHS and the owner of a covered auto.
Therefore, any coverage the policy mght provide is available to
PHS only.
Federal s duty to defend is broader than Aetna’s.
Because, Federal has not used the nodifier “auto” in front of the
word “accident” Federal’ s coverage extends to suits involving any

accident which arises out of the maintenance or use of any

covered auto. Having decided that Torres’ fall while | oading

trees onto the back of Phillip s pick-up did not constitute an
“auto accident”, | nmust now determ ne whether or not it was an
accident arising out of use or maintenance of Phillips’ pick-up.

2. Under Federal’s policy “covered auto” neans “an auto you do not own” and
the term accident “includes continuous or repeated exposure to the sane
conditions resulting in bodily injury or property damage.” (Federal’s CG.
Policy, Non-Owmed and Hired Auto Liability Insurance Endorsenent)



In determning first party coverage, Pennsylvania
courts require that a causal connection exist between an injury
occurring during a |oading/unl oadi ng operation and use or

mai nt enance of a vehicle. See Alvarino v. Allstate | nsurance

Co., 537 A 2d 18 (Pa. Super. 1988); Huber v. Erie Ins. Exchange,

587 A . 2d 333 (Pa. Super. 1991). Wiile the causal connection need
not rise to the | evel of proxi mate causation, for purposes of
coverage there nust be sone connection, nore than nmere chance or
happenst ance between the injuries sustained and the insured

vehi cl e. Dor ohovich v. Wst Anerican Ins. Co., 589 A 2d 252, 257

(Pa. Super 1991) (citations omtted).

| find Torres’ allegations establish the causal
connection necessary to invoke coverage. Wen he fell from
pl anks which rested on the back of Phillips’ pick-up truck Torres
was actually m dway between the truck and the ground. Thus,
al though at rest the pick-up was an essential part of the | oading

process, it supported Torres’ pathway, and therefore was “in

use. Conpare, Allstate Insurance Conpany V. Sentry | nsurance,

563 F. Supp. 629 (E.D. Pa. 1983)(The court concluded that an

acci dent caused by a desk falling froma hand truck, when the
hand truck was al nost ten feet away fromthe truck onto which it
was to be | oaded, was not an accident arising out of the use or
mai nt enance of a notor vehicle). Therefore, | conclude that

under the ternms of its CG policy Federal has a duty to defend
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and indemify PHS in the underlying Torres action. Additionally,
| note that because it contains substantially the same provisions
as the CA policy, Federal also has a duty to defend and
i ndemmify PHS pursuant to its BAP policy.

Based on ny review of the policies it is clear that
Aet na does not have a duty to defend Phillips and Federal does
have a duty to defend PHS. Furthernore, as there are no factual
or legal disputes left to resolve, Federal’s notion for sunmary
judgnent is dism ssed as noot and an appropriate declaratory

order follows.?3

3. Alternatively, this court’s final disposition nmay be construed as a grant
of sunmary judgnent in favor of Aetna. Generally, a district court may not
grant summary judgnent sua sponte unless the court gives notice and an
opportunity to oppose. Anerican Flint d ass Wrkers Union v. Beaunont G ass
Co., 62 F.3d 574 n.5 (3d Cir. 1995); Ois Elevator Co. v. Ceorge Washi ngton
Hotel Corp., 27 F.3d 903 (3d Cr. 1994). However, on the last page of its
brief in opposition, Aetna requests sunmary judgnent in its favor, therefore,
I find that Federal had sufficient notice that such action m ght be taken.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AETNA LI FE AND CASUALTY, : ClVIL ACTION
Pl ai ntiff, :

v. : NO.  96- 5995
FEDERAL | NSURANCE COVPANY
Def endant .

ORDER

AND NOW this 26th day of Novenber 1997, upon
consideration of Plaintiff's notion for |leave to file an anended
conpl ai nt (Docket No. 7); Defendant’s answer (Docket No. 10) and
Plaintiff’s reply thereto (Docket No. 11), it is hereby ORDERED
that Plaintiff’s notion is GRANTED, accordingly Susan Phillips
and the Pennsylvania Horticultural Society are added as
defendants in the instant action. Upon consideration of
Defendant’s notion for summary judgnent (Docket No. 5);
Plaintiff’s answer (Docket No.8); Defendant’s reply (Docket No.
9) and Plaintiff's sur-reply thereto (Docket No.12), it is hereby
ORDERED t hat Defendant’s notion is DI SM SSED as noot in |ight of
the foll owi ng decl aratory order

Based on the foregoing review of the applicable

policies the followi ng is decl ared:



(1) Plaintiff, Aetna Casualty and Life, has no duty to
defend or indemify its insured, Susan Phillips in the underlying

action, Angel Torres v. The Pennsylvania Horticultural Society

and Susan Phillips, No. 4097 (Phila. C.C.P. March Term 1994).

(2) Defendant, Federal |nsurance Conpany, under the
terms of its Comrercial CGeneral Liability policy, has a duty to

defend and indemify its insured, the Pennsylvania Horticul tural

Society in the underlying action, Angel Torres v. The

Pennsyl vania Horticultural Society and Susan Phillips, No. 4097

(Phila. C.C. P. March Term 1994).

Thi s case shall be nmarked CLOSED

BY THE COURT:

RONALD L. BUCKWALTER, J.



