IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLENN S. SM TH,
Pl aintiff,

V. Cvil Action
No. 97-891
THE PRUDENTI AL HEALTH CARE PLAN,
| NC., and THE PENNSYLVAN A
AUTOMOT| VE | NSURANCE TRUST,

Def endant s.

Gawt hr op, J. Novenber 25, 1997

MEMORANDUM

Before the court is the notion of Defendant Prudenti al
Health Care Plan, Inc. ("Prudential") for Reconsideration and/or
Clarification of the Court's Septenber 9, 1997 Order and
Menmor andum Qpi ni on.  The Menorandum Qpi nion filed Septenber 9,
1997, dism ssed Count |1l of the Amended Conplaint inits
entirety, denied in part Prudential's Mdtion to Dismss the claim
for breach of contract, and denied Prudential's Mdtion to D smss
the claimfor breach of fiduciary duty. Prudential now seeks to
have the remaining clains asserted against it dism ssed for
failure to state a clai mupon which relief can be granted.
Prudential argues that Plaintiff seeks an award of conpensatory
damages for alleged personal injuries, not equitable relief, and
that such relief is not available fromPrudential under §

502(a) (1) (B) of the Enployee Retirenment Income Security Act



("ERISA"). 29 U.S.C. 8§ 1132(a)(1)(B). Prudential further argues
that to the extent Plaintiff clainms entitlenent to equitable
relief pursuant to 29 U S.C. 8§ 1132(a)(3), such relief is not
"appropriate"” in this case. | agree and, upon the follow ng
reasoni ng, shall dismss the remaining portions of Counts | and

I 1 agai nst Prudential.

Standard of Revi ew

A federal district court will grant a notion for
reconsi deration based upon one of three reasons: "(1) an
i ntervening change in controlling law, (2) the energence of new
evi dence not previously available, or (3) the need to correct a
clear error of law or to prevent a manifest injustice."” Environ

Products, Inc. v. Total Containnment, Inc., 951 F. Supp. 57, 62 n.1

(E.D. Pa. 1997); see also, Cohen v. Austin, 869 F.Supp. 320, 321

(E.D. Pa. 1994); Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d

Cr. 1985), cert. denied, 476 U S. 1171 (1986) ("The purpose of a

nmotion for reconsideration is to correct nanifest errors of | aw
or fact or to present newy discovered evidence."). Prudential
bases its notion on the third reason stated above, a clear error

of | aw.

Di scussi on

Prudential previously noved to dismiss with prejudice al



counts of Plaintiff's Amended Conpl ai nt pursuant to Federal Rule
of Civil Procedure 12(b)(6). In its Menorandum Opinion, this
court allowed Plaintiff to proceed with his renmaining clains
agai nst Prudential under 88 502(a)(1)(B)! and 502(a)(3)? of
ERISA. 29 U S. C 1132(a)(1)(B) and (a)(3). Prudential disputes
whet her these provisions can support a claimagainst it. | shall
address each provision in turn.

| previously dismssed Plaintiff's clains for noney damages
agai nst Prudential asserted under 8 502(a)(1)(B); however, |
refused to dismss all clains based on that subsection agai nst
Prudential. Despite finding that Plaintiff may not recover
benefits from Prudential through ERI SA § 502(a)(1)(B), | allowed
the Plaintiff to proceed since he clained entitlenent to sone
formof equitable relief through that same provision. Prudential
notes that the Plaintiff, in his Anmended Conpl aint, neither
referred to ERISA 8 502(a)(1)(B) nor requested the relief which

that section provides. Prudential also argues that there is no

! This subsection allows a participant or beneficiary to
bring a civil action: "(B) to recover benefits due to hi munder
the ternms of his plan, to enforce his rights under the terns of
the plan, or to clarify his rights to future benefits under the
ternms of the plan.” 29 U S.C. 8 1132(a)(1)(B)

2Thi s subsection provides that a civil action nmay be
brought: "(3) by a participant, beneficiary or fiduciary (A to
enjoin any act or practice which violates any provision of this
subchapter or the terns of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress such violations or
(ii) to enforce any provisions of this subchapter or the terns of
the plan.” 29 U S.C. § 1132(a)(3).
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formof equitable relief fromPrudential to which Plaintiff is
entitled. 1In his response to this notion and at oral argunent,
Plaintiff has been unable to state the nature of the equitable
relief sought for which Prudential may be responsible through
ERI SA §8 502(a)(1)(B). Although in his response Plaintiff asks
this court to grant access to admnistrative procedures, he fails
to state howthis will provide relief since, in his Anended
Conpl aint, he alleges that the Defendant's actions or inactions
caused him permanent disabilities for which surgical correction
is no longer possible. Since the relief provided by this
subsection is to secure benefits under a plan, it cannot provide
Plaintiff relief where treatnent coverage is not sought. See

Turner v. Fallon Community Health Plan, Inc., No. 97-1253, 1997

W 633699, at *3 (1st Gr. Cct. 20, 1997)("The relief expressly
provided is to secure benefits under the plan rather than damages
for a breach of the plan."). | thus find that Plaintiff has
failed to state a claimunder 8 503(a)(1)(B) for which relief can
be grant ed.

Plaintiff simlarly seeks equitable renmedi es under 8§

502(a)(3) of ERISA. See Varity Corp. v. Howe, 116 S.Ct. 1065

(1996) (finding enpl oyees entitled to reinstatenent in plan as
equitable relief under ERI SA § 502(a)(3)). Prudential argues
that such equitable relief is not appropriate here because

Plaintiff has a cogni zable claimfor benefits based upon anot her



section of ERISA. Specifically, Prudential points to the
Plaintiff's pending claimfor benefits against the PAA Trust,
under ERI SA § 502(a)(1)(B), as an alternative formof relief
maki ng resort to 8 502(a)(3) unnecessary and inappropriate. See
Varity, 116 S.Ct. at 1079 (stating "that where Congress el sewhere
provi ded adequate relief for a beneficiary's injury, there wll
likely be no need for further equitable relief, in which case
such relief would normally not be 'appropriate.'"). Further,
Prudential maintains that Plaintiff cannot seek nonetary damages
under this section and has no claimfor equitable relief for the

reasons detail ed above. See Mertens v. Hewitt Assoc., 508 U. S.

248, 255 (1993)) ("[What petitioners in fact seek is nothing

ot her than conpensatory damages -- nonetary relief for all |osses
their plan sustained as a result of the alleged breach of
fiduciary duties. Money damages are, of course, the classic form
of legal relief."). The case law of the Third Grcuit supports
Prudential's assertions that Plaintiff is not entitled to

equitable relief. See Heinv. F.D.I.C , 88 F.3d 210, 224 (3d

Cr. 1996), cert. denied, 117 S.C. 683 (1997) (finding pension

pl an partici pant seeking nonetary danmages and not restitution

coul d not recover "appropriate equitable relief"); Reamv. Frey,

107 F. 3d 147, 152-53 (3d Cir. 1997) (advising courts to use a
cauti ous approach when considering granting "appropriate

equitable relief" under ERI SA 8 502(a)(3)(B)). Decisions of



other courts are also in accord with Prudential's asserti ons.

See e.qg.,MLeod v. O eqgon Lithoprint Inc., 102 F.3d 376, 379 n.2

(9th Gr. 1996), cert. denied, 117 S. C. 1823 (1997) (noting that

all circuits which have considered the issue have held that
conpensatory damages are not avail able as "appropriate equitable
relief"). In addition, Prudential cites a plethora of case |aw
for the proposition that a plaintiff cannot recover under 8§
502(a)(3) for a claimof wongful denial of benefits, See e.q.,

VWald v. Sout hwestern Bell Corp. Custoncare Med. Plan, 83 F. 3d

1002, 1005 (8th G r.1996) (finding equitable relief not
appropriate because plaintiff provided adequate relief by right
to bring claimfor benefits under § 502(a)(1)(B)). Because, in
essence, Plaintiff seeks to recover for the wongful denial of
benefits, | must agree with the decisions of these courts that
Plaintiff nust seek recovery under 8§ 502(a)(1)(B). | thus
conclude that Plaintiff has failed to state a cl ai m agai nst
Prudenti al under ERI SA § 502(a)(3).

Based upon the above analysis, | find that it was a clear
error of law not to dismss Plaintiff's remaining clains against
Prudential. Accordingly, | shall do so now and grant Defendant's
Motion for Reconsideration.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GLENN S. SM TH,
Pl aintiff,

V. Cvil Action
No. 97-891
THE PRUDENTI AL HEALTH CARE PLAN,
| NC., and THE PENNSYLVAN A
AUTOMOT| VE | NSURANCE TRUST,

Def endant s.

ORDER

AND NOW this day of Novenber, 1997, upon the reasoning
in the attached Menorandum and upon consi deration of the Mtion
of Defendant, Prudential Health Care Plan, Inc., for
Reconsi deration and/or Clarification of the Court's Septenber 9,
1997 Order and Menorandum Opi nion, the response thereto, and the
oral argunent of the parties on Novenber 10, 1997, it is hereby
ordered that the Mdtion is GRANTED. The portions of Counts | and
Il of Plaintiff's Arended Conpl ai nt asserted agai nst Prudenti al

Heal th Care Plan not previously dism ssed are hereby DI SM SSED

BY THE COURT

Robert S. Gawt hrop, 111, J.



