IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAY ANGELI NI, | NC. . CGVIL ACTION
V.

CI TY OF PH LADELPHI A, et al. . NO. 96- 3200

VEMORANDUM

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

R F. KELLY, J. NOVEMBER 24, 1997

This is an action instituted by Plaintiff Ray Angelini,
Inc. ("Angelini" or "Conpany"), against the Gty of Philadel phia
("Gty") and certain officials of the Cty (collectively, "Cty
Def endants” or "City") and Local Union 98 of the Internationa
Brot herhood of Electrical W rkers ("Local 98") for allegedly
depriving Angelini of its constitutionally protected Iliberty
interests under 42 U.S.C. 1983. The City officials and individual
Def endants in this case are: Mayor Edward G Rendel |l ("Rendell");
his former Chief of Staff, David L. Cohen ("Cohen"); Louis
Appl ebaum (" Appl ebaunt'), the Conm ssioner of Procurenment for the
City; Marla D. Neeson ("Neeson"), Applebaunis Deputy Procurenent
Commi ssi oner; Cerald Murphy ("Mirphy"), Deputy Mayor of Labor for
the Cty; Janes Col enan (" Col eman”), Deputy Managing Director of
the City; Frances Egan ("Egan"), presently Comm ssioner of the
Depart ment of Licenses and | nspections and a fornmer Deputy Managi ng
Director of the Gty.

Angelini is a construction conpany engaged i n perform ng



work as an el ectrical and general contractor in Pennsylvania, New
Jersey and Del aware. Approxi mately 80-90%of Angelini's work is in
the public sector. Angel ini has been in business for over 20
years; and is an open-shop contractor (neaning that it has no
formal contracts with local |abor unions). This action arises from
a construction project undertaken by the Gty at the Phil adel phi a
I nternational Airport ("Airport”). Angelini submtted a bidonBib
6551 i n t he anmount of $6, 778, 000 and was t he apparent | ow bi dder on
the project. The second | owest bi dder was Lonbardo and Lite, Inc.
("Lonbardo and Lite"), aunionized el ectrical contractor, whose bid
price was $7,372,000. In January 1996, Local 98 conplainedto City
officials that Angelini was not a responsible bidder. An
i nvestigation was conducted, as a result, on February 2, 1996
Angelini was notified that it had been disqualified fromBid 6551.

Af ter pursuing adm ni strative renedi es whi ch wer e deni ed,
Angelini initiated a State Court action seeking review of the
adm ni strative decision and injunctive relief. In March 1996,
Angelini's request for prelimnary injunction was denied and in
April of the same year, the State Court action was di sconti nued and
this suit was started in the Federal District Court.

In April 1996, the Cty solicited bids on two other
projects at the Airport (hereinafter referred to as "Bids 6582
and 6583"). On April 25, 1996, the City's Procurenent Departnent
notified Angelini that it would not accept Angelini's bids on these
projects, as a result of the February 13, 1996 determ nation that

Angel i ni was not a responsible contractor.
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Angel i ni requested, and was granted, a hearing on this
disqualification by the Gty on May 7, 1996. The results of this
hearing were that Angelini was determ ned to be a "responsible"
bi dder and was permtted to submt bids on Bids 6582 and 6583.

A hearing on Angelini's request for prelimnary
injunction was held on May 22, 23 and 24, 1996. On May 28, 1996,
this Court denied Plaintiff's request for a prelimnary injunction.

Anon-jury trial was held on April 16, 17, 18, 21 and 28,
1997. The court notified the parties that under Fed. R Cv. P.
65(a)(2) testinmony from the 1996 injunction hearing would be
considered as part of the trial testinony. Fromthat testinony we

make the follow ng:

FI NDI NGS OF FACT

1. Plaintiff Ray Angelini, Inc., is anon-union general
and el ectrical contractor based in Sewell, NewJersey, and perforns
work principally in NewJersey, Pennsylvania, and Del aware. [N.T.
5/ 24/ 96, pp.33-34, 35]

2. The City is afirst-class City of the Commonweal th
of Pennsylvania and is organized and existing pursuant to
Pennsyl vania | aws and a Honme Rule Charter.

3. Defendant Edward G Rendell is the Mayor of the Gty
of Phi | adel phi a.

4. Def endant David L. Cohen was the Chief of Staff to
Mayor Rendell from January 6, 1992 to April 4, 1997. [N.T.
4/ 28/ 97, pp. 3-4]



5. Def endant Frances Egan is the Comm ssioner of the
City's Departnent of Licenses and Inspections, having been
appointed to that position by Mayor Rendell in Septenber 1996
[N.T. 4/16/97, p.5]

6. Comm ssi oner Egan was fornerly a Deputy Managi ng
Director fromNovenber 1992 to Septenber 1996. [N T. 4/16/97, p.5]

7. Def endant Janes Coleman is a Deputy Mnaging
Director and has held that position for the last five years. [N T.
4/ 16/ 97, p. 46]

8. Def endant Marla Neeson is the Deputy Procurenent
Conmi ssi oner in charge of the City's service, supply, and equi pnent
contracts. [N T. 4/16/97, pp.81-82]

9. At the tinme of the events in question, Deputy
Comm ssi oner Neeson was the Deputy Procurenent Conmi ssioner in
charge of the Cty's public works contracts. [N T. 4/16/97, pp
81- 82]

10. Def endant Louis Applebaum is the Procurenent
Conmi ssioner of the City of Phil adel phia.

11. As Comm ssioner of Procurenent, Conm ssioner
Appl ebaumis in charge of the City departnment which oversees the
bi ddi ng process with respect to obtaining for Cty contracts the
| owest responsive and responsi bl e bidders. [N T. 5/23/96, p.118]

12. Prior to Comm ssioner Appl ebaum bei ng appointed to
his Gty position, Conm ssioner Appl ebaumwas, fromthe md-70s to
1988, the owner of A. Ponerantz & Conpany, an office products and

office furniture conpany [N T. 4/21/97, at pp.25-27]
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13. When Conm ssi oner Appl ebaum was appointed to the
position of Procurenent Comm ssioner, Conm ssioner Applebaum was
never instructed as to howto treat contractors who had coll ective
bar gai ni ng agreenents with |labor unions. [N T. 4/21/97, at p.27]

14. Def endant Gerald A. Murphy is the Cty's Deputy
Mayor for Labor and has been so for the last five years. [NT.
5/ 22/ 96, at p.56]

15. M. Mirphy's duties as Deputy Mayor include
overseei ng the Labor Standards Unit which nonitors the paynent of
prevailing wages on the Gty public works projects. [N T. 5/22/96,
p. 60]

16. Angelini was pre-qualified by the Division of
Avi ation and the Procurenent Departnent to submt abidtothe Gty
on Bid No. 6551 for the Philadel phia International Airport's
Term nal B/ C Inprovenents Project -- Package 3. [N T. 4/16/97, at
p.87; N.T. 4/21/97, at p.13; Exhibit P-54]

17. On Decenber 20, 1995, the Cty opened bids for the
el ectrical contracting work (Bid No. 6551) for the Phil adel phia
International Airport's Termnal B/ C I|nprovenents Project --
Package 3.

18. On January 5, 1996, 1996, John Dougherty, business
manager of Local 98, called Chief of Staff Cohen, but did not speak
personally wwth him [Exhibit P-1]

19. On January 5, 1996, Chief of Staff Cohen wote a
meno to Ceral d Murphy, Deputy Mayor for Labor, requesting that M.
Mur phy return M. Dougherty's phone call. [Exhibit P-1]. Wen M.
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Mur phy returned the call, he was advised by M. Dougherty that
Angel i ni had prevailing wage violations [N T. 5/22/96, pp.68-69;
N. T. 5/24/96, pp.15-16]

20. M. Mirphy asked M. Dougherty to get him the
information that he had on Angelini regarding the prevailing wage
violations. [N T. 5/22/96, p.76; N T. 5/24/96, p. 18]

21. On January 12, 1996, after his phone call with M.
Dougherty, M. Mrphy wote a neno to Chief of Staff Cohen
regardi ng the substance of the phone call. In this nmeno, M.
Mur phy outlined the facts, |listing the various concerns which Local
98 had about Angelini's bid and its bidder status. [Exhibit P-2]

22. On or about January 19, 1996, Local 98 delivered to
the City at various | ocations, including the Mayor's office and M.
Mur phy' s of fice, a "book" which collected a variety of information
relating to Angelini's bid and its bidder status. [Exhibit P-18;
N. T. 5/24/96, p.24; N T. 5/22/96, pp.115-116]

23. On January 19, 1996, M. Miurphy again wote to Chi ef
of Staff Cohen to provide himw th an update on the status of his
investigation into the conplaints that Local 98 had made about
Angelini. [Exhibit P-7]

24. As of January 19, 1996, M. Mirphy had not yet
received information sufficient to warrant a recommendation in
favor of a disqualification of Angelini

25. On January 22, 1996, M. Murphy wote to the State
of New Jersey's Departnent of Labor requesting information on

Angelini's wage violations. [Exhibit P-10]
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26. On January 23, 1996, the State of New Jersey's
Departnment of Labor (NJDOL) replied by letter to M. Mirphy's
letter and stated that the NJDOL had three previous files regarding
prevailing wage violations by Angelini over the past five years.
[ Exhi bit P-10]

27. On January 25, 1996, M. Miurphy wote to the NJDOL
requesti ng additi onal detailed information on Angelini's three New
Jersey prevailing wage violations. [Exhibit P-11]

28. On January 26, 1996, M. Mirphy wote a neno to
Chief of Staff Cohen in order to update himon his investigation
into the concerns that had been rai sed about Angelini. M. Mirphy
stated that he was still waiting to hear back from the NIDOL
regarding nore detail on Angelini's three New Jersey prevailing
wage violations. [Exhibit P-13]

29. On January 26, 1996, the NJDOL replied by letter to
M. Mirphy's letter regarding Angelini's previous prevailing wage
violations and stated that the amounts paid by Angelini were
$598. 13 in 1991, $14,808.39 in 1993, and $314.48 in 1995. [Exhibit
P- 12]

30. At sone tine during the |ast week of January 1996,
M. Murphy had a di scussion with Comm ssi oner Appl ebaumconcerni ng
the status of his investigation into Angelini. At that time, M.
Mur phy informed Comm ssioner Applebaum orally that he was
reconmendi ng that Angelini be disqualified. [N T. 5/22/96, p.167,
N. T. 5/23/97, pp.211-212]

31. Conm ssioner Applebaum requested that M. Mirphy
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prepare a nenb in witing stating the reasons in support of his
recomrended di squalification of Angelini. [N T. 5/22/96, p.167;
N. T. 5/23/97, pp.211-212]

32. On January 31, 1996, a draft letter was prepared by
Procurenment advising Angelini of its disqualification on Bid No.
6551. [Exhibits P-22 and P-23]

33. On February 2, 1996, M. Mirphy prepared a neno to
Conmi ssi oner Appl ebaum wherein M. Mrphy reconmended that
Angel ini be disqualified on account of the three New Jersey
prevailing wage violations. M. Mirphy stated in his meno that he
believed "it to be in the best interest of the City to award this
contract to the next |owest responsive responsible bidder."
[ Exhi bit P-14]

34. The February 2, 1996 neno was M. Murphy's first
official recomendation that Angelini be disqualified. [N.T.
5/ 22/ 96, p.118]

35. M. Mirphy had his February 2, 1996 neno revi ewed by
the City Solicitor's Ofice before submtting it to Comm ssioner
Appl ebaum [N T. 5/22/96, p.167]

36. M. Mirphy did not discuss Angelini with Council man
Kenney, and M. Mrphy's recomendation that Angelini be
di squalified was not influenced in any way by Council man Kenney.
[N.T. 5/22/96, pp.162-163]

37. M. Mrphy's recommendation that Angelini be
di squalified was not influenced in any way by Chief of Staff Cohen.

[N.T. 5/22/96, p.163]



38. M. Mirphy did not discuss Angelini with Muyor
Rendell, and M. Mirphy's recommendation that Angelini be
di squal i fi ed was not influenced in any way by Mayor Rendell. [N.T.
5/ 22/ 96, pp.163-164]

39. Conm ssi oner Appl ebaumwas free to accept or reject
M. Murphy's recommendation that Angelini be disqualified. [NT.
5/ 23/ 96, p.213]

40. On February 2, 1996, the Procurenent Departnment
notified Angelini that it was being disqualified fromreceiving an
award of contact on Bid No. 6551.

41. The Phil adel phia Code allows the Procurenent
Departnent to disqualify a bidder prior tothe award of a contract,
but after the opening of bids, if the Procurenent Departnent
obtains information which in its opinion adversely affects the
responsibility of the bidder. [Exhibit P-42]

42. The decision of the Procurenent Departnent to
disqualify Angelini was made by Comm ssioner Applebaum and Ms.
Neeson and was the result of information that was supplied to them
by M. Mrphy. [N T. 4/16/97, p.116]

43. Mayor Rendell did not give any direction to M.
Murphy in his investigation of Angelini. [N T. 4/28/97, p.19]

44. Neither Mayor Rendel |l nor Chief of Staff Cohen, nor
any one else in the Mawyor's Ofice, gave any instruction to
Conmmi ssi oner Appl ebaumin how to proceed with respect to Angelini
or Bid No. 6551. [N T. 4/28/97, p.20]

45. In accepting M. Mirphy's recommendation and in
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deciding to disqualify Angelini on Bid No. 6551, Conm ssioner
Appl ebaum was not influenced by Mayor Rendell or Chief of Staff
Cohen in any way. [N T. 5/23/96, p.203]

46. Local 98 never obtained a copy of Angelini's
financial statenents. [N T. 4/16/97, p.178]

47. Thereafter, on February 13, 1996, an on-the-record
evidentiary hearing was held on Angelini's appeal from its
di squalification on Bid No. 6551. t he panel nenbers included
Conmmi ssi oner Appl ebaum and M. Col eman, and Conm ssioner Egan.
[ Exhi bit P-40]

48. At the hearing, the panel nenbers were represented
by counsel fromthe Gty Solicitor's Ofice. [N T. 4/16/97, p.32]

49. Both M. Col eman and Conmi ssi oner Egan wer e sel ected
at random by the Mnaging Director's Ofice through a routine
procedure. [N T. 4/16/97, pp.28, 59]

50. There was no City policy or specific reason which
resulted in Comm ssioner Egan herself in particul ar being asked to
sit on the hearing panel. [N T. 4/16/97, pp.30-32]

51. Prior to the hearing, Conm ssioner Egan di d not know
the nature of the hearing, the name of the contractor involved,
whet her the contractor was uni on or non-union, or the nature of the
project or bid in question. She was al so not given any other
informati on about the hearing except when to appear for the
hearing. [N T. 4/16/97, pp.29-30]

52. Prior to the hearing, Comm ssioner Egan did not

speak wi t h Comm ssi oner Appl ebaumor Chief of Staff Cohen or anyone
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fromthe Mayor's O fice about the subject matter of the hearing.
[N.T. 4/16/97, p.30]

53. Prior to the hearing, M. Coleman did not know t he
nature of the hearing, the nane of the contractor involved, or the
nature of the issues in question. [N T. 4/16/97, p.60]

54. Prior to the hearing, M. Col eman did not have any
di scussions wth anyone from the Mayor's O fice concerning the
hearing. [N T. 4/16/97, p.70]

55, Prior to the hearing, Conm ssioner Applebaum did
speak with Chief of Staff Cohen about the hearing, and Chief of
Staff Cohen advi sed Conm ssi oner Appl ebaumto "do what you have to
do." [N T. 5/23/96, p.155]

56. After the hearing concluded, the three panel nenbers
del i berated wi th both Ms. Neeson and counsel for the panel present.
[N.T. 4/16/97, pp.124-125; Exhibit P-40]

57. Ms. Neeson did not participate in the panel's
del i berations and did not offer and was not requested to give any
advice to the panel. Her only role was to nenorialize the panel's
decision. [N T. 4/16/97, pp.124-125]

58. The three panel nenbers voted unani nously to uphol d
the disqualification of Angelini. [N T. 4/16/97, p.24]

59. Comm ssi oner Egan voted first, then M. Col eman, and
finally Comm ssioner Applebaum [N T. 4/16/97, p.65]

60. No one indicated to Conm ssioner Egan, either
directly or in any fashion how she was to cast her vote. [NT.

4/ 16/ 97, p. 33]
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61. Comm ssi oner Applebaum did not indicate to
Conmmi ssi oner Egan, either by suggestion or expressly or in any way
how he would Iike her to vote. [N T. 4/16/97, p.33]

62. Conm ssioner Egan was not aware of any City policy
that would have influenced her vote, or of any City policy to
di sfavor non-union contractors in public works contracts. [N.T.
4/ 16/ 97, p. 33]

63. Conmm ssi oner Egan voted to uphold the
di squalification because of Angelini's three New Jersey prevailing
wage violations which in her mnd were not disproven at the
hearing. [N T. 4/16/97, pp.33-34]

64. Comm ssioner Egan was not prom sed any benefits or
any thing of value in exchange for her vote. [N T. 4/16/97, p.34]

65. Comm ssioner Egan's pronotion to the position of
Conmmi ssi oner of L& was not the result of any vote that she cast at
the hearing. [N T. 4/16/97, p.45]

66. Comm ssi oner Appl ebaum did not indicate to M.
Col eman, either expressly or by inplication how he would |ike him
to vote. [N T. 4/16/97, p.65]

67. In casting his vote, M. Coleman was acting
i ndependently of any outside influence. [N T. 4/16/97, p.65]

68. M. Coleman was not aware of any Cty policy to
di sfavor non-union bidders wth respect to qualifications or
disqualifications. [N T. 4/16/97, pp.67-68]

69. No one in Gty governnent indicated by suggestion or

directly how M. Coleman's vote should be cast. [N T. 4/16/97,
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p. 66]

70. M. Coleman voted to uphold the disqualification
because he did not think that a case was presented such that
di squal i fication should be overruled. [N T. 4/16/97, p.66]

71. The non-union status of Angelini did not play any
role in the casting of M. Coleman's vote, and did not play any
role either at the hearing or during the deliberations. [N.T.
5/ 23/ 96, p.208; N.T. 4/16/97, p.68]

72. The panel discarded the evidence that was presented
at the hearing with respect to Angelini's alleged prevailing wage
vi ol ati ons on t he Bel nont Water Departnent project. [N T. 4/16/97,
p.63; N.T. 4/21/97, pp.34-35]

73. M. Coleman's decision was not influenced by any
information presented at the hearing with respect to Angelini's
al | eged prevaili ng wage vi ol ati ons on t he Bel nont Wat er Depart nent
project. [N T. 4/16/97, p.60]

74. During the panel's deliberations after the hearing,
M. Coleman asked counsel for the panel whether Angelini's
uncontested prevailing wage violations were a basis for
disqualification. [N T. 4/16/97, pp.60, 63-64]

75. Counsel's response to M. Col eman's i nquiry was t hat
Angelini's violations could form a basis for disqualification.
[N.T. 4/16/97, p.64]

76. Chief of Staff Cohen did not play any role
what soever in the February 13 disqualification hearing. [N.T.

4128/ 97, p. 25]
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77. In casting his vote during the deliberations,
Commi ssi oner Appl ebaumwas not influenced i n any way by the w shes
or directives of Mayor Rendell, Local 98, Chief of Staff Cohen, or
any City Councilperson. [N T. 5/23/96, p.203]

78. On February 13, 1996, the Gty inforned Angelini of
t he panel's decision to uphold the disqualification. [Exhibit P-
27]

79. The Gty did not publish or dissem nate the fact of
or reasons for the disqualification of Angelini on Bid No. 6551 to
anyone other than Angelini itself and certain Cty personnel
[N.T. 4/21/97, at pp.19-20]

80. The City did not publicly announce the fact of or
reasons for the disqualification of Angelini on Bid No. 6551
[N.T. 4/21/97, at p.19]

81. The disqualification of Angelini on Bid No. 6551 was
effective for that bid only. It did not prevent Angelini from
seeking to be pre-qualified for future Gty bids. [N T. 4/21/97,
at p. 15]

82. Angelini was never placed on the Cty's "Problem
Contractors' List." [NT. 4/21/97, p.17]

83. On February 16, 1996, Ms. Neeson prepared a neno to
file detailing the reasons for the panel's decision to uphold the
di squalification. [Exhibit P-28]

84. This nmeno details that Angelini's three New Jersey
prevail i ng wage vi ol ati ons (whi ch are uncont ested by Angelini), and

the panel's belief that Angelini had not adequately explained the
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reasons for these violations, fornmed the basis for the panel's
decision to uphold the initial decision to disqualify Angelini
[N.T. 5/23/96, pp.205-206; Exhibit P-28]

85. Prevailing wages are a part of all of the Cty's
public works contracts, and there is a specific City Code section
which details penalties for violations of the City's prevailing
wage requirenment. [N T. 4/16/97, p.123]

86. Prior to the City nmaking a contract award to
Lonbardo & Lite, Inc., the second | ow bidder on Bid No. 6551, M.
Mur phy was asked to check i nto whet her Lonbardo had any prevailing
wage violations. [N T. 5/22/96, p.141]

87. Thereafter, M. Miurphy investi gated whet her Lonbar do
had a prevailing wage violation. M. Mirphy determ ned that
Lonbardo was a responsi bl e contractor based on his determ nation
that Lonbardo had a single prevailing wage violation dating to
1989. [N.T. 5/22/96, p.130]

88. M. Mirphy did not investigate further into Lonbardo
since no other information about Lonbardo was brought to his
attention. [N T. 5/22/96, pp.141-42]

89. On March 15, 1996, Roy S. Cohen, Angelini's | awer,
encountered Conm ssioner applebaum in the Cty's underground
concourse. [N T. 5/22/96, pp.190-91]

90. During their encounter, Conm ssioner Appl ebaum and
attorney Cohen had a di scussionrelating to a press conference that
Angel i ni had threatened to hold wth respect to its

di squalification. [N T. 5/22/96, pp.191-92]
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91. During the discussion, Comm ssioner Applebaum
expressed to attorney Cohen that he was unhappy with the deci sion
to disqualify Angelini and probably said that it was a shane that
the City had to expend an additional $600,000. [N T. 5/23/96,
p. 195]

92. During the discussion, Comm ssioner Applebaum
suggested to attorney Cohen that attorney Cohen could talk to the
Cty's lawers and that there coul d hopefully be an arrangenent to
renove the disqualification through an expungenent, because in
Conmmi ssi oner Appl ebaum s viewthere was never any intention to hurt
Angelini (or any other vendor that does business with the Cty).
[N.T. 5/23/96, pp.188-90, 218]

93. The discussion regarding expungenent was not
intended to result in making Angelini the qualified bidder and
bei ng awarded the contract. [N T. 5/23/96, p.199]

94. Conmm ssioner Appl ebaumdid not tell attorney Cohen
t hat Mayor Rendell and Chief of Staff Cohen had col |l aborated with
Local 98. [N T. 4/21/97, p.42]

95. Comm ssi oner Appl ebaum has no knowl edge of whet her
Local 98 ever helped Mayor Rendell politically in any respect.
[N.T. 4/21/97, p.47]

96. Chief of Staff Cohen never had a conversation with
Conmi ssi oner Appl ebaum in which he expressed a view as to how he
would feel if Angelini were to hold a press conference. [N T.
4/ 16/ 97, pp. 245- 46]

97. Chief of Staff Cohen had no di scussions with Mayor
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Rendel | as the Angelini disqualification process progressed. [N.T.
4/ 16/ 97, p. 246]

98. City Bid Nos. 6582 and 6583 concerned construction
work that was to take place at the Northeast Phil adel phia Airport
and the Airport. [N T. 4/16/97, p.186]

99. On April 9, 1996, Angelini submtted pre-
qualification statenents for Bid Nos. 6582 and 6583. [Exhibits P-
55 and P-58]

100. By letter dated April 25, 1996, the Cty notified
Angelini that it was disqualified fromsubmtting bids on Bid Nos.
6582 and 6583. [Exhibit P-37]

101. The CGty's Division of Aviation disqualified
Angel i ni based on contact from M. Mrphy. [NT. 4/16/97, p.186]

102. Because Angelini had been disqualified on Bid No.
6551, Jay Beratan of the Division of Aviation contacted M. Mirphy
inorder to find out whether there were prevailing wage viol ati ons
that would disqualify Angelini on Bid Nos. 6582 and 6583. [N.T.
4/ 16/ 97, pp.191-192; Exhibits P-56 and P-57]

103. Subm ssions on these two bids were schedul ed to be
recei ved and opened by the Gty on April 30, 1996. [N T. 4/18/97,
p. 115; Exhibit P-37]

104. According to M. Angelini, it was the practice of
Angelini not to begin to prepare its bid estimates for projects
until it knows that it is pre-qualified, |lest the work expended in
preparing the esti mate becones a waste of tine for Angelini. [N t.

4/ 18/ 97, p. 128]
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105. Angelini appeal ed fromits disqualification on Bids
6582 and 6583, and was thereafter afforded a full, on-the-record,
evidentiary hearing on My 7, 1996 in order to contest its
di squalification. At the hearing, Angelini's representative stated
on the record that Angelini's bids could be prepared in "just a
matter of days" if Angelini's disqualification was reversed. [P-
41, p. 90]

106. After the hearing, the panel, which was of a
di fferent conposition than the panel which heard Angelini's appeal
on Bid No. 6551, voted to reverse Angelini's disqualification on
Bid Nos. 6582 and 6583. The reason for the reversal was that the
evi dence presented at the hearing was in the view of Conm ssi oner
Appl ebaum"very credi bl e, very well thought out, [and] presented in
much detail that all owed the panel to reach that decision.” [N T.
5/ 23/ 96, p.161]

107. After the hearing, orally on May 7, 1996, and by
| etter dated May 8, 1996, the Gty advi sed Angelini that bids woul d
be accepted fromit on these two bids, in effect reversing its
di squalification on Bids 6582 and 6583. [Exhibit P-38, P-60, and
Exhi bit P-73]

108. After the May 7, 1997 disqualification hearing, the
bid opening date for Bid Nos. 6582 and 6583 was reschedul ed for
Friday, May 10, 1996, at 10:30 a.m, three days after notice was
given to Angelini that it would be permtted to submt bids to the
City. Thereafter, the bid opening date for Bid Nos. 6582 and 6583
was again reschedul ed for Tuesday, My 14, 1996, at 2:39 p.m,
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seven days after notice was given to Angelini that it would be
permtted to submit bids to the Gty. [Exhibit P-73 and P-74]

109. After its disqualification was reversed on Bid No.
6582 and 6583, Angelini did not submt any bids to the Gty for
these two bids. [Final Joint Pretrial Oder]

110. After its disqualification by the Gty on Bid No.
6551, Angelini submtted bids for public works contracts in New
Jersey, Pennsylvania and Del aware. [Final Joint Pretrial O der]

111. Angelini has submtted nine bids for general
construction work in New Jersey and Delaware, 46 bids for
el ectrical construction work in New Jersey, Pennsylvania and
Del aware, and 19 bids for m scell aneous construction work in New
Jersey, Pennsylvania and Del aware. [Final Joint Pretrial O der]

112. In connection with its public bidding since its
disqualification by the Cty, Angelini has not disclosed to any
publ i c or governnent agency or official its disqualification by the
City on Bid No. 6551. [Final Joint Pretrial Order]

113. After February 13, 1996, with the exception of Gty
of Phil adel phia Bid Nos. 6582 and 6583 (where its disqualification
was subsequently reversed by the City), Angelini has not been
disqualified from submtting a bid on any public or governnent
contract as a consequence of the City's disqualification of
Angelini on Bid No. 6551. [Final Joint Pretrial Order]

114. Angelini has also not been disqualified from
receiving an award of a public or governnent contract as a

consequence of the Gty's disqualification of Angelini on Bid No.
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6551. [Final Joint Pretrial Oder]

115. After February 13, 1996, Angelini has been awarded
two public contracts for general construction work with a total
val ue of $10, 816,625 and seven public contracts for electrical
construction work with a total value of $10,440,508. [Final Joint
Pretrial Order]

116. After February 13, 1996, Angelini has been awarded
two addi tional public contracts for electrical construction work - -
t he PATCO project and the Radnor H' S. project -- with a total val ue
of $9,537,667. [Exhibit D-9; N.T. 4/18/97, pp.123-24]

117. The total value of public contracts awarded to
Angelini after February 13, 1996, is $31,078,800. [Exhibit D 9]

118. Angelini's expert wtness, CGordon Curtis, did not
performany anal ysis of Angelini's business operations in order to
determ ne the capacity of Angelini to performany specific vol une
of contracting work, such as, e.qg., $50 mllion of work, and M.
Curtis therefore could not state the capability of Angelini to
undertake the allegedly lost work opportunities clainmed by
Angelini. [NT. 4/18/97, p.41]

119. M. Curtis could not nane a single project which
Angelini did not receive that it would have perforned had its
bondi ng capacity been increased. [N T. 4/18/97, p.42]

120. Since February 13, 1996, Angelini has never formally
requested that its bonding capacity or limt be increased. [N T.
4/ 17/ 97, p.134]

121. The Gty has a policy expressed in Executive O der
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5-95 which creates a process that allows for the approval of
Project Labor Agreenents on certain public works projects.
[Exhibit P-15; N T. 4/28/97, pp. 26, 51]

122. Executive Oder 5-95 and the Project Labor
Agreenents created pursuant thereto do not preclude the use of
"open-shop"” contractors. [Exhibits P-15 and P-16; N. T. 5/22/96,
p.158; N.T. 4/28/907, p.27]

123. Project Labor Agreenents are advantageous to the
Cty in terms of cost, productivity, and tine. [N.T. 5/22/96,
p. 157]

124. Bid No. 6551 was not subject to a Project Labor
Agreement. [N T. 4/28/97, p.27]

125. The Cty had no official or unofficial pro union
policy with respect to the procurenent and the award of public
contracts, and has no policy of trying to disqualify non-union
bi dders sinply because they are non-union. [N T. 5/23/96, p.220;
N. T. 4/17/97, p.66]

126. There was no agreenent between Mayor Rendell and
Local 98 with respect to the award of conpetitively bid contracts.
[N.T. 4/28/97, p.43]

127. For the years 1991 through 1995, the Cty has
awarded 17 contracts out of a total of 150 contracts to non-union
contractors for various construction work at the Phil adel phia
I nternati onal Airport. O these 17 contracts, 16 were for
electrical construction work, wth a value of $12,962,097.

[Exhibit P-17; N.T. 4/18/97, p.211]
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128. In 1995, three contracts out of a total of 28
contracts were awarded by the City to non-union contractors for
construction work at the Airport. [Exhibit P-17; N T. 4/18/97,
pp. 211-13]

129. Contractors that bid for construction work at the
Airport are primarily unioncontractors. [N T. 4/18/97, pp.211-12]

130. The letter agreenent with respect to the |BEW
convention that was hel d at the Pennsyl vani a Conventi on Center from
Sept enber 14, 1996, through Septenber 20, 1996, was entered i nto by
t he Phil adel phi a Convention and Visitors Bureau, representing the
Pennsyl vani a Convention Center, and the IBEW in 1992. [N.T.
4/ 21/ 97, pp.56-57; Exhibit D L98-1]

131. The 1996 | BEW Conventi on was not a quid pro quo for
any action by the Gty on behalf of Local 98 with respect to
Angelini. [N T. 4/28/97, p.52]

132. \Whet her Local 98 woul d have been enbarrassed during
the 1996 |BEW Convention on account of a non-union contractor
perform ng work at the Airport was not sonet hi ng t hat Mayor Rendel
or the Gty were concerned about and was not sonething that woul d

have influenced the Gty's actions. [N T. 4/28/97, pp.52-53]

CONCLUSI ONS OF LAW

1. This Court has jurisdiction over this matter
pursuant to 42 U.S.C. § 1983.
2. Angelini has failed to establish that Defendants

Rendel | and Cohen had any i nvol venent in the actions conpl ai ned of
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in their conplaint.

3. At the tinme the City's Procurenent Departnent
di squalified Angelini, Angelini had been cited three tines by the
State of New Jersey 's Departnent of Labor for prevailing wage
vi ol ati ons.

4. The City's Procurenent Departnment had a sound and
rational basis for its initial disqualification of Angelini on Bid
No. 6551.

5. Angelini has failed to prove that the Cty's
Procur enment Departnent had a pro-uni on or anti-open-shop contract or
policy when it initially disqualified Angelini on Bid No. 6551.

6. Angelini has failed to prove that the City
Procurenment Departnent's decision to disqualify Angelini on Bid
No. 6551 was the result of inproper political influence or agreenent
between the Gty and Local 98.

7. Angel ini was afforded a full hearing on the appeal
fromits disqualification on Bid No. 6551.

8. The City hearing panel had a sound and rational
basis for its decision to uphold the initial disqualification of
Angelini on Bid No. 6551.

9. Plaintiff has failed to prove that the initial
decision to disqualify Angelini on Bid No. 6551 and the |ater
deci sion of the hearing panel to uphold the disqualification was
the result of inproper influence or suggestion by Mayor Rendel | or
Chief of Staff Cohen.

10. Plaintiff has failed to prove that the
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di squal i fication of Angelini on Bid No. 6551 was discl osed to any
third party by the Cty.

11. The City's Procurenent Departnent had a sound and
rational basis for its initial disqualification of Angelini on Bid
Nos. 6582 and 6583. After Angelini was notified that it could
subm t bids on Bid Nos. 6582 and 6583, Angelini had sufficient tine
Wi thin which to submt bids to the Gty on Bid Nos. 6582 and 6583.

12. Angelini is not entitledtorecover its alleged | ost
profits on the contract that was awarded on Bid No. 6551, or for
any al |l eged damage to its bondi ng capacity which allegedly flowed
fromthe "loss" of the contract that was awarded on Bid No. 6551

13. Angelini has not proven that it was damaged inits
"standi ng and association in the conmmunity” or that it has been so
stigmatized by the City disqualificationthat its ability to pursue
alivelihood as a public works contractor or to pursue gover nnent al
contracting opportunities has been foreclosed or di m nished.

14. Angelini's business operations have not been
affected in any way by the City's disqualifications of Angelini on
Bid No. 6551

15. Plaintiff has failed to prove that the Cty's
actions and the actions of the individual Cty Defendants were the
result of bad faith, bias or inproper influence.

16. Angelini has failed to prove a violation of its

liberty interests as set forthin Robb v. Gty of Phil adel phia, 733

F.2d 286, 294 (1984).

17. The evidence inthis matter i ndicates that Local 98
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submtted information to various City officials about Angelini

The Cty conducted its own investigation into Local 98's
allegations and rejected all but the alleged violations of the
prevailing wage | aws. Local 98 did not act with any State appeal s

to deprive Angelini of a consitutionally protected right.

DI SCUSSI ON

PROCEDURAL DUE PROCESS

Even if the Plaintiff had a protected property interest
or liberty interest, it has failed to neet its burden of proof,
which is to show, that it was deprived of that interest w thout due
process of | aw.

Procedural due process requires that a constitutionally
protected interest will not be taken away w thout an opportunity
for the person being deprived of that interest to be heard.
Procedural due process requires notice of the i ntended deprivation
and an opportunity to be heard prior to the deprivation, and a

hearing after the deprivation. (eveland Board of Education v.

Louderm ||, 470 U.S. 532, 542, 105 S. Ct. 1487, 1493 (1985). These

requirements have been clearly satisfied in this instance.
Angelini received witten notification of its disqualification on
Bid 6551, and witten notice of the Cty's refusal to accept its
bid on Bids 6582 and 6583. It was afforded hearings on both of
those matters. At these hearings, Angelini was given the right to

have counsel present and the opportunity to present evidence and
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Cross-exam ne witnesses. As to Bids 6582 and 6583, this procedure
resulted in overturning Angelini's disqualification. Angelini's
suggestion that the February 13, 1996, Procurenent Panel heari ng,
was not hi ng nore than a "sham' i s not supported by t he evi dence nor
by the facts as found by this Court.

Under Pennsylvania's Local Agency Law, 2 Pa. C.S. § 101,
et seq., Angelini had the right to appeal the Procurenent Panel's
deci sion which altered Angelini's previous status as a "responsi bl e
bi dder”, to the Court of Common Pleas. | find that Angelini was
af forded due process to protect any personal rights or |iberty
interest that may have been affected by the hearing panel's

deci sion. See McDaniels, 59 F. 3d at 461; DeBl asi o v. Zoni ng Bd. of

Adj ustment for West Amnell, 53 F. 3d 592, 597 (3d Cir. 1995).

SUBSTANTI VE DUE PROCESS - PROPERTY | NTEREST

Angelini's conplaint alleges a denial of substantive due
process, basing its claim on an alleged deprivation of both
property and liberty interest.

"Property interests are not generally created by the
Constitution. |Instead, property interests are created and their
di mensions are defined by existing rules or understandi ngs that
stem from an independent source such as state law" Unger V.

Nat i onal Resi dence Matchi ng Program, 928 F.2d 1392, 1396.

Al t hough a property interest is created and defi ned by
state law, "federal constitutional |aw determ nes whether that

interest risestothe level of a'legitimate claimof entitlenent’
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protected by the Due Process Clause."” Berlanti v. Bodman, 780 F. 2d
296, 299 (3d Cir. 1985)(quoting Menphis Light, Gas & Water Di vi sion

v. Craft, 436 U.S. 1, 9 (1978)).

Under Pennsyl vania Law, a disappointed bidder has no
cause of action for failure to receive a contract because a
di sappoi nt ed bi dder has sust ai ned no personal injury whichentitles

it toredress in court. R S. Noonan, Inc. v. School Dist. of The

Gty of York, 400 Pa. 391, 394-5, 162 A 2d 623, 625 (1960). Under

Pennsyl vani a Lawonly a taxpayer has standing to enforce conpliance

with the requirements that public contracts be awarded to the

"l owest responsi bl e bidder”. Lutz Appellate Printers v. Com Dept.

of Property & Supplies, 472 Pa. 28, 370 A 2d 1210, 1212 (1977).

It is clear therefore that Angelini cannot denonstrate a

property interest in the contract awarded to Lonbardo & Lite.

SUBSTANTI VE DUE PROCESS - LI BERTY | NTEREST

In addition to alleging deprivation of its "property
interest”, Angelini clains that the Defendants' actions deprivedit
of a"liberty" interest inits status as a "responsi ble contractor”
and its "freedom to take advantage of other contractua
opportunities” and that this was a violation of its right to
"substantive due process.” See Conplaint, at {7 131-132.

Specifically, Angelini clains that it will berequiredto
"di scl ose whether (it) has ever been discharged or declared non-
responsi ble by a public entity or agency."” See Conplaint, at

1 128. Angelini also alleges that the disqualification on Bid No.
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6551 served to "stigmatize" Angelini and "severely and adversely
i npacted (its) ability to conduct business.” See Conplaint, at
1 130. Angelini further alleges that the acts of the Cty
Def endants "destroyed an extrenely beneficial classification
previously enjoyed by Angelini, to wit, its classification as a
responsi bl e contractor, and sai d i ndividual s' acts and/ or om ssi ons
have foreclosed Angelini's freedom to take advantage of other
contractual opportunities." See Conplaint, at 131

Li berty "denotes not nerely freedom from bodily
restraint” but also, the right of the individual to contract to
engage i n any of the common occupations of the law. ... Unger, 928

F.2d at 1395-96 (quoting Meyer v. Nebraska, 262 U. S. 390, 399, 43

S.Ct. 625, 626-27.

The Third Crcuit has stated that an enpl oynent action
inplicates a Fourteenth Anmendnent |iberty interest "only if it
(1) is based on a 'charge against the [individual] that m ght
seriously damage his standi ng and association in the community ...
for exanple, [by inplying that he had been guilty of dishonesty, or
imorality,' or (2) "inpose[s] on hima stigma or other disability
that forecloses his freedomto take advantage of ot her enpl oynent

opportunities.'" Robb v. Gty of Philadelphia, 733 F.2d 286, 294

(1984). The followng facts, which | have found, clearly
illustrate that there has been no deprivation of any Iliberty
interest of Angelini and that the Defendants are entitled to a
verdict in their favor

81. The disqualification of Angelini on Bid No. 6551 was
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effective for that bid only. It did not prevent Angelini from
seeking to be pre-qualified for future Gty bids. [N T. 4/21/97,
at p. 15]

82. Angel i ni was never placed on the City's "Problem
Contractors' List." [NT. 4/21/97, p.17]

110. After its disqualification by the City on Bid No.
6551, Angelini submtted bids for public works contracts in New
Jersey, Pennsylvania and Del aware. [Final Joint Pretrial Order]

111. Angelini has submtted nine bids for general
construction work in New Jersey and Delaware, 46 bids for
el ectrical construction work in New Jersey, Pennsylvania and
Del aware, and 19 bids for m scell aneous construction work in New
Jersey, Pennsylvania and Del aware. [Final Joint Pretrial O der]

112. In connection with its public bidding since its
disqualification by the Cty, Angelini has not disclosed to any
publ i c or governnent agency or official its disqualification by the
City on Bid No. 6551. [Final Joint Pretrial Order]

113. After February 13, 1996, with the exception of Gty
of Phil adel phia Bid Nos. 6582 and 6583 (where its disqualification
was subsequently reversed by the City), Angelini has not been
disqualified from submtting a bid on any public or governnent
contract as a consequence of the City's disqualification of
Angelini on Bid No. 6551. [Final Joint Pretrial Order]

114. Angelini has also not been disqualified from
receiving an award of a public or governnent contract as a

consequence of the Gty's disqualification of Angelini on Bid No.
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6551. [Final Joint Pretrial Oder]

115. After February 13, 1996, Angelini has been awarded
two public contracts for general construction work with a total
val ue of $10, 816,625 and seven public contracts for electrical
construction work with a total value of $10,440,508. [Final Joint
Pretrial Order]

116. After February 13, 1996, Angelini has been awar ded
two addi tional public contracts for electrical construction work - -
t he PATCO project and the Radnor H' S. project -- with a total val ue
of $9,537,667. [Exhibit D-9; N T. 4/18/97, pp.123-24]

117. The total value of public contracts awarded to
Angel ini after February 13, 1996, is $31,078,800. [Exhibit D 9]

118. Angelini's expert witness, Gordon Curtis, did not
performany anal ysis of Angelini's business operations in order to
determ ne the capacity of Angelini to performany specific vol une
of contracting work, such as, e.qg., $50 mllion of work, and M.
Curtis therefore could not state the capability of Angelini to
undertake the allegedly lost work opportunities clainmed by
Angelini. [NT. 4/18/97, p.41]

119. M. Curtis could not name a single project which
Angelini did not receive that it would have perforned had its
bondi ng capacity been increased. [N T. 4/18/97, p.42]

120. Since February 13, 1996, Angelini has never
formal Iy requested that its bondi ng capacity or imt be increased.
[N.T. 4/17/97, p.134]

For all of the foregoing reasons, | enter the foll ow ng:
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
RAY ANGELI NI, | NC. . CaVIL ACTION
V. :

CI TY OF PH LADELPHI A, et al. . NO. 96- 3200
ORDER

AND NOW this 24th day of Novenber 1997, it is hereby
ORDERED, JUDGED and DECREED:
1. Judgnent is hereby entered in favor of all Defendants and
against Plaintiff, Ray Angelini, Inc.
2. Costs are placed upon the Plaintiff, Ray Angelini, Inc.
3. Defendant International Brotherhood of El ectrical Wrkers,
Local Union No.98's request for counsel fees is DEN ED.

4. The Conplaint is D smssed with prejudice.

BY THE COURT:

Robert F. Kelly, J.
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