IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE UNI SYS SAVI NGS

PLAN LI Tl GATI ON MASTER FI LE
. NO 91-3067
TH S DOCUMENT RELATES TO
ALL ACTI ONS
FI NDI NGS OF FACT, CONCLUSI ONS
OF LAW AND FI NAL JUDGVENT
HUTTON, J. Novenmber 24, 1997

Havi ng consi dered all of the testinony and exhibits offered at
trial, | now, pursuant to Fed.R Civ.P. 52(a), make the follow ng

findings of fact and concl usions of |aw

. EILNDI NGS OF FACT

1. This litigation involves Unisys' purchase of three
Guaranteed I nvestnent Contracts ("G Cs") from the Executive Life
| nsurance Conpany of California ("Executive Life"), for its
retirement savings plans. The purchase of the three G Cs total ed
sone $217 mllion.

Guaranteed investnment contracts are backed only by the
credit worthiness of the i nsurance conpany offering them |In other
words, G Cs are nothing nore than the unsecured credit of insurance
conpanies. A Cs becane popular in the m d-1980s anong corporate

enpl oyees who opted for A Cs in their pension plans because equity



investment was considered too risky for the investnent of
retirement noney. G Cs usually mature within two to eight years
and pay a fixed interest rate by investing in higher vyielding
assets such as junk bonds and specul ative real estate. Quaranteed
I nvestnent Contracts are |ike bank certificates of deposit,
prom sing a certainreturn often 0.5 to 1.5 percentage poi nts above
yi el ds on noney-market nmutual funds - for a fixed period.

The G C "guarantee" is limted to the return an investor is
prom sed but not the safety of the principal. The U S. governnent
does not back G Cs the way it backs federally insured bank
deposits. By 1990, nearly two-thirds of every dollar in 401(k)
plans - in excess of $100 billion - was in guaranteed investnent
conpani es which invested in assets that paid higher returns than
Treasury Securities. Once again, noney ina @Cis only as safe as
the financial strength of the insurance conpany.

At issue in this litigation is Unisys' purchase of three
Executive Life G Cs. The Executive Life G Cs were bought for the
former Sperry Fi xed I nconme Fund on June 9 and Decenber 2, 1987, and
for the Unisys Insurance Contract Fund on January 13, 1988.

2. On April 11, 1991, the California |Insurance Comm ssioner
pl aced Executive Life into conservatorship and tenporarily froze
all paynments on the A Cs issued by Executive Life, including those
hel d by certain investnent funds of the Unisys Savings Plan, the

Uni sys Retirement Investnment Plan, and the Unisys Retirenent



| nvestnent Plan Il (collectively referred to as the "Plan" or the

"Savings Plan"). In re Unisys Sav. Plan Litig., 74 F.3d 420, 431

(3d Cir.), cert. denied, 117 S.C. 56 (1996) ("Unisys").!?

3. Plaintiffs thereafter filed 12 putative class action
lawsuits which were later consolidated in this Court. On January
26, 1995, this Court granted sunmary judgnent on all of the clains,
except those arising under the Labor Managenent Rel ations Act

("LMRA"). Inre Unisys Sav. Plan Litig., No. CV.A 91-3067, 1995

WL 19048 (E.D. Pa. January 26, 1995). The Third Grcuit reversed
this Court's grant of summary judgnment to Uni sys, and renmanded this
case for trial.

4. Although this Court did not grant Unisys summary | udgnent
on the LMRA cl ains, those issues have been severed fromthe trial
of this matter. (See Order of Septenber 18, 1996).

5. The Savings Plan is a participant-directed, defined
contribution plan under ERI SA section 3(34), 29 U S.C. § 1002(34).
Because of the preferential tax treatnent given participant

contributions to their individual accounts under |Internal Revenue

The three plans each provide their respective participants with the opportunity to direct
their monies into the same investment options and are jointly administered. As more fully
described below, the Unisys Retirement Investment Plan (the "RIP") and the Unisys Retirement
Investment Plan |1 (the "RIP I1") provide precisely the same benefits to certain unionized
participants. Cf. Unisys, 74 F.3d at 426-27 ("In addition to the Unisys Savings Plan, Unisys
established the Unisys Retirement Investment Plan ("RIP") and the Unisys Retirement
Investment Plan |1 ("RIP [1") for unionized employees, which for al intents and purposes were
identical to the "Unisys Savings Plan.").
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Code Section 401(k), such retirenent plans are commonly referred to
as "401(k) plans."

6. These plans nust be distinguished from defined benefit
pl ans where participants are typically prom sed, upon retirenent,
a benefit inthe formof a fixed percentage of their pre-retirenent
sal ary. (See Tr. of 6/10/97 at 141-42; see also 29 U S C 8
1002(35)). Unisys enployees also participate in a defined benefit

pension plan, the Unisys Pension Plan. (See Unisys Ex. 1884).

7. During the relevant tine period, the Unisys Saving Plan
offered six different investnent options into which participants
could, infive percent increnents, direct their contributions. The
six funds were: (1) the Unisys Common Stock Fund; (2) the Short
Terml nvestment Fund (the "STIF"); (3) the I ndexed Equity Fund; (4)

the Active Equity Fund; (5) the Dversified Fund; and (6) the

| nsurance Contract Fund ("I1CF"). (Unisys Ex. 1884 at 75).
Participation in the Plan was voluntary and, insofar as new

contributions were concerned, there were no restrictions on how
participants could direct these investnents. (See Tr. of 6/9/97 at
176); (Unisys, 74 F.3d at 447) ("[We agree with Unisys that the
evidence is uncontroverted that for all intents and purposes, a
participant's ability to nmake initial contributions to the Plans'
various investnment funds were unfettered.").

8. The Unisys Plan also included the Fixed |Income Fund or

"FIF," a fund formerly included in the old Sperry 401(k) plan,



Sperry Retirenent Plan Part B, and subsequently closed to new

contributions. (See Unisys Ex. 1886 at 10). The Uni sys Savi ngs

Pl an energed fromthe nmerger of the Sperry Plan and the Burroughs
Enpl oyees Savings Thrift Plan (the "B.E.S. T."). (See Tr. of 6/9/97
at 155). Follow ng the nerger of these two plans, the Sperry FIF
ceased to accept new contributions; proceeds from maturing
contracts and all participant-directed contributions and transfers
were reinvested in the |CF. (See Tr. of 6/9/97 at 44-45; Tr. of
6/17/97 at 20, 94). For all purposes, the tw funds worked
together as one. (See Tr. of 6/17/97 at 94).

9. These six diverse investnent options provided a variety of
i nvest ment choices ranging fromthe nore aggressive Active Equity
Fund, which sought to "[o]Jutperformthe general stock nmarket," to
the Short-Term Investnent Fund ("STIF'), which tracked | ower
yielding short-termmarket rates by investing in "U S. Gover nnment
and Federal Agency notes, U S. Treasury Bills, bank obligations"

and other short terminvestnents. (See Unisys Ex. 1884 at 75).

10. The Plan all owed individual participants to decide which
i nvest ment options to pursue, how nuch noney to i nvest in total and
how much noney to place in each fund. As the Summary Pl an
Description ("SPD') explains, "[y]ou direct how your before-tax
contributions are invested. You can choose from six funds, each
with a different investnent objective, |evel of risk and i nvest nent

return.” (See Unisys Ex. 1884 at 74). As class representative




McCarthy simlarly admtted, his investnent decisions were
"personal" to him (See Tr. of 6/23/97 at 70).
11. Plaintiffs could also transfer their noney between the

funds. (See Unisys Ex. 1884 at 80). Participants seeking to

transfer their nmoney fromFIF and/or CIF to the STIF had to pl ace
their noney in one of the equity funds for twelve nonths, the so-
called "equity wash" provision. This requirenent permtted the
i nsurance carriers, the issuers of the ACs, to predict better
their cash flows, prevented the participants from engaging in
interest rate arbitrage and, therefore, led to higher rates of
interest paid on the A Cs. (See Tr. of 6/9/97 at 160-61, 177-78,
180; see also Tr. of 6/10/97 at 50).

12. Moreover, both retired Uni sys personnel and forner Unisys
enpl oyees were free to nove their noney out of the Unisys Plan.

13. At issueinthis litigation is Unisys' purchase of three
Executive Life GCs for the FIF and ICF at a tinme when Executive
Life held the highest available ratings from two well-regarded
rating services, Standard & Poor's and AM Best. (See Pls.' EX.
9 at 2). These services gave Executive Life ratings of AAA and At
respectively for its clainms-paying ability. Moreover, at the tine
of these purchases, Executive Life had an A3 rating from Mody's,
an "investnent grade" rating. (See Tr. of 6/11/97 at 146). |n any

event, on August 12, 1988, Mdody's upgraded its rating of Executive



Life fromA3 to AL. (Tr. of 6/10/97 at 176; Unisys Ex. 1128; see
also Tr. of 6/10/97 at 8).

14. The Executive Life G Cs were bought for the forner Sperry
FIF on June 9 and Decenber 2, 1987, and for the Unisys ICF on
January 13, 1988. Executive Life, however, was only one of many
i ssuers from which Unisys had purchased G Cs for the Plan.

15. After the purchase of the third Executive Life GC in

1988, the G Cs totaled some $217 nmillion. (See Unisys Ex. 2674).
The three Executive Life contracts then constituted about 20% of
t he conbined assets of the FIF and ICF. On the seizure date in
1991, however, Executive Life totaled only about 15.5%to 15. 3% of
the conmbined FIF and I CF. 1d.

16. The Plan specifically delegated to the Investnent
Commttee the discretionary authority "to direct the Trustee with
respect to the i nvestnent of the assets of the Pl an and to nake any

deci sion respecting assets of the Plan." (See Unisys Ex. 2748 at

71). The authority to nmake the purchases at issue in this case,
however, were del egated to Leon Level, then Unisys' vice president
and treasurer, and David White, then Unisys' director of capital
managenent and trust investnents. (See Tr. of 6/11/97 at 24-27).
Both M. Level and M. Wite testified to their experience in
finance and investing, and | find that both had the education

experience and experti se needed to nmake t hese i nvest ment deci si ons.



17. M. Level graduated fromthe University of Mchigan wth
an undergraduate and a masters degree in business. (See Tr. of
6/11/97 at 74). After conpleting his academ c studies, M. Level
went to the accounting firmthen known as Haskins and Sells. Heis
a CPA. After |eaving Haskins and Sells, M. Level spent ten years
in corporate controllership activities at Bendi x Corporation. He
j oi ned Burroughs Corporation in 1981 as vice president of financi al
pl anning. He was el ected treasurer of Burroughs in 1982, and was
then, follow ng the nerger of Burroughs and Uni sys, naned treasurer
of Unisys. His duties at Burroughs and Uni sys incl uded nmanagenent
of the captive finance subsidiary, and he was responsible for the
supervi sion of the donestic treasury and the international treasury
operations. He oversawthe trust investnents at both Burroughs and
Uni sys.

18. M. Wiite holds a bachelor's degree fromthe University of
M chigan in economcs and mathematics, and has an MBA from the
University of Mchigan in operations research and finance. (See
Tr. of 6/17/97 at 149-50). He worked at Burroughs as a financi al
analyst in international manufacturing, and was the conpany
secretary for Burroughs' British subsidiary. Addi tionally, he
served as finance director for Burroughs' international group for
Europe, and then worked with the corporate strategic planning
staff. In 1982, he was appoi nted Burroughs' director of capita

managenment and trust investnents. In that capacity, M. Wite was



charged wi th oversi ght of Burroughs' defined benefit pension plan,
then some $350 million in assets. At the tinme of the Unisys-
Burroughs nerger, M. Wiite's efforts led to the growh of these
funds to approximately $800 mllion. M. VWiite was simlarly
responsi bl e for Burroughs' Enpl oyees Savings Thrift Fund, or BEST
Pl an, a 401(k) savings plan. M. Wite explained the steps he and
his staff took to prepare and educate thenselves prior to the
i npl ementation of the BEST Plan. He al so explained his expertise
W th various conpl ex i nvestnents, including derivatives and futures
arbitrage. 1d. At 160.

19. Each of the G Cs purchased from Executive Life was
sel ected pursuant to a conpetitive biddi ng process, anpong qualified
bi dders. Conpetitive bidding insured the highest rates fromthe
conpeting i nsurance conpanies. (See Tr. of 6/10/97 at 140; Tr. of
6/ 17/ 97 at 167).

20. The first bid was held on June 9, 1987, under the
auspi ces of a recogni zed G C speci alist, Murray Becker. M. Becker
spent much of his career assisting plan sponsors in purchasing G Cs
for defined contribution pension plans (having handl ed nore then
500 bids). (See Tr. of 6/10/97 at 139). Moreover, M. Becker has
a degree fromthe Wharton School of the University of Pennsyl vani a,
was an enrolled actuary, and spent the entirety of his career in

the insurance industry (or acting as a G C specialist). | find



that M. Becker was qualified to serve as an expert consultant to
Uni sys on the bid selection process on June 9, 1987.

Becker and his staff mailed bid specifications on behalf
of Unisys to nore than thirty conpanies on Becker's |list of
approved bidders in April, 1987. (See Tr. of 6/10/97 at 156
Uni sys Ex. 1068).2 Becker invited representatives of the bidding
conpani es to nmake i n-person presentations and to answer questions
concerning the bids and their conpanies. (See Tr. of 6/10/97 at
117-18) .

21. Murray Becker primarily relied upon the Standard & Poor's
rating to determne the creditworthiness and suitability of an
i nsurance conpany for inclusion in the Johnson & Higgins' universe
of approved bidders. Furthernmore, M. Becker explained the
confidence that he and other professionals in the industry had in
Standard & Poor's, stating that the advent of the Standard & Poor's
rating afforded G C purchasers the tools needed to access properly
the credi tworthiness of insurance conpanies:

Q Could you describe for the Court the --

what you said to the Society of Actuaries
back in '87 about the advent of Standard
and Poor's in the credit rating business?

A Well, it was a wel conmed devel opnent,

because prior to the advent of Standard
and Poor's, we were trying to set a

triple-A standard w thout having the
ammunition to do it. So we were saying

2Unisys reviewed Becker's bid specifications and provided historical cash flow data prior
to the June 9, 1987 bid. (See Unisys Ex. 1069; Tr. of 6/18/97 at 67-68).
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to our clients, we believe that the
| eadi ng i nsurance conpani es are probably
triple-A credits, and that there are
probably plenty of triple-A credits,
and you should try to find insurance
conpani es that sonmehow or other, if
Poor's, or Moody's, or any of the
recogni zed credit rating agencies,

t hat agency woul d develop a triple-
A rating. But in the absence of the
rating service, there was really no
satisfactory way to nake the

determ nati on

So when Standard and Poor's went

into the business of rating insurance

conpanies for their clains paying

ability, it filled a void, and we

viewed it as a very fortuitous event.
(Tr. of 6/10/97 at 149-50).

M. Becker also explained the nultitude of analyses
performed by Standard and Poor's before issuing a rating of an
i nsurance conpany. These tests included: industry risk; earnings
performance; capitalization; liquidity; nmanagenent; asset m Xx;
diversification; interest rate risk managenent and liquidity risk.
(See Tr. of 6/10/97 at 160-64). Furthernore, Standard & Poor's
interviewed the managenent of the insurance conpanies then being
rated to gain further insights into the creditworthiness issue.
The extent to which the ratings services afforded subscribers
reliable information was further explained by Messrs. Level and
Wi t e. Both Level and Wite explained the standing that the

ratings services enjoy in the investnent/finance conmunity, based

on their personal observations on the conpetence and thoroughness
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of these services. (See, Tr. of 6/17/97 at 173-74; Tr. of 6/11/97
at 89-93, 131, 137-40).

22. M. Becker also testified that while Executive Life had an
"aura of controversy" stenmmng fromthe fact that Executive Life
had a relatively high concentration of high yield bonds in its
i nvestnment portfolio conpared to other insurance conpanies, (see
Tr. of 6/10/97 at 108), he believed that the controversy posed no
added default risk for QG C purchasers. In other words, the
i nclusions of such bonds in the Executive Life portfolio did not
make the selection of the A C inprudent. |In that regard, | note
the evidence at trial that all insurance conpanies had high yield
bonds in their investnent portfolios. (See Tr. of 6/11/97 at 108).

23. M. Becker also explained that Standard and Poor's, on a
nunber of occasions, reaffirnmed its AAA rating to neet questions
regarding the appropriateness of assigning such a rating to an
i nsurer having high yield bonds inits investnent portfolio (and in
the face of regulatory actions taken by insurance officials in New
York). (See Tr. of 6/10/97 at 159-60, 165-66).

24. As an insurance conpany then having an AAA rating from
Standard and Poor's, the rating service opined that Executive Life
woul d likely satisfy its obligations:

I nsurers rated triple A offer superior
financial security on both an absol ute
and relative basis. They possess the

hi ghest safety and have an overwhel m ng
capacity to neet policyhol der obligations.

-12 -



(See Tr. of 6/10/97 at 154; Unisys Ex. 2116).%® A M Best al so gave
Executive Life its highest rating, A+. (See Pls.' Ex. 9 at 2).4
25. M. Wiite further explained that the decision to purchase
t he Executive Life contracts followed consideration of Executive
Life's "barbell"™ investnent strategy (using other investnents,
including a high percentage of governnent bonds, to offset the
ri sks of junk bonds in the portfolio), (see Tr. of 6/17/97 at 170),
the fact that Executive Life included no real estate nortgages or
derivatives in its portfolio, and that Executive Life had a
relatively | owproportion of commercial real estate. Wite further
expl ained that an investnent in Executive Life posed no probl em of
an asset-liability "msmatch." Moreover, Unisys also considered
the rates that the bidders were offering, mndful of the fact

hi gher rates could, over tine, yield dramatic differences in the

*The bid materials also contained alist of other Executive Life GIC purchasers, including
well known plan sponsors such as Xerox, Nationa Can Company, Reynolds Metals,
Hammermill Paper Company, American Honda Motor Company, Pacific Lumber, Champion
Spark Plug, Blue Cross of Californiaand the states of Alaska, Maryland, Michigan and
Washington. (SeePls.' Ex. 9 at 13).

“The A.M. Best A+ rating similarly described Executive Life's prospects:

Assigned to those companies which in our opinion have
achieved superior overall performance when compared
to the norms of the lifefhealth insurance industry. A+
(Superior) rated insurers generally have demonstrated
the strongest ability to meet their respective policyholder
and other contractual obligations.

(See Unisys Ex. 1450).

-13-



amount of nobney available at retirenent.® Neverthel ess, although
Uni sys sought high returns for participants, the fiduciaries were
constrained by their standards of risk tolerance. (See Tr. of
6/ 18/ 97 at 50).

26. Wiite also explained the other considerations animating
the decision to purchase contracts from Executive Life, including
the maturity of the contracts (to achieve a proper "l addering" of
the i nvestnent portfolio) and that Executive Life's bond portfolio
was bal anced against the portfolios of the other issuers in the
Pl an. (See Tr. of 6/11/97 at 87, 121). In that manner, Unisys
sought to diversify the FIF and | CF portfolios by insuring that the
asset hol dings of the various insurance conpanies, nmany of which
were then steeped in real estate, were diversified against one
another. (See Tr. of 6/17/97 at 171).

27. \Wite also testified that in his capacity as manager of
the Burroughs and Unisys defined benefit pension plans, he had
carefully considered the use of high yield bonds in pension
i nvesting and knew wel |l the risks involved. (See Tr. of 6/17/97 at
53-54). White further explained the prevailing view at the tine:
that a diversified portfolio of high yield bonds promsed a
relatively high rate of return, with relatively low risk of

default. (See Tr. of 6/17/97 at 53, 172; see also Tr. of 6/17/97

°See Tr. of 6/17/97 at 157 ("In other words, for typical 20 year career, an extra 20 basis
points of return becomes quite significant in the long term as to the value of the retirement
accounts."). Seealso Tr. of 6/11/97 at 98.
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at 204) ("well, it was high yield bonds and | think academc
research has shown that the high yield bonds are safer, return nore
on a risk adjusted basis than treasuries.").

28. The Court of Appeals directed this Court to nmake further
inquiry, at trial, into whether Unisys breached its fiduciary
duti es by purchasing Executive Life G Cs despite the fact that its
expert consultant, Mirray Becker, believed that Executive Life
could not sustain its AAA rating from Standard & Poor's, if the
hol di ngs of high yield bonds exceeded 35 percent of the issuer's

i nvestnment portfolio. See Unisys, 74 F.3d at 427. At trial, M.

Becker testified that he made no such statenent and held no such
belief. (See Tr. of 6/10/97 at 118, 128). |In sum there can be no
finding that the purchase of the Executive Life G C that day
viol ated any of M. Becker's standards, one of the factual issues
to be resolved on remand from the Court of Appeals. Uni sys, 74
F.3d at 427. Becker specifically testified that he relied on
Standard & Poor's, not the representations nade by the Executive
Life representative. (See Tr. of 6/10/97 at 119).

29. Stated differently, the inclusion of junk bonds in the
Executive Life portfolio did not, in Becker's view, present a
hi gher default risk regardless of the maturity of the A Cs. (See
Tr. of 6/10/97 at 126-29). Mor eover, Becker believed that
fiduciaries had no credible basis to challenge the AAA rating of

Standard & Poor's. (See Tr. of 6/10/97 at 113).
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30. Further, the Court of Appeals instructed this Court to
determ ne whether, in fact, Unisys selected the G C despite M.
Becker's recomrendation that a shorter maturity was appropriate.
Uni sys, 74 F.3d at 427. M. Becker specifically testified that he
did not recomend a shorter maturity because Executive Life was not
t he hi ghest bidder at the shorter maturities. (See Tr. of 6/10/97
at 172-75). He further testified that he and David Wiite had only
a general, philosophical discussion about maturities. I n other
wor ds, the discussion regarding contract maturities did not relate
to the decision whether to select a five year Executive Life ACin
June, 1987.

31. After the June 9, 1987 bid, the professional nmanagers at
Uni sys replaced M. Becker, believing that they could now do an
equal |y conpetent job at selecting G Cissuers for the FIF and I CF.
(See Tr. of 6/17/97 at 176-77; Tr. of 6/10/97 at 96; and Tr. of
6/ 11/ 97 at 37). Moreover, by replacing M. Becker with the in-
house personnel at Uni sys, the professional managers saved the Pl an
partici pants approxi mately $25, 000 per bid. (See Tr. of 6/17/97 at
177-78) .

32. Unisys enpl oyees then assuned the responsibility for the
conpilation of the list of potential bidders. Uni sys sought to
broaden the list of bidders to maxim ze the anount of market
informati on then available to the decision-nakers. (See Tr. of

6/ 17/ 97 at 69-70).
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33. Bet ween bids, Unisys engaged in an ongoi ng process of
review ng and updating the information on potential bidders. As
M. Level expl ained:

A: The sel ection process was done in part
on bid day, but the selection process
occurred over -- over the entire period
we had a fund. W reviewed potenti al
candi dates to bid, we reviewed the
portfolio and the types of maturities
and i nsurance conpani es that we sought
to include in the portfolio. There was
a clear understanding prior to bid day
to what maturities and what insurance
conpani es would qualify and the |ike.

(See Tr. of 6/11/97 at 46).° M. Wite al so analyzed the portfolio
of the insurance carriers. (See Tr. of 6/11/97 at 54). The risk
of the bidders was al so eval uat ed.

34. Unisys al so sought gui dance froman advisory firmto its

defi ned benefit pension plan. Unisys would, "as a matter of

®Mr. Level also explained the other steps taken prior to bid day:

Certainly we had minimum rating standards for the
three principa [ratings] agencies that rated this
type of situation. We reviewed current publications,
technical magazines and articles, and we reviewed
materials submitted by the carriers concerning --
their companiesin -- into our facilities and
interviewed management, and reviewed their
strategies. One specific occasion, | recall personally
visiting one of the insurance carriers that bid on one
of the funds, and meeting with the senior management
-- of that carrier.

(See Tr. of 6/11/97 at 48).
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course,” neet wth executives of bidders and winners of bids, to
further assess their suitability for inclusion in the Plan.

35. Moreover, as M. Wite testified, Unisys relied on the
ratings of Standard & Poor's, A M Best and Mdody's in eval uating
the creditworthiness of the issuers, (see Tr. of 6/17/97 at 105;
Tr. of 6/11/97 at 89), and sought to purchase only AAA ratings for
the Plan. 1d. ("W wanted A plus, triple-A when we would get it,
everything being equal, etc."). Uni sys also had avail able SEC
forms 10K and 10Q and the issuers' annual reports to review prior
to the selection of a A C (See Tr. of 6/17/97 at 80-81; see also
Tr. of 6/11/97 at 62). The A M Best rating was a source of
information on the asset conposition of the bidding insurance
conpanies. (See Tr. of 6/17/97 at 71).

36. On Decenber 2, 1987, pursuant to a second conpetitive
bi ddi ng conducted by Uni sys, an Executive Life contract was one of
three purchased for the FIF. Thereafter, on January 13, 1988
Uni sys purchased another such GC, this time pursuant to a
conpetitive bidding held for the new ICF. Executive Life enjoyed
the AAA rating from Standard & Poor's through all of the rel evant
bids. Unisys, 74 F.3d at 427-28.

37. Al though Mbody's initially assigned Executive Life an A3

rating, while still an "investnment grade" rating, that fact is of
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no conpensation.’” Mody's later, on August 12, 1988, upgraded
Executive Life fromA3 to AL. M. Level explained, "[t]o nove two
steps in rating is a very, very neaningful and positive, in this
case, conclusion.” (See Tr. of 6/11/97 at 146). Executive Life
was not selected at subsequent bi ds, however, due to
diversification concerns. (See Tr. of 6/10/97 at 9).
38. Unisys' Plan participants had information to nake

i nformed choi ces regarding their investnents. |In 1988, every Pl an
participant was notified, through the new prospectus which
acconpani ed the adoption of the new Unisys Plan, that Executive
Life @ Cs had been purchased for the FIF and ICF.®8 The 1988
prospectus also informed the Plan participants of the risks
associated with their election to invest in G Cs:

The fund is invested contracts with insurance

conpani es and other financial institutions

whi ch guarantee repaynent of principal with

interest at a fixed or fixed mninumrate for

specified periods of up to ten years. The

Conpany [ Uni sys] does not guarantee the repay-
nment of principal or interest.

(Defs'. Ex. 2109 at 9) (enphasis added).

'An "investment grade” rating, as the name suggests, is an investment of sufficient quality
to meet ERISA's fiduciary standards. See Glennie v. Abiti-Price Corp., 912 F.Supp. 993, 1002
(W.D. Mich. 1996) ("afiduciary of aplan would almost certainly violate the fiduciary duty if the
fiduciary caused the plan to purchase a GIC in an insurance company with ratings below
investment grade.").

8Class representative Henry Zylla acknowledged that the prospectus informed him that
Executive Life was in the Plan, which, in turn, prompted him to complain of these investments
(with their use of high yield bonds) to Unisys.
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39. Consistent with Unisys' disclosures on the topic, class
representative MCarthy specifically admtted that he understood
that the insurance conpany issuing the A Cs, and not Unisys, was
al one obligated to nake the prom sed paynents under the contract.
(Tr. of 6/23/97 at 66-67).

40. The SPD al so explained to participants that they assuned
the risk of loss for their investnents:

Benefits avail able are based on your
savings plan value at the time of
distribution. Your paynents fromthe
Plan are subject to the performance
of the funds in which your accounts
are invested. |[|f the value declines,

vou may receive less fromthe Pl an
than you and the Conpany contri buted.

(emphasi s added). This explanatory |anguage was repeated in the
SPDs for the RIP and RIP Il Pl ans.

41. The SPD also told participants that the "investnent
objective" for the Insurance Contract Fund was to "preserve the
amount invested while earning interest incone ...." (Defs.' Ex.
1884 at 75). In that regard, the plaintiffs simlarly described
the Plan's objectives in terms of how the funds would perform
rather than looking to the returns on the individual GCGCs

t hensel ves. (Tr. of 6/18/97 at 141; Tr. of 6/12/97 at 35).°

Plaintiffs damages expert, Dr. Tsetsekos, also admitted that the participants could not
choose to invest in any one GIC; rather, they were constrained to invest their money into the
Funds. (Tr. of 6/16/97 at 54).
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42. Some two years after the final Executive Life GC
purchase, in January of 1990, Executive Life announced a wite-down
of its high yield bond portfolio which, in turn, resulted in its
downgrading by the major ratings services. (Tr. of 6/9/97 at 73-
74) .

43. Upon learning of the wite-down in the Executive Life
portfolio, representatives of Unisys nmet wth officials from
Executive Life to gain insight into the situation at the insurer
(Tr. of 6/9/97 at 74). More specifically, M. Wite and others
from Unisys explored whether additional wite-downs to the
Executive Life portfolio were |likely, and whet her additi onal policy
surrenders would force a liquidity crisis or cause the insurer to
defaul t. (Tr. of 6/10/97 at 10-12). Present on behalf of
Executive Life were Betsy N eneyer, Garland WIson and Al an
Chapman, senior vice president of Executive Life, who participated
by phone. Based on that neeting, M. Wite circul ated a nenorandum
to Uni sys' managenent concl udi ng that Executive Life would |ikely
survive the crisis.

44, The Pension I nvestnment Conmttee net on February 5, 1990.
The Commttee nenbers debated the various considerations
surrounding the Executive Life situation, including the
fiduciaries' obligation to disclose appropriate information to
participants. The nmenbers of the Committee agreed that the need

for additional disclosures had to be bal anced agai nst the fact that
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fiduciaries could not give investnent advice to participants and,
in so doing, potentially assunme additional fiduciary liability.
(Tr. of 6/9/97 at 111, 126). A determ nation was then nade to take
a two step approach to communicating with Plan participants.
First, a series of "Qs" and "A s" were published in BEN NFQO, an
i nternal Unisys el ectronic comruni cations tool. Mreover, aletter
fromthe chai rman of Executive Life, Fred Carr, would be re-sent to
the participants through the BEN NFO system !° Second, the conpany
woul d send to participants a cover letter along with the new 1990
Pr ospect us.

45. The conpany representatives then decided that these
questions and answers shoul d be circul at ed t hrough BENI NFO, to nake
certain that human resource personnel, skilled in dealing wth
participant inquiries, would soon have this information avail able
to them (Tr. of 6/11/97 at 183-84, 192). Mor eover, a cover
| etter, acconpanying the new prospectus and giving further details
of the Executive Life situation, would highlight the issue for the
benefit of the participants.

46. Aside from providing information to its field benefits
adm ni strators and respondi ng to i ndi vidual participant letters and

meeting with union representatives, Unisys sent the new prospectus

1°The Department of Labor Regulations requires fiduciaries to publish this type of
information to savings plan participants. 57 Fed. Reg. 46910 ("In this connection, it should be
noted that, to the extent that copies of prospectuses, financial statements and reports, or similar
materials relating to the investment alternatives available under the plan, are furnished to the
plan, such information would be required to be made available to the participant ....").
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to every participant in March of 1990. (See Defs.'

2127, 1886, 1887).

Exs.

2126,

47. That prospectus was acconpanied by a letter fromJack A

Bl ai ne,

st at ed,

in part:

The deci sions you make with respect to which
i nvestnment fund or funds are appropriate for
you and how nmuch to invest in any one fund
are particularly personal to you. Neither

Uni sys nor _any Plan representative can advi se

vice president, human resources. M. Blaine's

you as to which investnent strategy is
appropriate for your situation. So we urge
you to carefully review your Pl an prospectus,

particularly the description of the investnent

f unds.

We also would like to respond to a nunber of
guestions that have arisen with respect to
recent news events concerning the troubled
"junk bond" market and the effect, if any,

t hat such problens may have on the |Insurance
Contract Fund, Fixed Incone Fund (fornerly
avai l abl e at Sperry Retirenment Program --
Part B Participants) and the CGuaranteed

| nvest nent Contract Fund (fornerly avail able
to Burroughs Enpl oyees' Savings Thrift Plan
Participants). You should be aware of the
follow ng points, which are described in you
Pl an prospect us:

* * *

The repaynment of principal and interest
necessarily depends totally on the ability
of the insurance conpany or financial
institution backing the obligation under the
i nvest nent _contract to repay such amounts
when due.

Uni sys does not quarantee the repaynent
of principal or interest under any investnent

contract.
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The financial stability of each of the insurance
conpani es and other financial institutions
depends on the success of its own investnent
portfolio and a downturn or l1oss in one or nore
areas of the investnent portfolio, such as an
investnment in "junk bonds," could have an
adverse effect on the stability of the financial
institution.

Pl ease review carefully vour copy of the updated
Prospectus, since it provides the npst up-to-date
description of the Plan and vour investnent

options.
(Defs.' Ex. 1887) (enphasis added).

48. Attached to M. Blaine's letter was a two-page chart
showi ng that, as of January 2, 1990, the FIF held nore than $161
mllion worth of Executive Life GCs and that the |ICF held one
Executive Life AC worth nore than $47 million. In addition, the
chart showed the value of other contracts and the rating of each
i ssuer on the date of purchase and its rating as of March 20, 1990.
As the chart shows, Executive Life had been downgraded fromAAA to
A by Standard & Poor's; fromAl to Ba2 by Mody's; and fromA+ to
A by AM Best.

49. The acconpanyi ng 1990 Prospectus, which partici pants were
adnoni shed to read carefully, reiterated the cautions set out in

M. Blaine's letter. Specifically, under the heading "investnent

options" the 1990 Uni sys Savings Plan, RIP and RIP Il Prospectuses
st at ed:

An investnent in any of the investnent funds

i nvol ves sone degree of risk. Many factors,

i ncl udi ng market changes, interest rate
fluctuations, the financial stability of the
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institutions in which plan assets are
invested, the quality of the investnent
portfolios of these institutions, and other
econoni ¢ devel opnents, will affect the
performance of the invest funds and the
val ue of a menber's investnents in those funds.
As a result, there is no assurance that at
any point in tinme the value of an investnent
inany fund will not be | ower than the
ori gi nal ampunt invested. !

(Defs.' Ex. 1886 at 7).

50. After the transm ssion of the new prospectus with the
acconpanying cautionary letter, Unisys noted an increase in
participant transfer out of the FIF and ICF. (Tr. of 6/10/97 at
44-47) .

51. Unisys provided this cautionary | anguage in the letter to
its participants a full year before the seizure of Executive Life.
Uni sys al so maintained contact with representatives of Executive
Life through the relevant tine period.

52. The plaintiffs tendered class representative Henry Zylla
in support of their claim that Unisys had failed to disclose
adequate i nformation regardi ng the Executive Life contracts and/ or
lulled the participants into not transferring their noney out of
the FIF and ICF prior to the April 11, 1991 conservatorship.

The cl ass representatives admtted at trial that they put

their noney into equities both before and after t he

1n the descriptions of both the ICF and the FIF, the 1990 Prospectuses repeat that the
repayment of principal is necessarily dependent upon a GIC issuer's ability to pay such amounts
and that this ability is, in turn, dependent upon the financia stability of the GIC issuer. (Defs.'
Ex. 2126 at 8, Ex. 2127 at 6).
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conservatorship. Thus, the plaintiffs have noved their noney and
avoi ded the tenporary freezing of their assets.! Although the
plaintiffs have asserted that the class nenbers are uniformy
conservative in their investnents, M. Zylla admtted that such
general i zati on about investnent preferences cannot be nmade. (See
Tr. of 6/18/97 at 150; Tr. of 6/11/97 at 27-28).

53. During the relevant tinme period, M. Zylla anassed a
substanti al anount of information regardi ng Executive Life, wholly
separate and apart from the disclosures nade by Unisys. Despite
his adm ssions that the public information he gathered was not
conforting, he took no further action to transfer his funds prior
to the inposition of the conservatorship. Having found that Unisys
took no steps to lull himinto inaction, | do not find credible his
claimthat he justifiably ignored these public disclosures on the
status of his investnents. In fact, his clains are belied entirely
by the adm ssions of his co-class representative, R chard Silver,
that Messrs. Silver and Zylla affirmatively warned other
participants to transfer out of Executive Life before the April 11,
1991 conservatorshi p.

54, M. Zylla admtted that he knew that Executive Life was

i ncluded in the Savings Plan as early as February of 1988, and t hat

12Class representative Zylla admitted that despite his claim that the plaintiffs would never
purchase such investments, he spread the money returned to him from the Executive Life
conservatorship across three of the Plan's stock funds. (See Tr. of 6/19/97 at 24-25). Similarly,
class representative Kean also admitted to putting his Executive Life money into stocks. (See Tr.
of 6/12/97 at 62-63.
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Executive Life's portfolio included high yield bonds. (See Tr. of

6/18/97 at 82).

By letter dated March 4, 1988, M. Zylla

conpl ai ned to Unisys regarding the inclusion of Executive Life in

the Savings Plan Portfolio. On that date, Zylla wote to R chard

Barl ey of Unisys, specifically voicing his concerns:

Menbers of the Engi neers Union, Local 444 | UE
are anong those enpl oyees schedul ed to be
included in the Unisys Retirenment |nvestnent
Plan to be effective April 1, 1988. The
Appendi x to the Prospectus for the Pl an
states that during the April 1st to June 30th
period, funds directed into the |Insurance
Contract Fund are to be invested exclusively
wi th Executive Life Insurance Conpany.
Executive Life is known to specialize in

acquiring and dealing in high risk "junk

bonds. "

The Fi xed Fund, the predecessor to the
| nsurance Contract Fund, has historically
been sel ected by those who seek safety of

pri nci pal

with a reasonable rate of return

and the Engineers Union believes that this
proposed Corporation action will subject
many enpl oyees to a degree of risk which
they may be unprepared to accept. In view
of this, the Engineers Union urges you to
diversify Insurance Contract Funds anong

i nsurance conpanies less inclined to
engage in high risk investnents.

(Pl's." Ex. 110) (enphasis added). Despite this specific awareness

of the selection of

Executive Life and the stated concern about

junk bonds in the Executive Life investnent portfolio, the first

conplaint inthis matter was not filed until nore than three years

after M. Zylla drafted this letter, on May 9, 1991.
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55. M. Zylla testified to a March 5, 1990 neeting wth
Uni sys representatives, after the wite down of the Executive Life
portfolio, wherein, it is asserted, he was reassured about the
status of his investnents such that he took no action in the
followi ng eleven nonths (notw thstanding the nassive anounts of
information M. Zylla conpiled about Executive Life, described
below). (See Tr. of 6/18/97 at 104-108).%

56. M. Zylla further testified that at that neeting, Charles

Service of Unisys referred to Murray Becker as a "phoney," al t hough
t he cont enporaneous notes M. Zylla relied upon in recalling the
events of that neeting include no such |Ianguage. (Tr. of 6/19/97
at 6-7).'% Again, given the contradictory nature of M. Zylla's
testinony on the circunstances of that day, | find the evidence
insufficient to support his contention that he was conforted or
assured by Unisys regarding the status of his Executive Life
i nvest ments.

57. M. Zylla described for the Court the contents of afile
he created, conprised of newspaper clippings and Executive Life
materials (notably press rel eases and correspondence to Executive

Life agents), that were collected by M. Zylla or passed along to

hi mby ot her participants. (See Tr. of 6/18/ 97 at 156-57, 178-79).

BMr. Zyllarequested that meeting with Unisys representatives. (See Tr. of 6/10/97 at
23).

“Although class representative Richard Silver also attending this meeting, he did not
testify that Mr. Service called Mr. Becker a"phoney." (See Tr. of 6/23/97 at 97-99).
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He al so expl ai ned the varied disclosures Unisys nmade to hi m about
the status of the Executive Life investnents.

58. More specifically, on February 19, 1990, Unisys told M.
Zylla of the downgrade by Moody's and that Executive Life's ability
to neet its obligations was "noderate.” Zylla admtted that this
communi cati on was not "conforting."

59. On March 11, 1990, Zylla read in the New York Daily News
t hat :

To be sure, the troubles facing the Executive
Life Insurance Co. of New York, and its
parent conpany, First Executive Corp. of Los
Angel es, have been fodder for the financial
pages. Both conpanies were tied to the junk
bond factory at Drexel Burnham Lanbert |nc.
and invested heavily in high-risk junk bonds
in the 1980s to ensure rapid gromh. Now
they are suffering fromthe fallout of
publicity. In January, both firnms had their
rati ngs downgraded to A from A-plus by the

i nsurance rating conpany A.M Best and Co.

(See Unisys Ex. 2020). M. Zylla admitted "[t]his particular

statenment is not a conforting statenent.” (See Tr. of 6/19/97 at
9). Moreover, after reviewing this article, M. Zylla did not

request another neeting with representatives from Uni sys.

60. On March 12, 1990, M. Zylla read in the New York Tines
that "Lawyers for First Executive have for the nonent scotched
subpoenas issued by a California state legislative commttee
i nvestigating, anmong other things, the conpany's big junk bond

hol di ngs." (See Unisys Ex. 2020; Tr. of 6/19/97 at 10-11). Again,
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Zylla admtted this was not conforting news and that he did not
request another neeting with Unisys representatives.
61. Simlarly, on April 9, 1990, Newsweek reported that:

A handful of insurers own sizeable junk bond
portfolios, to | argest hol der Executive Life.
In January the parent conpany, First Executive,
announced a $515 mllion charge agai nst
earnings to cover its |osses. Last week, the
rating firm Standard & Poor's downgraded

the conpany -- to BBB, from AAA early in
January. Mdody's al so puts the conpany

at near-junk |evels.

(See Unisys Ex. 2020; see also Tr. of 6/19/97 at 13-14).

Nevertheless, M. Zylla did not request another neeting wth
Uni sys, nor did he transfer his noney out of the FIF and I CF.
62. Next, on May 20, 1990, Newsday told the plaintiffs:

Last week, four nonths into Carr's year of
grace, a mnusical sound began emanating from

First Executive's headquarters -- but it
wasn't the king's horse reaching for a high
note. It was the sound of public relations

men whi stling past the graveyard, hoping
that optim sm woul d convi nce everyone t hat
First Executive has gotten stronger, when
in fact it seens to be getting weaker.

(See Unisys Ex. 2020; see also Tr. of 6/19/97 at 15-16). The

article also includes a graph plotting the falling price of First

Executive's comon stock which, according to Newsday, "indicates a
low |life expectancy anobng investors.” (See Unisys Ex. 2020).

Again, this infornmation was admttedly disconforting to M.
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Zylla (See Tr. of 6/19/97 at 16). Although the conservatorship was
sone el even nonths away, he did not transfer his noney.

63. On April 3, 1990, a WAll Street Journal headline told

participants that "First Executive Posts a 4th-Quarter Loss of

$835.7 mllion; SEC Probe Disclosed.” (See Unisys Ex. 2020).

According to M. Zylla, at the tine that this Wall Street Journa

article was published, there was still "plenty of tinme" to transfer
his noney out of those funds holding Executive Life contracts.
(See Tr. of 6/19/97 at 17).

64. On March 5, 1990, a Wall Street Journal article reported

the regulatory efforts then nade by the California Departnment of
| nsur ance:

California' s Departnent of |nsurance, concerned

about junk-bond | aden First Executive Corp., has

installed full-tinme exam ners at the conpany's

| argest unit and ordered outside consultants to

make a detailed review of an apparently substanti al

surge in policy redenptions.
(See Uni sys Ex. 2020; see also Tr. of 6/19/97 at 18). Although the
plaintiffs argue that Unisys should have passed along this
information to participants, M. Zylla' s adm ssions reveal that
this fact was already known to the plaintiffs. Further, |ike nost
of the clained failures in Unisys' disclosures, not a single
plaintiff testified that had he known this information, it would

have made a difference to his investnment decisions. Once again,

M. Zylla admtted that this information from the Wall Street

Journal was disconforting.
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65. The New York Times, on Novenber 25, 1990, told

participants: "The First Executive Corporation, a |life insurance
conpany dragged down by investnents in high risk junk bonds, said
last week that it mght hold or substantially reduce dividend
paynents, and cut or defer paynent on its huge debts." (See Tr. of
6/18/97 at 172-73). Again, according to M. Zylla, this
informati on was not conforting. M. Zylla acknow edged that when
he read this, he still had the right to transfer his noney, but he
chose not to.

66. On Decenber 24, 1990, Business Wek reported that:

Carr seens to have tried sone fancy accounti ng.
First Executive appears to have understated

the anount of witedowns it is required to nake
when custoners surrender policies. The day of
reckoning i s Decenber 31st, when the conpany's
accountants begin the annual audit that could
force the witedowns. That could drive First
Executive's net worth down sharply, triggering
a nasty series of reactions that ultimately
could prove the conpany's undoi ng.

(See Unisys Ex. 2020; see also Tr. of 6/19/97 at 20). M. Zylla

admtted that this information he gathered on Executive Life was
not reassuring.

67. Once again, on October 4, 1990, the Wall Street Journal

reported to M. Zylla and the class:

S&P al so cut its rating on the clains-paying
ability of First Executive's principal unit,
Los Angel es-based Executive Life Insurance

Co., to double-B fromtriple-B, a three-

notch drop. The same |ower rating al so

applies to about $1.8 billion of rmunicipal

i ssues supported by Executive Life's guaranteed
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i nvest ment contracts, non-insurance obligations
of fered by many insurers. Executive Life had
$60.4 billion of insurance in force at the

end of 1989, but policy redenptions since

t hen have reduced that total

(See Unisys Ex. 2020; Tr. of 6/19/97 at 21-22). M. Zylla also

admtted that his collection of articles infornmed hi mof the rating
downgr ades.

68. The other class representatives also admtted that they
did not read or rely on Unisys' representations regardi ng Executive
Life investments and that a host of other factors animated their
i nvest ment deci si ons.

69. More specifically, the plaintiffs admtted that they did
not read the Plan docunents. (See Tr. of 6/12/97 at 37, 48)
("probably didn't read thent).? Moreover, the participants
admtted that Unisys did not guarantee these i nvestnents. (See Tr.
of 6/23/97 at 65-67). Plaintiffs also admtted that, rather than
readi ng Pl an docunents to informtheir investnent decisions, they
relied upon di scussions with co-workers:

Q Now when you nade that change in your

al l ocation, do you recall what docunents
you may have consulted, if any at the tinme?

A. Not -- not docunents. | don't recal
any kind of docunents that | -- that |
[considered]. Like |I say, | think that
| -- it was just a -- through conversation

with fellow workers and so on, that if |

>Class representative K ean testified that he would "casually" look over Plan
prospectuses. (See Tr. of 6/12/97 at 60). Class representative Collins stated that he "certainly”
did not read Plan documents. (See Tr. of 6/11/97 at 9).
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recall, why we did sonething as far as the
per cent age.

(See Tr. of 6/23/97 at 68-69). That same class representative
adm tted that the pursuit of his investnent objectives was personal
to himand was not influenced by Unisys' docunents.

70. Class representative Gary Vala further admitted that
not hi ng Uni sys m ght have told himduring the relevant tinme period
woul d have caused him to handle his investnents in a different
manner :

Q And again, the reason for that was that the
noney was, as you put it earlier this
norning, tied up?

A Tied up, and I"'malso still a believer in
i nsurance investing with insurance conpanies.

Q That's right, this norning you said that.
For exanple, you didn't read the prospectus
because it wasn't going to change your m nd?
Exactly.

Q No information was going to change your mnd
at that point in tinme?

A: Correct.
(See Tr. of 6/23/97 at 116-17).

71. WM. Vala simlarly explained that Unisys' disclosures in
March of 1990 could not have influenced his decisions, no matter
what Uni sys m ght have then said:

Q M. Vala, the transmttal letter asks
the reader to read the prospectus which it

is transmtting.

A M hrm
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Q Wiich is the March 23rd, 1990 prospectus.
Did you read the prospectus?

A: No.

Q You did not?

A: No.

Q D d you think the prospectus was an
i nportant docunent to read?

A: No, | had already nade nmy m nd up

Q GCkay and when you say you al ready nade up
your mnd up, what had you nmade your m nd
to do?

A | was already in the insurance aspect

and that's the way, the way |'ve al ways
dealt, so that's the way | woul d stay.

Q So, no matter what was said in the
prospectus or docunent, you were goi ng
st ay.

A: I n the insurance.

Q In the insurance fund?

A: Correct.

(See Tr. of 6/23/97 at 109-110).

72. M. Vala also admitted his | osses, if any, were the fault
of non-disclosures on the part of the Plan's auditor's Ernst &
Young, and not necessarily Unisys' fault:

Q Didyou believe at that point in tine
t hat any ot her individual or entity
had caused you this injury?

A. The accounting firm Ernst & Young.

(See Tr. of 6/23/97 at 103).
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73.

Class representative M. Colby simlarly disavowed

reliance on Plan docunents in framng his investnment choices, in

favor of conversations with his co-workers:

(See Tr.

Q

I n maki ng i nvestnment decisions with respect
to the RIP, did you nmake t hose deci sions
on your own?

Yes.

Did you ever receive advice froman outside
advi sor ?

No.

I n maki ng these deci sions on your own, did
you investigate the various investnent
options in any way in terns of maybe
readi ng brochures or doing outside

resear ch?

No.

Did you receive literature from Unisys
and before that, Sperry, on these various
i nvest ment options?

There was literature, yes.

Do you renenber whether you received that
literature in maki ng your deci sion

No, not in any great detail.

The i nvestnent decisions you ended up
maki ng, how did you conme to deci de where
to place your noney?

At the tinme we nade those decisions, it
was j ust discussed by people on the floor
where you worked, where you would put it.

of 6/23/97 at 73).
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74. Class representative Richard Silver testified that he had
cl ass representative Henry Zylla warn many Uni sys participants to
transfer their noney (despite M. Zylla's contention that Unisys
has assured him of the safety of his investnents). (See Tr. of

6/ 23/ 97 at 91) ("And what we didis we essentially raised the flag.

And | think that we felt both Henry and | felt that we had done al

that we could have done to warn the people by that tine wthout

directly telling themto do it, to get their noney out.") (enphasis

added). Again, this testinony is entirely at odds wwth M. Zylla's
claimthat Unisys had lulled Zylla and the class nenbers into not
tinmely transferring their noney out of the FIF and the ICF. This
testinony is inconsistent with plaintiffs' clains that the class
menbers did not have enough information about their investnents.

75. Moreover, class representative Silver readily admtted
that his failure to transfer his noney was his fault, and not
Uni sys' :

Q Wiy did you believe that everyone el se
had their noney out at that point?

* * *

A: Probably because if they didn't they
were stupid as | was.

(See Tr. of 6/23/97 at 91-92).
76. Separate and apart from whether Unisys' disclosures on
Executive Life were adequate, plaintiffs' damges expert, Dr.

Tset sekos, admitted that he did no calculation on whether
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defendants' alleged failure to disclose information to the
partici pants caused any | oss:

Q Sure, 1'd be happy to. You don't have any
-- you have not cal cul ated any danmges,
have you, which relate to the alleged failure
of Unisys to nake adequate disclosures to
the plan participants in 1990? 1Isn't that
right?

A Yes.
(See Tr. of 6/16/97 at 56).

77. In fact, plaintiffs did not offer Dr. Tsetsekos in
support of the individualized clains of damages flow ng from an
al  eged non-disclosure of material information. As M. Ml one
explained to the Court, Dr. Tsetsekos's expert testinony was
limted to losses incurred by the Plan from the purchase of
Executive Life dCs:

M. Mal one: Your Honor, we would offer this

W tness as an expert in the field of finance.

We believe his testinony woul d be of assistance
to you in determning the financial consequences
to the Unisys savings plan, the Retirenent

| nvestnent Plan or Retirenent |nvestnent Plan
Ll in analyzing what the consequences were of
the acquisition of the Executive Life G Cs and,
nore particularly, what the potential damages
are.

(See Tr. of 6/16/97 at 19) (enphasis added).

78. Unisys also presented the testinony of George Strong, a
partner at Price Waterhouse LLP, on the issue of the participants'
damages. As nore fully explained below, this issue is related to

t he t hreshol d questi on concer ni ng whet her the purchase of Executive
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Life G Cs was prudent in the first instance, and whether the
investnments were properly diversified. If the participants
suffered no damages then, of course, there can be no finding of a
fiduciary breach.

79. M. Strong plotted the percentage of the Executive Life
G Cs as part of the conbined assets of the FIF and ICF. (See Tr.
of 6/20/97 at 21-23; Unisys Ex. 2624). Such an inquiry was
appropriate given the fact that the FIF and | CF worked toget her as
one fund. (See Tr. of 6/20/97 at 23). \Wile the Executive Life
i nvest ment exceeded the 20%1l evel in 1988, the anmount of Executive
Life investnents in these funds total ed between 15. 5% and 15. 3% on
t he date of the seizure of Executive Life. (See Unisys Ex. 2624).1¢

80. Each of the Executive Life contracts has returned all of
the principal invested, wth interest. Stated differently,

contract #1238 yielded a 5.56% return; contract #1267 realized a

4.59% return; and contract #1279 earned a 3.88% return. (See
Uni sys Ex. 2664). These returns evidence the fact that the

Executive Life contracts returned the participants' principal, and
earned sone interest incone.
81. M. Strong further explained that the correct way to

analyze the clainmed damages is to assess how the portfolio

®Again, although plaintiffs claimed that Unisys did not have written investment
guidelines, including a diversification limit, they failed to offer any proof on how this caused
them harm. In that regard, Mr. White further explained his understanding of the guidelines
Unisys then followed, even in the absence of awriting on the subject. (See Tr. of 6/17/97 at 24-
25).
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perforned in the aggregate, rather than looking to the assets
making up the portfolio, i.e., the individual Executive Life
contracts. (See Tr. of 6/20/97 at 22-23). The aggregate
performance of the funds nmust be conpared to an appropriate
benchmark, here treasury bill rates, to determ ne whether, in fact,
the participants have suffered any losses. |[If the return on the
participants' investnents exceeded these norns, there can be no
findi ng of damages.

82. This portfolio approach is particularly appropriate given
the plaintiffs adm ssions that they |ooked to the perfornmance of
the funds, rather than the individual G Cs, to determne the
success of their investnents. Plaintiffs' damages expert, Dr.
Tsetsekos, simlarly testified that the participants could not
invest in any particular A C, but had to spread their noney across
the G Cs that nade up the portfolio of investnents in the |ICF and
the FIF. (See Tr. of 6/16/97 at 54).

83. Even accounting for the fact that the Executive Life A Cs
did not return to participants as nuch interest on the contracts as
prom sed, the portfolio's performance exceeded the appropriate
benchmarks. M. Strong expl ai ned that, using 90-day and five-year
treasury bill rates as a neans for conparison, the conbi ned FI F and
| CF exceeded these benchmarks by $248.62 million and $85.41
mllion, respectively. (See Unisys Exs. 2745, 2746; Tr. of 6/20/97

at 23-25). M. Strong further explained that the "benefits
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responsi veness" nature of the contracts, allowing for the return of
noney to the participants in certain instances, required the
exam nation of the portfolio against these two standards. [|n other
wor ds, the appropriate benchmark |ies sonewhere between the 90-day
and five-year treasury rates but, in any event, the conbined |ICF
and FIF returns well exceeded both benchmarks.

84. M. Strong al so conpared the conbi ned | CF/ FI F perfornmance
to a reference work on the historical returns on dCs. M. Strong
found that his treasury bill benchmarks yiel ded a favorabl e resul t,
denonstrating that the FIF/ I CF outperforned conparable G C funds.
(See Tr. of 6/20/97 at 56-58). This conparison showed that the
Uni sys funds exceeded the performance of the historical norns by
sone 30 to 65 basis points. In sum Unisys denonstrated that, even
accounting for the fact that the Executive Life contracts did not
return as nuch interest as promsed at the tinme of purchase, the
participants did not suffer any |legally-cognizable injury because
their i nvest nent s outperforned the appropriate benchnmark
conpari sons.

85. Inthat regard, | note that Dr. Tsetsekos did not exam ne
the portfolio of investnents, despite his adm ssion that Unisys
participants could not invest in any particular GQC (and had to
spread their noney across the funds' investnents). (See Tr. of

6/ 16/ 97 at 53-54).
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86. Dr. Tsetsekos testified that his damages cal cul ation
started fromthe presunption that Executive Life posed the highest
level of risk to participants. (See Tr. of 6/16/97 at 67).
Moreover, Dr. Tsetsekos testified that the relative rate offered by
a G C bidder may reflect the level of risk. He then admtted,
however, that the Executive Life bids, at the shorter maturities,
were | ower than other bids. In other words, it cannot be said that
Executive Life necessarily posed the highest risk to participants.
This is particularly inportant given Tsetsekos' further adm ssion
that, unless the predicate to his nethodology is true, i.e., that
Executive Life was consistently the highest bidder and posed the
hi ghest risk to participants, the rationale for his approach to
cal cul ati ng damages "di sappears.”

87. Dr. Tsetsekos also admtted that in determning his
representative rate, fromwhich he cal cul ates danmages, he did not
det erm ne whet her the representative bidders he sel ected coul d have
accepted the anounts of noney Unisys was then bidding. Moreover,
Tset sekos' approach did not properly account for the risk of
default wthin the group of issuers used to determne his
representative rate.

88. Dr. Tsetsekos further testified that he adopted the
triple-A Sol onon Brot hers bond i ndex to determ ne the damages owed
to participants after the expiration of the contracts, wthout

having made actual inquiry into the investnent strategies and
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propensities of the participants. Indeed, Dr. Tsetsekos admtted
that the assunption he nmade regarding the participants' |ikely use
of the nobney was "quite subjective."?

89. Dr. Tsetsekos also admtted that he failed to conduct
cal cul ations to determ ne the "confidence" of his results, and, as
such, his damages cal cul ation was, at best, "an estinmate."

90. It is also significant that Dr. Tsetsekos stated that he
did no specialized cal culation of the danages all egedly caused by
a failure to diversity:

Q Before the break -- well, let ne start this
way. | asked you this norning about the
act that gives rise to danages and am|

correct that the purchase was the act
That gives rise to dannges in your View?

A Yes, it is.

Q Ckay. Now, | take it that none of your
damages are the result of any clains that
that the plaintiffs are naking about
diversification, is that right, or the
failure of the fiduciaries to adequately
diversity? You don't neasure danmages
with that --

A: No, not interns -- no, | haven't been
asked to do that.

(See Tr. of 6/16/97 at 99) (enphasis added).

YMr. Zyllaand class representative Kean both put the money return from Executive Life
into equity investments, see supra at 26 n.12, and Dr. Tsetsekos failed to incorporate this
testimony into hisanalysis. (See Tr. of 6/16/97 at 96-98). Stated differently, Tsetsekos simply
assumed that the plaintiffs would reinvest their money into the same risk class, despite plaintiffs
admission to the contrary. (See Tr. of 6/16/97 at 112-13).
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91. In sum as the trier of fact, | credit the testinony of
M. Strong over that of Dr. Tsetsekos and find that the plaintiffs
suffered no damages as the result of Unisys' decision to purchase
the Executive Life G Cs (the only claim upon which plaintiffs
of fered evidence of danages).

92. Plaintiffs conplain that Unisys replaced an Executive
Life annuity, used to fund the non-qualified retirenent benefit of
M chael Bl unenthal, Unisys' forner chairnman. From this prem se
plaintiffs maintain that M. Blunenthal's actions should have
pronmpted Unisys to give different or additional warnings to
participants regarding their investnents in Executive Life.

93. M. Blunenthal's benefits were paid pursuant to a non-
qualified plan, not subject to ERISA (See Tr. of 6/11/97 at 175-
76) ("M . Blunenthal's contractual arrangenents with the board of
directors was a personal matter."). (See also 6/12/97 at 21).
Assum ng this evidence has sone relationship to the Plan, the best
that can be said of plaintiffs' proffer is that one executive-1|evel
"participant” exercised his right to be rid of Executive Life, a
ri ght enjoyed by each of the plaintiffs. Nothing in ERI SA requires
a pl an sponsor to conmuni cate to participants i nformation regarding
the i nvestnent decisions of other participants.

94. Moreover, there is absolutely no evidence offered at trial
that M. Blunenthal's actions were notivated by "inside"

information or special know edge regarding the circunstances at
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Executive Life. In that regard, | note further that M. Charles
Service, perhaps the Unisys executive then enjoying the nost
i nfornmati on about Executive Life in 1990 and 1991, did not transfer
his noney prior to the inposition of the conservatorship. (See Tr.
of 6/10/97 at 52).

95. In any event, not one plaintiff testified that had he
access to this information, he would have transferred his noney.
Moreover, given M. Silver's admssions that he had anple
informati on about Executive Life and that he and M. Zylla
instructed other participants to transfer their noney, the
circunstances regarding M. Blunenthal are immterial to the
question of whether Unisys' disclosures were adequate.

96. According to M. Service, fornerly vice president of
capital managenent and trust investnents at Unisys, the conpany
considered reducing the "equity wash,"” or tinme period that a
participant, looking to transfer his noney out of the FIF and/or
| CF, had to keep the noney in one of the equity funds offered by
the Plan. (See Tr. of 6/9/97 at 119-20, 160-62, 177-80). In other
words, to reduce the likelihood of the participants engaging in
interest rate arbitrage, by transferring the noney between the FIF
and/or the ICF and the STIF to capitalize on interest rate
fluctuations, participants had to keep their nobney in an equity

fund for twel ve nonths.
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97. Because the cash flows on each of the GCs would
necessarily be influenced by the change in the twelve nonth equity
waiting period, or "equity wash,"” Unisys sought the approval of
each of the issuers of the ICF and FIF. (See Plaintiffs' Ex. 5).
Reduction of this waiting period worked, of course, to the benefit
of the participants.

98. An agreenent was |ater reached on Cctober 17, 1990 with
Executive Life allowing for the reduction of the equity wash from
twelve to six nonths. The docunent further provided that:

Uni sys Corporation hereby further agrees that
neither it nor its affiliates, enployees,
agents or representatives will comrunicate
with Plan participants regarding the financi al
condition or prospects of Executive Life nor
i ssue any ot her conmuni cation regarding
Executive Life which could be reasonably
viewed as attenpting to influence the

i nvest ment choi ces of Plan participants

wi thout first obtaining Executive Life's
written approval of such conmmuni cati ons.

In the event such prior witten approval

i's not obtained, Executive Life may el ect

to not honor enpl oyee requests for wth-
drawal s or reallocations provided that
Executive Life reasonably believes that

such requests were the direct result of

such comuni cation. The above restrictions
shall not be construed to prohibit Unisys
Corporation fromdistributing its usual
quarterly statenents to Plan participants,
from publishing nmonthly earnings results

of the various investnent options avail abl e
under the Plan, fromdistributing in the

nor mal course of business any ot her

enpl oyee conmuni cati on, not regarding
Executive Life, regarding the savings

plan or fromdistributing any other
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communi cations required by |law,_ requl ation
or _directive of any federal agency.

Id. (enphasis added).®

99. Uni sys was already contractually obligated to avoid
attenpts to influence participant transfers; hence, Unisys, wth
the letter agreenent, did not give up anything new. I n other
words, withdrawals fromthe I CF and FIF had to be acconplished pro
rata fromall of the issuers in the portfolio. (See Tr. of 6/9/97
at 159). As M. Service explained, "the insurance contract fund
was a portfolio of contracts and one bought a -- units within the
fund and, so, that neant one had a pro rata share of every contract
in that fund." (See also Tr. of 6/10/97 at 29).! Unisys had

al ready prom sed, in several of the other G Cs, not to influence

8 note further that the quotation of this letter in the Court of Appeals opinion omitted the
qualifying language expressly permitting Unisys to make disclosure "required by law." See
Unisys, 74 F.3d at 431. Given the task then before the Court of Appeals, reviewing a grant of
summary judgment, the exclusion of this particular |language may have been appropriate.
However, at trial the balance of the paragraph now properly informs this Court regarding the
issue at hand and underscores the evidence that Unisys was aready contractually obligated not to
make disclosures of the sort arguably proscribed by the letter agreement with Executive Life.

1See also Unisys, 74 F.3d at 426 ("' Contributions to the Insurance Contract Fund were
allocated on a pro rata basis among the various GICs held therein.").
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participant transfers.? As such, Unisys nerely pronm sed Executive
Life to avoid conduct it had already promsed to refrain from

100. In any event, at no tine did Unisys' agreenent wth
Executive Life cause Unisys to fail to pass along information
concerning Executive Life which Unisys would otherw se have
di scl osed. (See Tr. of 6/9/97 at 147). Mor eover, as expl ai ned
above, there was vol um nous public information al ready avail abl e on
t he status of Executive Life.

101. In support of the claim that Unisys breached its
fiduciary duties in purchasing the Executive Life ACs, plaintiffs
t endered, as a possible expert witness, Dr. George M Cotthei ner.#

Dr. Gottheiner has a Ph.D. fromthe California Coastal University,

For example, the GIC between the Plan's trustee and the Hartford Insurance Company
provided as follows:

PARTICIPANT INVESTMENT COMMUNICATIONS. The
term "Participant Investment Communications' means any
communication concerning the investment made pursuant to the
terms of this contract, either verbal or written, which is prepared
for delivery to Participants. The Contractholder agrees not to
deliver any communication concerning the investment made
pursuant to the terms of this contract to Plan participants without
The Hartford's prior determination that such communication will
not have the effect of inducing Plan participants to elect to transfer
al or part of their accountsinto or out of this Contract.

(See Unisys Ex. 1027).

2t should be noted that plaintiffs offered no expert testimony on the issue of whether the
purchase of these Executive Life GICs breached ERISA's diversification standards. Counsel for
the plaintiffs stated that Gottheimer was to testify only on the tests "performed in conducting an
analysis of the financia condition of insurance companies.” (See Tr. of 6/19/97 at 63).
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a "non-traditional" institution, or nore sinply, a correspondence
school. (See Tr. of 6/19/197 at 44).

102. Dr. CGottheinmer admtted during cross-exam nation in the
voir dire process that his experience in insurance was largely, if
not exclusively, dedicated to the property casualty area, and not
to life insurance. Executive Life, as the nane suggests, was a
life insurance conpany. Cottheiner testified that he could not
recall whether his previous expert wtness engagenents invol ved
life insurance matters or property casualty matters. (See Tr. of
6/19/97 at 54). Again, on cross-exam nation, he was i npeached with
a deposition he gave in another matter:

Q Okay. Now, isn't it true that in every
case in which you' ve testified as an
expert, that all those assignnents rel ated
to property and casualty -- the property
and casualty busi ness?

A | really don't recall whether any of them
were on life insurance matters. Mbst of
my work is in property and casualty. |
just don't recall. | have been retained
for alot of Iife insurance matters, but
| don't recall whether | actually testified
in court of any of them | just don't
r emenber .

Q You recall that you testified at a
deposition in a case involving the
Budded Conpany, don't you?

A: Yes.

Q Do you recall testifying there that
24 of the 25 testinonial assignnents
t hat you had invol ved the property and
casual ty business and not the life
i nsurance busi ness?
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A At that tine, yes.

Q Geat, can you tell the Court whether
you' ve had any tines that you' ve been
qualified as an expert in the life
i nsurance busi ness since 1993?

A. When you say you qualified, do you nean

in court?

Q Yes.

A | just answered that, | cannot recal
ever having testified in court on a life
i nsurance case. |'ve been involved in a

| ot of cases which |I've been deposed on,
but not where it leads to trial.

(See Tr. of 6/19/97 at 54-55).

103. Dr. Cottheiner was simlarly inpeached wth his
deposition regarding the consulting work he had done for property
casualty insurance conpanies, as opposed to Ilife insurance
conpani es. In this instance, Gottheiner disavowed his sworn
deposition testinony:

Q Now, isn't it also true that you' ve never
done consulting work for public or private
corporations that involved the financial
sol vency of life insurance conpani es?

A: That's not true.

Q Do you recall that on Septenber 8th of
1994, your deposition was taken in this
case?

A: | do recall that.

Q Page 53 at the bottom And do you recal
bei ng asked the foll ow ng question: "Ckay,
have you done consulting work for public

and private corporations involving the
financial solvency of |ife insurance
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conpani es?" Answer, "Not that | can recall
no"? Do you recall that testinony?

A Yes, | do.

Does that refresh your recollection, M.
Gott hei mer - -

A. Yes.

Q -- that you' ve never been retained by a
public or private corporation, at |east,
as of 1994 to evaluate the financial
sol vency of the life insurance conpany?

A: What | said at ny deposition was not that
| can recall. | can recall one now and
since that tinme, |'ve done several

Q But in 1994, you couldn't recall any,
now you can recall one?

A: | can recall one that | did prior to
1994, yes.

Q Al right, so from 1953 when you went
in the insurance business until 1994,
you can recall one tine that you' ve
provi ded consulting work for a public
or private corporation involving the
financial solvency of a life insurance
conpany, right?

A: That's correct.

(See Tr. of 6/19/97 at 55-56).

104. On the critical question of whether Dr. GCottheiner's
experience in the property casualty field was transferable to the
life insurance area, Dr. CGotthei ner was, once again, i npeached with
hi s deposition:

Q Wuldn't you agree that there are
significant differences between eval uating
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a life insurance conpany and the property
and casualty insurance conpany?

A. There are sone differences and there are
al so sone simlarities in the way we do it.

Q Do you recall also at the Septenber 8, 1994
deposition on Page 57, Line 12, | asked you
the foll owi ng questions. "Ckay, by the way,
are there fundanental differences between
eval uating the solvency of a property and
casualty insurer on the one hand [and] a
life insurer on the other? Answer: "Yes."
Do you recall that testinony?

A. Yes, | do.

(See Tr. of 6/19/97 at 56-57).

105. Dr. Cottheiner's experience in the insurance area was
l[imted to property casualty insurance and not |ife insurance. By
hi s own admi ssion, there are "fundanmental differences"” between the
creditworthiness analysis for a property and casualty insurance
conpany and the creditworthiness analysis of a life insurer.
Plaintiffs did not tender an appropriate expert on the question of
whet her Unisys failed to eval uate adequately the creditworthiness

of Executive Life.

[1. CONCLUSI ONS OF LAW

A. The General Prudence Standard

1. Under section 4049(a)(1)(B) of ERISA, a fiduciary mnust
di scharge his duties: "with the care, skill, prudence, and
di li gence under the circunstances then prevailing that a prudent

man acting in a like capacity and famliar with such natters would
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use in the conduct of an enterprise of a like character and wth
i ke ains."
29 U.S.C. § 1104(a)(1)(B)

2. As the Court of Appeals further explained: "[T]he courts
measure section 1104(a)(1)(B)'s prudence requirenent according to
an objective standard, focusing on a fiduciary's conduct in
arriving at an i nvestnent decision, not onits results, and asking
whet her a fiduciary enpl oyed the appropriate nethods to i nvesti gate
and determne the nerits of a particular investnent." Unisys 74
F.3d at 434. Moreover, hindsight cannot play arole in determ ning
whet her a fiduciary's actions were prudent. "Wether a trustee has
acted properly in selecting an investnent depends upon the
circunstances at the tine when the investnent i s nmade and not upon
subsequent events." |d.

3. Based on the evidence at trial, | find that the Unisys
fiduciaries wundertook adequate and reasonable steps before
purchasing the three Executive Life contracts. In the first bid,
they were assisted by an experienced consultant who recommended
reliance on Standard & Poor's ratings. |n subsequent bids, Unisys
simlarly relied upon all of the standard rating services to
anal yze the creditworthiness of the bidders, including Executive
Life. They also considered other inportant factors, both before
and during the bids, before choosing to invest in Executive Life.

As described in the above findings of fact, | find credible the



testimony of Messrs. Wite, Level and Becker on the reasonabl eness
and t horoughness of the investigation conducted before the purchase
of the Executive Life dCs.

4. Gven the fact that these investnents returned all of the
principal with interest, and that the portfolios exceeded the
rel evant benchmarks, the risks taken were not inprudent. Cf. Mra

V. Nuclear Measurenents Corp., 107 F.3d 466, 473 (7th Cr. 1977)

(adopting "no harm no foul " rule, Seventh Grcuit holds plaintiffs
are not entitled to recovery of damages for that breach absent
proof of an actual econom c |o0ss).

5. | note that the Court of Appeals' opinion describes an
alternative basis for finding that the purchase of the Executive
Life contracts was consistent with fiduciary standards. The Uni sys

opinion cites to two other opinions: Roth v. Sawer-C eater Lunber

Co., 16 F.3d 915 (8th Cr. 1994) and Fink v. Nat'l Sav. and Trust

Co., 772 F.2d 951 (D.C. Cir. 1985).
6. Both Roth and Fink recognize that ERISA's causation
requi renent, contained in section 409(a), 29 U S C § 1109(a),
commands an inquiry into whether there is any objective evi dence of
prudence. ?? |f such evidence is present, a fiduciary cannot be held
liable in damages. As Justice Scalia explained in Fink:
| know of no case in which a trustee who

has happened -- through prayer, astrol ogy
or just blind luck -- to nake (or hol d)

2Cf. Unisys, 74 F.3d at 434 (prudence measured "according to an objective standard").
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obj ectively prudent investnents (e.g., an
investnment in a highly regarded "blue chip"
stock) has been held |liable for |osses
fromthose investnents because of his failure
to investigate and eval uate beforehand.
Fink, 772 F.2d at 962.
7. The Eighth Crcuit, in one of the opinions cited with
approval by the Court of Appeals in Unisys, explained further:
Even if a trustee failed to conduct an
i nvestigation before maki ng a decision, he
is insulated fromliability if a hypothetical
prudent fiduciary would have nade the sane
deci si on anyway.
Roth, 16 F.3d at 919.2° Read together, Roth and Fink establish the
fundanental principlethat, if the Executive Life investnent itself
was reasonabl e and woul d have been nade by a "hypot hetical prudent
fiduciary," there can be no finding of danmges agai nst Unisys. ?
8. First, aside fromthe fact that the federal regulatory

standard then in place reveals the prudence of Unisys' actions,?®

“See also Kuper v. lovenko, 66 F.3d 1447, 1459 (6th Cir. 1995) ("[A] fiduciary's failure
to investigate an investment decision alone is not sufficient to show that the decision was not
reasonable.") (emphasis added).

#See also Glennie, 912 F.Supp. at 1001 ("Even if afiduciary fails to make an adequate
investigation, that fiduciary is not liable if a hypothetically prudent fiduciary would have made
the same decision after making an adequate investigation.").

M ore specifically, during the relevant time period the Pension Benefit Guaranty
Corporation ("PBGC") and the Department of Labor established a flexible standard for the
purchase of insurance annuities upon the termination of a defined benefit pension plan, pursuant
to ERISA section 404(b)(3)(A)(1), 29 U.S.C. § 1341(b)(3)(A)(I). In that context, to satisfy the
entirety of an individual's pension benefit for his lifetime, both of these regulatory agencies
required only that the insurance company selected be state licensed. See 29 C.F.R. 88 2617.4,
2617.22 (PBGC); 29 C.F.R. § 2510.3-3(d)(2)(ii)(A)(1)(DOL). A further explanation of the use
of annuitiesto facilitate the termination of a defined benefit pension plan may be found in Riley
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judicial decisions endorsing the purchase of Executive Life
annuities denonstrate that a hypothetical prudent fiduciary could

properly invest participant assets in Executive Life. E. 9., Rley

v. Mirdock, 890 F. Supp. 444, 458-60 (E.D.N. C. 1995) (purchase of

Executive Life annuities not a breach of fiduciary duty, even where
fiduciary stands to recoup surplus pension assets in the defined
benefit plan term nation context).

9. | note also that M. Becker continued to include Executive
Life on his approved list of G C bidders until June, 1988, six
mont hs after Uni sys made its third purchase of Executive Life d Cs.
(See Tr. of 6/10/97 at 176).

10. Moreover, and as found above, Unisys was presented with a

list of the other well-known pension plan sponsors then purchasi ng

v. Murdock, 890 F.Supp. 444 (E.D.N.C. 1955), aff'd, 83 F.3d 415 (4th Cir.), cert. denied, 117
S.Ct. 387 (1996). Moreover, the relevant regulatory community instructed fiduciaries that the
state regulatory mechanism ensured that investments in insurance companies was a safe decision.
Asthe PBGC told fiduciaries in 1981, insurance company investments are prudent given the
strict regulatory milieu within which insurers operate:

Such companies are subject to strict statutory requirements
and administrative supervision. In fact, the reason insurance
companies are so extensively regulated is to ensure that their
obligations can be satisfied.

46 Fed. Reg. 9532, 9534 (1981). Further, it would be "unlikely ... than an insurance company
should fail and its obligations cannot be satisfied.” Id. Simply stated, the federal government
told fiduciaries, during the time period relevant here, that, upon termination of a defined benefit
pension plan, al of a participant's money could be put into one state licensed insurer, for that
participant's lifetime. As such, Unisys cannot have breached its fiduciary duty in placing some
15% of participants money into Executive Life for five years. Not only was Executive Life state
licensed, it enjoyed an AAA rating from Standard & Poor's.
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Executive Life G Cs. See supra. Such information may properly be
considered by a fiduciary in discharging his responsibilities.

Demoulis v. Sullivan, No. 91-12533-Z, 1993 W 81500, at *6 (D

Mass. Feb. 26, 1993).

11. While the "hypothetical prudent fiduciary" analysis of
Fink and Roth is grounded in ERI SA's causation provision, equally
inportant to any such inquiry is the sinple fact that, because
discretion is the hallmark of fiduciary conduct, a fiduciary's
actions are judicially reviewed under a deferential standard.
According to the Suprenme Court, "only when fulfilling certain
defined functions, including the exercise of discretionary
authority or control over plan managenent or adm ni stration, 'does
a person becone a fiduciary under [ERISA] 8§ 3(21)(A)."? The
i nvestment of pension plan assets is, of course, a discretionary
activity.?’

12. The deferential "arbitrary and capricious" standard nust
be enployed to scrutinize all of plaintiffs' fiduciary breach

clains. The arbitrary and capricious standard of review, applied

%|_ockheed Corp. v. Spink, 116 S.Ct. 1783, 1789 (1996) (quoting Siskind v. Sperry
Retirement Program, Unisys, 47 F.3d 498, 505 (1995)).

#The commentary to section 187 of the Restatement (Second) of Trusts, the section relied
on in Firestone Tire and Rubber Co. v. Bruch, 489 U.S. 101 (1989), extends this discretionary
authority to investment decisions. See Restatement (Second) of Trusts § 187 cmt. C (1959) (the
discretionary authority "is applicable . . . to powersto lease, sell or mortgage the trust property or
toinvest trust funds. . . .") (emphasis added). See also supra at 16 (Unisys plan documents gave
discretion to fiduciaries).
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originally to ERI SA benefits clainms brought under 29 U S.C. 8§
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1332(a)(1)(B),?® applies with equal force to fiduciary breach
clainms, like those here:

[Cl haracterizing a denial of benefits as a

breach of fiduciary duty does not necessarily
change the standard a court would apply when
reviewing the admnistrator's decision to

deny benefits. After all, Firestone, which

aut hori zed deferential court review when the

plan itself gives the adm nistrator discretionary
authority, based its decision upon the sane
common- | aw trust doctrines that govern standards
of fiduciary conduct.

Varity Corp. v. Howe, 116 S.C. 1065, 1079 (1996). In other words,

given the deference owing to the fiduciaries, if reasonable m nds
can differ on the prudence of Unisys' investnents, Unisys is
entitled to judgnment in its favor.?®

13. The Suprenme Court's ruling in Varity, that fiduciary

breach clains should be resol ved under the deferential "arbitrary

28See Firestone Tire and Rubber Co., 489 U.S. 101.

#As the Kuper court observed:

[E]vidence submitted by Defendants confirmed that numerous
established and presumably impartial investment advisors
issued reports during the relevant time periods that encouraged
investors either to buy or to continue to hold Quantum Stock.
Indeed, evidence that independent, professional observers of
market trends differed in their projections of future Quantum
Stock performance merely underscores the fact that
circumstances then existing would not have compelled reasonable
persons to a singular conclusion about the stock's future
prospects. . .. Defendants cannot be said to have been
objectively imprudent for having acted in the same

manner as impartial observers had recommended.

Kuper, 852 F.Supp. 1389, 1398 (S.D. Oh. 1994).
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and capricious" standard, dovetails precisely with the Third

Crcuit's recent opinion in Mench v. Robertson, 62 F.3d 553 (3d

Cr. 1995), cert. denied, 116 S.Ct. 917 (1996):

[We believe that after Firestone, trust

| aw shoul d gui de the standard of review
over clainms, such as those here, not only
under section 1132(a)(1)(B) but al so over
clains filed pursuant to 29 U S.C. § 1132
(a)(2) based on violations of the fiduciary
duties set forth in section 1104(a). After
all, section 1104(a) al so abounds with the
| anguage of trust |aw, and the Suprene Court
previously has noted that "Congress invoked
the comon |aw of trusts to define the
general scope of [fiduciaries'] authority
and responsibility."

Moench, 62 F. 3d at 565 (quoting Central States, S.E. and S.W Areas

Pension Fund v. Central Transp., Inc., 472 U. S. 559, 570 (1985)).

Measured by any standard, the Unisys fiduciaries' actions are

consistent with the prudence requirenments of ERI SA %

¥In fact, to allow these plaintiffs to recover would turn the distinction between defined
contribution and defined benefit pension planson its head. As discussed above (and as made
clear in the Savings Plan documents), in defined contribution plans, participants, not Unisys, bear
therisk of loss. To impress liability here would strip Unisys of the statutory protections owed to
asavings plan sponsor. Asthe Seventh Circuit observed, in similar circumstances:
The appellants are trying to convert a defined-
benefits plan into a defined contributions plan -- or
more precisely to have the best of both worlds, where
the employer bears the entire downside risk from
investment of the pension plan's assets but all the gains
accruing from investment performance that creates
surplus assets enure to the employees. Thisis an inequity
of the heads | win, tails you lose variety that neither the
ERISA statute nor the ... plan documents perpetrate.

Bash v. Firstmark Standard Life Ins. Co., 861 F.2d 159, 163 (7th Cir. 1988) (citations omitted)
(emphasis added).
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B. Plaintiffs' Failure to Tender an Expert

14. As the Court of Appeals held inits opinion remanding this
matter for trial, courts neasure ERISA s prudence requirenent
according to an objective standard. The analysis focuses on a
fiduciary's conduct in arriving at an i nvestnent deci si on and asks
"whether a fiduciary enployed the appropriate nethods to
investigate and determne the nerits of a particular investnent."
Uni sys, 74 F.3d at 434.

15. As noted above, after hearing all of the testinony at
trial, | conclude that Unisys satisfied the fiduciary standards
applicable to the selection of these investnents for inclusion in
the Plan. | find that Messrs. White and Level had the appropriate
education and experience in such matters and explained the
t horoughness of the investigation of creditworthiness done by
Standard & Poor's. Def endants have also satisfactorily
denonstrated the level of care they exercised both before and
during the bids, as well as the nultitude of analyses and
consi derations undertaken before the selection of the Executive
Life dCs. | further find that Mirray Becker, the consultant
relied upon for the first relevant bid, was an expert in such
matters, having handl ed nore than 500 sim | ar placenents of pension
noni es. Uni sys' reliance on M. Becker was consistent with its

fiduciary responsibilities. Conpatible with the hypothetical
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prudent fiduciary standard, M. Becker kept Executive Life onits
approved list of bidders until June, 1988.

16. Executive Life was state |icensed and, further, the state
regul atory system worked to ensure that each participant was
returned his principal investnent in Executive Life, with interest.
| reach this conclusion wthout the assistance of an expert and
find further, upon review of the entirety of the record, that no
expert was needed under Federal Rul ed of Evidence 702.

17. In any event, were a reviewing court to determ ne that
expert assi stance was necessary under Federal Rul e of Evidence 702,
plaintiffs failed to proffer an appropriate expert wtness. As
noted above, | refused to qualify Dr. Gottheiner as an expert under
Rul e 702, because Dr. CGottheiner's experience is not related to the
i ssues regarding life insurance sol vency.

18. Indeed, Dr. Gottheinmer clainms a doctoral degree from a
correspondence school, an additional ground for ny refusal to
qualify him as an expert. As another court held, in Ilike
ci rcunst ances:

M. Justino's educational background
is insufficient to qualify himas an expert
inthis case. M. Justino explained to
the court that Southwest University
provides a non-traditional education with
i ndependent study projects -- in effect a
correspondence school institution. The
Court finds that an institution which
di spenses degrees in such a manner, cannot

be relied upon by a professional as a
gualification to an be expert witness.
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Van Blargan v. WIllians Hospitality Corp., 754 F.Supp. 246, 249

(D.P.R 1991). Further, if given the chance to testify, | could
not find himto be a credi ble wtness given his evasiveness, if not
his propensity to state fal sehoods. See supra 71102-04.3% 1In that
regard, | note that during the expert qualification process, Dr.
Got t hei mer was i npeached no fewer than four tines onthe relatively
straight forward questions on his qualifications.

19. As noted above, Unisys tendered anple credible evidence
that its actions were prudent. I can make this finding wthout
expert assistance. The witness plaintiffs offered as an expert was

not qualified to testify on these issues.

C. Communi cations to Plan Participants

20. The Third Circuit held further that Unisys had a fiduciary
obl i gation to comruni cate to partici pants the i nformati on needed so
that participants could "mak[e] an adequately infornmed decision
about whether to place or maintain nonies" in the FIF and/or |CF.
Uni sys, 74 F.3d at 442.

21. Neverthel ess, the Court of Appeals carefully circunscribed
those disclosure obligations. First, the Court did not
"determ n[e] whether Unisys had a duty under section 1104(a) to

communi cate anything at all to the Plan's partici pants about these

¥See also Surace v. Caterpillar, Inc., 111 F.3d 1039, 1056 (3d Cir. 1997) (affirming
district court's refusal to qualify witness as expert, because witness had neither reviewed
appropriate literature nor participated in appropriate studies).
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matters in the first place.” [d. At 442-43. Moreover, "[w e al so
note that we do not view the plaintiffs as claimng, nor do we
hol d, that Unisys was obligated to give i nvestnent advi se, to opine
on Executive Life's financial condition or to predict Executive
Life's eventual demse." |d. at 443. In that regard, the court
further stated, "[wl e hasten to add that ERI SA does not inpose a
'duty of clairvoyance' on fiduciaries." 1d.?*

22. Moreover, the disclosure obligation is |limted by the
materiality standard, "[wle also hold that in this context, a
m srepresentationis "material' if there was substantial |ikelihood
that it would have msled a reasonable participant in making an
adequately infornmed decision about whether to place or maintain
monies in the Fixed Incone and/or |Insurance Contract Funds."
Uni sys, 74 F.3d at 442.

23. Inmplicit in all of the aforenentioned limtations on
Uni sys' disclosure obligations is the fact that ERI SA fiduciaries
need not pass along to participants information about which those
participants are al ready aware. According to the Court of Appeals

in Unisys, quoting the Restatenent (Second) of Trusts:

Even if the trustee is not dealing with the
trustee's own account, he is under a duty
to conmmunicate to the beneficiary materi al
facts affecting the interest of the
beneficiary which he knows the beneficiary
does not know and whi ch the beneficiary

¥Quoting Fischer v. Philadelphia Elec. Co., 994 F.2d 130, 135 (3d Cir.), cert. denied, 510
U.S. 1020 (1993).
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needs to know for his protection in dealing
with a third person.

Uni sys, 74 F.3d at 441 n. 16 (quoting Restatenent (Second) of Trusts

8§ 173 cnt.d) (enphasis added); see also daziers and d assworkers

Local No. 252 Annuity Fund v. Newbridge Secs., 93 F.3d 1171, 1181

(3d Cir. 1996) (sane).** As described above, there was anple
publicly-available information on Executive Life, as the Third

Crcuit held. See Unisys, 74 F.3d at 431.

24. Again, as a fiduciary breach clai munder ERI SA, governing
Suprene Court and Circuit authority teaches that the fiduciaries
are entitled to wuse their discretion in discharging their
obligations. The Third Circuit recently voiced its views on the
conpeting considerations relevant to a court's review of an ERI SA
fiduciary breach claim raising an alleged failure to disclose.

E.G Fischer, 96 F.3d at 1541 ("Finally, as a matter of policy, we

note that inposing liability too quickly for failure to disclose a
potential early retirement plan could harm enpl oyees by deterring

enpl oyers fromresorting to such plans."), cert. denied, 117 S. C.

1247 (1997)). The ruling in Fischer dovetails the Suprenme Court's

3V ery recently, the Court of Appeals again underscored this limitation on afiduciaries
disclosure obligation. See Jordan v. Federal Express Corp., No. 96-3103, 1997 U.S. App. LEXIS
14801, at *31 n.17 (3d Cir. June 19, 1997) (quoting Restatement (Second) of Trusts § 173,
comment d).
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hol ding Varity that all fiduciary breach clains are to be eval uated
based on a deferential standard of review 3
25. Moreover, before Unisys can be found liable for fiduciary
breach for failing to disclose information regarding the Plan's
investnments, the plaintiffs first nust neet each elenent of their
claim including that Unisys' alleged m sconduct sonehow caused a
loss. In other words, plaintiffs shoulder the burden of proving
that each plaintiff relied upon Unisys' disclosures, or non-
di scl osures, to his detrinment.®
26. The statue expressly requires such proof. Bef ore
liability for fiduciary breach may attach, a plaintiff nust show
that the fiduciaries' actions caused a | oss:
(a) Any person who is a fiduciary with respect
to a plan who breaches any of the
responsibilities, obligations, or duties inposed

upon fiduciaries by this subchapter shall be
personally liable to make good to such plan

#Mindful of the distinction drawn between business and fiduciary decisions, the Fischer
court further held that "[a] corporation could not function if ERISA required complete disclosure
of every facet of these on-going activities." Fischer, 96 F.3d at 1539. These considerations apply
directly to those claims surrounding Mr. Blumenthal. To require disclosure of Mr. Blumenthal's
circumstances would equally compel the disclosure of information about each Unisys executives
investments (including those not subject to ERISA). To adopt such "a standard could result in an
avalanche of notices and disclosures.” 1d. Moreover, athough plaintiffs maintain that Unisys
should have disclosed a contingency plan it adopted prior to the conservatorship to properly
account for the Executive Life GICsin the event of afreezing of withdrawals, thisinformation
was not materia to the participants, given the wealth of information already available. In any
event, no plaintiff testified that the failure to disclose this information influenced his investment
decisions and, as such, there can be no finding that this claimed lack of disclosure caused any
harm.

% Causation is an essential element of an ERISA claim for failure to disclose. E.g, Jordan,
1997 U.S. App. LEXIS 14801, at *34.
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any losses to the plan resulting fromeach such
br each .

29 U.S.C. 8 1109(a)(enphasis added). 1In other words, and as |ong
recognized by the Court of Appeals,3® ER SA mandates that a
plaintiff denonstrate a "causal connection” between an alleged
fiduciary breach and the |osses clainmed. Unisys, 74 F.3d at 445
("Under 29 U. S.C 8§ 1109, where 'a fiduciary ... who ... breaches

shall be personally liable to make good ... any |osses

resulting fromeach such breach', a causal connection is required

bet ween the breach of the fiduciary duty and the | osses alleged.")

(enmphasi s added) . ¥

27. In sum ERISArequires that the plaintiffs prove not only
that Unisys nmade "material m srepresentations” about Executive
Life, but that the m srepresentati ons caused each plaintiff either
to invest in Executive Life and/or keep their noney with the

i nsurer, notw thstanding energing i nformati on about the decline in

%See also Fischer, 994 F.2d at 135 ("[A] misrepresentation is material if thereisa
substantia likelihood that it would mislead a reasonable employee in making an adequately
informed decision . . . ."); Inre Unisys Corp. Retiree Medical Benefit "ERISA" Litig., 57 F.3d
1255, 1266 (3d Cir. 1995), cert. denied, 116 S.Ct. 1316 (1966) (in evaluating the evidence
adduced at trial, the court considered Unisys misrepresentations and Unisys knowledge that "its
misrepresentations were material to the beneficiaries' circumstances because the
mi srepresentations influenced their decisionsto retire"); Bixler v. Pennsylvania Teamsters Health
and Welfare Fund, 12 F.3d 1292, 1300 (3d Cir. 1993) (describing the following facts of Eddy v.
Colonial Lifelns. Co., 919 F.2d 747 (D.C. Cir. 1990), as quite similar to Bixler in that "[b]ecause
of alleged misinformation provided by the insurer, Mr. Eddy did not convert his benefitsto an
individual policy and thuslost his health coverage”).

$"Quoting Brandt v. Grounds, 687 F.2d 895, 898 (7th Cir. 1982).
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Executive Life's portfolio. Onthis record, plaintiffs cannot neet
t hei r burden.

28. In other words, the record reveals that plaintiffs had al
the information they needed to nmake informed choices about their
i nvest ments. Based on the record before me wherein the class
representatives went so far as to warn other participants to nove
their noney out of the FIF and ICF, | find that Unisys had no
obligation to disclose to the participants that which they al ready
knew. Moreover, the plaintiffs admtted they did not read the Pl an
docunents to i nformthensel ves when naki ng their i nvestnent choi ces
and al so admtted that, no matter what Uni sys m ght have then said,
they would not transfer their noney. The Third G rcuit has
recently held that ERI SA plan participants have an affirmative
obligation to read plan docunents. Jordan, 1997 U S. App. LEXI S

14801, at *35 ("W recognize that participants have a duty to

inform thenselves of the details provided in their plan.")

(enphasi s added). Unisys net its disclosure obligations and,
further, any cl ai med non-di scl osure coul d not possibly have caused
the participants harm

29. Moreover, plaintiffs did not submt any evidence of the
damages supposedly caused by the cl ai ned non-di scl osures. Again,
plaintiffs' damages expert's testinony was limted to determ ning

what damages were caused to the Plan as a result of the alleged

i mprudence attendant to the initial purchase of the Executive Life
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A GCs. See supra. ERI SA section 502(a)(2), and its counterpart
section 409, contenpl ate renedi es solely in favor of an ERI SA pl an,
follow ng a finding of breach (and a finding that the breach caused

harmto the Plan). Massachusetts Miut. Life Ins. Co. v. Russell

473 U. S. 134, 14 (1985) ("And the entire text of 8 409 persuades
that Congress did not intend that section to authorize any relief

except for the plan itself."). A participant may bring an

i ndividual claimfor fiduciary breach and danages stemm ng from an
all eged m srepresentation and/or non-disclosure, under ERISA
section 502(a)(3), if any damages are owed to that participant, and

not the plan. Varity Corp., 116 S.C. at 1076 ("The words of

subsection three [502(a)(3)] -- 'appropriate equitable relief' to
‘redress' any 'act or practice which violates any provision of this
title' -- are broad enough to cover individual relief for breach of
a fiduciary obligation.").

30. To the extent that these plaintiffs are suing for Unisys'
al | eged m srepresentati ons and/ or non-di scl osures, these clains are
i ndi vi dual clains actionabl e only under ERI SA section 502(a)(3), 29
US C 8 1132(a)(3). The Court of Appeals in Unisys so held:

In re Unisys Corp. Retiree Medical Benefit
"ERI SA" Litigation, 57 F.3d 1255 (3d GCr.
1955, we also reaffirmed our conclusion in
Bixler, 12 F.3d at 1298, that under section
1132(a)(3) of ERISA, equitable relief is

avai l abl e to an individual harned by a
breach of fiduciary duty. 57 F.3d at 1266-
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69. The issue of relief is not raised in
this appeal .

Uni sys, 74 F.3d at 442 n. 17.

31. Again, plaintiffs' expert admtted that he did no such
i ndi vi dual i zed damages cal cul ati on under ERI SA section 502(a)(3),
29 U.S.C. 8 1132(a)(3), and plaintiffs' counsel admttedly did not
proffer such a cal cul ation. Absent proof of damages, there can be
no finding of fiduciary breach. Mra, 107 F.3d at 473 (absent

proof of actual economic |oss, no renmedy proper under ERI SA).

D. The Plan was Adequately D versified

32. Plaintiffs further allege that Unisys failed to diversify
adequately these investnents. \Wlether a fiduciary has prudently
diversified a plan wll wultimately depend upon the facts and
circunstances of each case, and not a particular arithnetic
formula. Unisys, 74 F.3d at 438. Again, and as the statute makes
clear, a fiduciary nust "diversify[] the investnents of the plan so

as to mninmze the risk of large |osses." 29 U S.C 8

1104(a) (1) (C) (enphasis added). Plaintiffs offered no expert
testinony on the appropriate structure of the Unisys portfolio.
Dr. CGottheinmer was not tendered as an expert on this issue. This
failure in proof is an additional ground for the entry of judgnent
in defendants' favor on the diversification claim

33. Plaintiffs have offered no proof, expert or otherw se,

that the alleged failure to diversify somehow caused any | osses at

-71-



all, let alone the "large" losses required under 29 US. C 8
1109(a). Again, plaintiffs' expert admtted that he did no
anal ysis of the damages clained as a result of the alleged failure
to diversify. |In that regard, it should be noted that the Court of

Appeal s, in the Unisys opinion, cited to the Restatenent (Second)

of Trusts 8§ 228, and the acconpanying conmentary, on the duty to

di versify. See Unisys, 74 f.3d at 438 n.13. The commentary

further reveals that a fiduciary can be held |liable for failing to
diversify only to the extent that such actions can be said to have
caused sone unique loss flowing specifically from the alleged
failure to diversify:

Extent of liability. |I|f a breach of trust
consists only in investing too |arge an
anount in a single security or type of
security, the trustee is liable only for
such loss as results fromthe investnent
of the excess beyond the anpunt which it
woul d have been proper so to invest.

Rest at enent (Second) of Trusts § 228 cmt. h (1959) (enphasis added).

Again, plaintiffs offered no proof on the specific calculations

needed under 29 U . S.C. 8§ 1104(a)(1)(c) and the Restatenent; hence,

there can be no finding of liability on these grounds. Moreover,
the Executive Life contracts totaled sone 20% on April 11, 1991,
the relevant date for exanmining the diversification claim?3® The

portfolio was properly diversified.

B gain, because of ERISA's causation requirements, the Court's diversification inquiry
properly focuses on the amount of the Executive Life holdings in the portfolio on the date that
the California regulators moved against the insurer.
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E. There are No Dannges Stemming fromthe Initial |nvestnent

34. This finding al so bears upon the question of whether any
damages are attributable to the initial decision to invest in
Executive Life. The proper inquiry into whether any harm has been
suffered by participants | ooks to the perfornmance of the portfolio
in the aggregate, here the ICF and FIF, and not to the performance

of the individual contracts. E.qg., Leigh v. Engle, 858 F.2d 361,

368 (7th Cir. 1988) (where fiduciaries seek to create a diversified
portfolio, "it makes sense for courts to look at the whole
portfolio to determ ne the i nvestnent strategy's success."), cert.
denied, 489 U S. 1078 (1989). See also 29 C F.R 2550.404a-
1(b) (2) (DOL regul ati on recogni zi ng that pension i nvestnents shoul d
be structured as "part of the portfolio"); Robert J. Aalberts and

Perry S. Poon, The New Prudent Investor Rule and the Mbdern

Portfolio Theory, 34 Am Bus. L.J. 39, 46 (1996) ("[ERI SA] also

sanctioned diversification of investnents, and therefore by
inplication, the nodern portfolio view in which investors are
encouraged to consider total return and total portfolio performance
i n governing pension plans.").

35. | ndeed, the Restatenent (Third) of Trusts simlarly

enbraces the portfolio theory and incorporates it into the nodern
standard for determ ning whether a fiduciary breach has occurred

(and t he cal cul ati on of damages). The Restatenent further expl ains

that the nodern prudent investor standard "requires the exercise
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of reasonable care, skill and caution, and is to be applied to

investnents not in isolation but in the context of the trust

portfolio and as a part of an overall investnent strateqy, which

shoul d i ncorporate risk and return objectives reasonably suitable

to the trust." Restatenent (Third) of Trusts § 227(a) (enphasis

added) . %

36. Again, the aggregate performance of the FIF and |CF
exceeded all appropriate conpari son benchmarks. As such, there was
no fiduciary breach in selecting Executive Life for inclusion in

t he Savi ngs Plan and, further, plaintiffs have suffered no danages.

F. ERI SA Section 404(c) Absol ves Unisys

37. Unisys cannot be found liable for another reason, ERI SA
section 404(c). ERI SA provides that, in certain instances, a
fiduciary cannot be held liable for fiduciary breach, even upon a
finding that the participants' actions caused the all eged | oss:

(c) Control over assets by participant or
beneficiary

In the case of a pension plan which provides
for individual accounts and permts a
participant or beneficiary to exercise

control over the assets in his account, if

a participant or beneficiary exercises

control over the assets in his account (as
determ ned under regul ati ons of the Secretary)

*The Third Circuit recently cited restatement section 227 with approval in Moench, 62
F.3d at 571.
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(1) such participant or beneficiary shal
not be deened to be a fiduciary by reason
of such exercise, and

(2) no person who is otherwi se a fiduciary
shall be liable under this part for any

| oss, or by reason of any breach, which
results fromsuch participant's or
fiduciary's exercise of control.

29 U S.C § 1104(c). According to the Third CGrcuit, "[T]he
parties agree that the Unisys Savings Plan is an 'individual
account plan' within the neaning of [ERISA]." Unisys, 74 F.3d at
426 n. 1.

38. The Uni sys Court al so held that section 404(c) may relieve
Unisys fromliability, even if the initial selection of Executive
Life was sonehow i nprudent. "There is nothing in section 1104(c)
whi ch suggests that a breach on the part of a fiduciary bars it
fromasserting section 1104(c)'s application.” 1d. at 445.

39. The Court of Appeals explained further the show ng
necessary to a finding that 404(c) applies:

For Unisys to prevail under section 1104(c),
however, it nust establish that the Pl ans
provided information sufficient for the
average participant to understand and
access: the control the Plans permtted a
partici pant to exercise and the financi al
consequences he or she assuned by exercising
that control; the rights that ERI SA provi ded
to participants and the obligations that

the Act inposed upon fiduciaries; the Plans'
terns and operating procedures; the
alternative funds the Plans offered; the

i nvestments in which assets in each fund
were placed; the financial condition and
performance of the investnents; and

-75-



devel opnents which materially affected the
financial status of the investnents.

Uni sys, 74 F.3d at 447. In other words, Unisys nust show proof
"that a participant's or a beneficiary's control was a cause-in-
fact, as well as a substantial contributing factor in bringing
about the loss incurred.” [d. At 445 (citation omtted).

40. As described above, the participants admt that they,
alone, were responsible for their investnent choices and
affirmatively elected to stay with Executive Life, in the face of
abundant ongoing public information regarding the problens at the
insurer. In that regard, | note again the specific testinony of
M. Silver, describing the efforts to which he and M. Zylla went
to be certain that other participants tinmely transferred their
noney out of the FIF and |CF. Even if there was a finding of
fiduciary breach in the first instance, which | do not find, ER SA
section 404(c) absol ves Unisys fromplaintiffs' clains to fiduciary
br each.

41. To the extent that the Court of Appeals determ nes that
any of the foregoing Conclusions of Law are Findings of Fact,
her eby adopt said Conclusions of Law as Fi ndi ngs of Fact.

42. To the extent that the Court of Appeals determ nes that
any of the foregoing Findings of Fact are Conclusions of Law, |

her eby adopt said Findings of Fact as Concl usi ons of Law.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE UNI SYS SAVI NGS

PLAN LI Tl GATI ON . MASTER FI LE
: NO 91-3067

TH' S DOCUMENT RELATES TO
ALL ACTI ONS

Fl NAL JUDGVENT

AND NOW this 24th day of Novenber, 1997, upon
consi deration of the foregoing Findings of Fact and Concl usi ons of

Law, JUDGMVENT is entered in favor of all Defendants and agai nst all

Plaintiffs.

BY THE COURT:

HERBERT J. HUTTON, J.



