IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NDA Pl CKENS : ClVIL ACTI ON
V. :
| NTERCOMMUNI TY AGENCY, | NC. : NO. 96- 8415

MEMORANDUMAND ORDER

AND NOW this day of Novenber, 1997, upon
consideration of defendant's unopposed® Mtion for Summary
Judgnent, it is hereby ORDERED that said Mdtion is GRANTED. IT IS
FURTHER ORDERED that JUDGVENT is ENTERED in favor of defendant
I nterconmunity Agency, Inc. and against plaintiff Linda Pickens.
The Cerk of the Court shall mark this case CLOSED

Plaintiff Linda Pickens was enpl oyed by Interconmunity
Action, Inc.? ("Interac") from March 1990 through April 1994 when
her enpl oynent was term nated by Interac. Subsequently, plaintiff
filed a race discrimnation charge with the Equal Enploynent
Opportunity Comm ssion ("EECC') on February 17, 1995; and after
receiving EEOC s Dismssal and Notice of Rights on or about
Sept enber 23, 1996, plaintiff filed a Conplaint with this Court on
Decenber 17, 1996. Plaintiff failed, however, to serve the

'Def endant served a copy of the Mdtion for Summary Judgnent,
Menmor andum i n Support of Motion of Defendant for Sunmary
Judgnent, and Proposed Order on Friday, Cctober 10, 1997.
Pursuant to Local Rule of G vil Procedure 7.1(c), plaintiff had
until Friday, October 24, 1997 to serve a brief in opposition to
defendant's Motion; Plaintiff has failed to do so. Thus, the
Court treats defendant's notion as unopposed.

’'n its nmotion, defendant indicates that plaintiff has
inproperly identified it as "Intercommunity Agency, Inc.;"
defendant states that its proper corporate nane is |Intercommunity
Action, Inc.



Conplaint within the 120-day period provided for in Rule 4(n) of
the Federal Rules of G vil Procedure. Instead, on April 23, 1997,
nore than 120 days after filing the Conplaint, plaintiff filed an
Amended Conpl ai nt. Plaintiff served the Anmended Conplaint on
Interac on April 24, 1997.

I n her Anended Conpl aint, plaintiff alleges that she was
term nated fromher position at Interac, and was ot herw se treated
di sparately whil e enpl oyed at I nterac, based on her race and sex in
violation of her rights under Title VII of the Gvil R ghts Act of
1964 ("Title VII"), 42 U . S.C. §8 2000e et seq., the Gvil R ghts Act
of 1866 ("Section 1981"), 42 U.S.C. § 1981, and the Pennsylvani a
Human Rel ations Act ("PHRA"), 43 Pa. Stat. 8 951. Plaintiff also
cites the Age Discrimnation in Enpl oynment Act ("ADEA"), 29 U S.C
8 623, in her description of the "nature of the action," but does
not refer to the ADEA as a basis for this Court's jurisdiction,
citing only to Title VIl and Section 1981 in that regard. (Pl."'s
Am Conpl. 19 1, 5). Plaintiff does not allege that the PHRA
proscription agai nst age discrimnation was viol ated. She all eges
only race and sex di scrimnation under that statute. There is but
a single reference to age discrimnation in the Arended Conpl ai nt,
that being in Count |V, "Breach of Witten and Inplied Contract
Claim" where she alludes to "the foregoi ng age di scrimnation and
breach of policies" as the cause of harmto her. Nowhere in the
Amended Conplaint, however, is there any factual allegation
concerni ng age di scrimnation. |ndeed, there exist no allegations

that plaintiff was wthin the protected age group under ADEA and
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the PHRA at the tines relevant to this action, as her age is not
averred.

Simlarly, plaintiff describes the nature of her action
as one incl udi ng "enpl oynent discrimnation based on disability".?
The | one factual allegation in this regard appears in Paragraph 2
of the Amended Conpl aint, where plaintiff identifies herself as an
"African Anerican female . . . who has and who had a disability at
all tinesrelevant . . . ." (Pl."s Am Conpl. § 2). Conspicuously
m ssing fromthe Arended Conplaint are any allegations as to the
nature of her disability, that she was a "qualified individual with
a disability" within the protection of the ADA 42 US. C 8§
12112(a), that Interac knewof her disability, or as to howlnterac
purportedly discrimnated against her on the basis of such
di sability. Plaintiff has also asserted vaguely that Interac
treated her disparately "in retaliation for [her] engaging in
statutorily protected activities,” wthout anywhere specifying
t hose activities or Interac's awareness of them (Pl.'s Am Conpl.
19 12, 14, 22, 31, 32). Finally, plaintiff also clains that she
entered into an oral and/or witten contract with Interac, which
was subsequently breached by Interac. Plaintiff seeks various
fornms of relief, including but not limted to back pay, damages for
mental suffering, punitive danmages, and costs and attorney's fees.

Presently before the Court is Interac's notion for

%Al t hough plaintiff does not cite the Americans Wth
Disabilities Act ("ADA"), 42 U S. C § 12101, in her Anended
Conpl ai nt, the Court assumes that plaintiff proceeds under the
ADA.



summary judgnment. Interac argues that summary judgnent shoul d be
entered inits favor on all Counts of plaintiff's Arended Conpl ai nt
because: (1) plaintiff failed to exhaust her admnistrative
renedies as to all of her clains of discrimnation under Title VII,
except for her claimthat she was di scharged because of her race;
(2) the original Conplaint, not having been served on Interac
within 120 days of its filing, should be dismssed, or
alternatively, plaintiff is barred fromfiling an Anmended Conpl ai nt
that rel ates back to the original Conplaint; (3) plaintiff's clains
under Section 1981 are barred by the statute of limtations; (4)
plaintiff's claims under the PHRA are barred by her failure to
exhaust adm ni strative renedi es; (5) under applicabl e Pennsyl vani a
state law, there is no cause of action for wongful discharge; and
(6) the only operative enploynent contract here was a collective
bar gai ni ng agreenent under the terns of which plaintiff cannot now
pursue a claimthat she was term nated for other than just cause.
Plaintiff has not filed a response to defendant's Mdtion for
Summary Judgnent. For the follow ng reasons, the Court grants
def endant' s Moti on.

A review ng court may enter summary judgnent where there
are no genuine issues as to any material fact and one party is

entitled to judgnent as a matter of law. \Wite v. Westinghouse

Electric Co., 862 F.2d 56, 59 (3d Cir. 1988). "The inquiry is

whet her the evidence presents a sufficient disagreenent torequire
subm ssion to the jury or whether it is so one sided that one party

must, as a matter of law, prevail over the other." Anderson v.
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Li berty Lobby, Inc., 477 U S. 242, 249 (1986). The evi dence

presented nmust be viewed in the |light nost favorable to the non-
nmovi ng party. 1d. at 59.

The noving party has the initial burden of identifying
evidence which it believes shows an absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);

Childers v. Joseph, 842 F.2d 689, 694 (3d Cr. 1988). The noving
party's burden may be di scharged by denonstrating that there is an
absence of evidence to support the non-noving party's case.
Celotex, 477 U. S. at 325. Once the noving party satisfies its
burden, the burden shifts to the non-noving party, who nust go
beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to i nterrogatories
showi ng there is a genuine issue for trial. 1d. at 324. NMoreover,
when t he non-noving party bears the burden of proof, it nust "nmake
a show ng sufficient to establish the existence of [every] el enent

essential to that party's case." Equimark Commercial Fin. Co. v.

Cl1.T. Fin. Servs. Corp., 812 F. 2d 141, 144 (3d G r. 1987) (quoting

Cel otex, 477 U.S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a show ng sufficient to establish the existence of an
el ement essential to that party's case, and on which that party
will bear the burden of proof at trial." Wite, 862 F.2d at 59
(quoting Celotex, 477 US. at 322). The non-novant nust
specifically identify evidence of record, as opposed to genera

avernments, which supports his claimand upon which a reasonabl e
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jury could base a verdict in his favor. Celotex, 477 U S. at 322.
The non-novant cannot avoid sunmary judgnent by substituting
"conclusory allegations of the conplaint . . . wth conclusory

al l egations of an affidavit." Lujan v. National WIldlife Found.,

497 U. S. 871, 888 (1990). Rather, the notion nust be denied only
when "facts specifically averred by [the non-novant] contradict
"facts specifically averred by the novant." 1d. Applying these
principles to the facts here, the Court finds that defendant is
entitled to judgnent as a matter of |aw

To the extent that plaintiff has stated an ADEA cl aim
this claimis barred because plaintiff has not conplied with the
ADEA' s charge-filing requirenents. Under the ADEA, no civil action
can be commenced until 60 days after a charge al |l egi ng unl awful age

di scrimnation has been filed with the EEQCC. Cine v. Ceneral

Elec. Credit Auto Lease, Inc., 748 F. Supp. 650, 653 (N.D. III.

1990); 29 U.S.C. § 626(d). This requirenent pronotes three goals:
first, the EEOC can notify the conplai nant's enpl oyer; second, the
EEOC has an opportunity to investigate the charge; and third, the
EEOCC can attenpt conciliation between the parties. Id. If a
plaintiff has failed tofirst file a charge wwth the EECC, then t he
plaintiff cannot proceed with a civil action because of failure to
exhaust adm ni strative renedies.

Here, the EEOC charge filed by plaintiff does not
directly or indirectly accuse the defendant of age discrim nation.
Plaintiff neglected to check the box on the charge form for age

di scrimnation, and neither the term "age discrimnation," nor
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words to that effect appear in the charge. Wiile plaintiff could
validly bring an ADEA claimif it were "like or reasonably rel ated
to the allegations of [her] charge and growing out of such

al l egations,"” Jenkins v. Blue Cross Mut. Hosp. Ins., Inc., 538 F. 2d

164, 167 (7th Cr. 1976) (en banc), this Court is hard-pressed on
the facts to find a reasonabl e rel ati onship between an al |l egation
of race discrimnation and one of age discrimnation. Indeed, in
the Charge of Discrimnation that plaintiff filed with the EECC
plaintiff only conpl ai ned of her di scharge which all egedly was t he
result of discrimnation based on race. Sinply stated, plaintiff
never conpl ai ned about age discrimnation until the filing of this
civil action. Thus, the Court grants summary judgnent in favor of
def endant on Count | of plaintiff's Amended Conpl ai nt to the extent
it alleges an ADEA claim

The Court also grants sunmary judgnent in favor of
defendant on Count | to the extent that plaintiff alleges an ADA
claim Like Title VIl and the ADEA, the ADA requires a prospective
plaintiff tofile acharge of discrimnation wth the EECC, setting
forth the alleged ADA claim before commencing suit in federal
court. 42 U S.C. 8§ 12117(a). Here, it is clear that plaintiff
failed to allege an ADA claim Nowhere in her Charge of
D scrimnation does plaintiff allege that she was discrim nated
agai nst based on a disability. Al though a judicial conplaint is
not limted to the scope of the four corners of the EEOC char ge,
and "'the paraneters of the civil action in the district court are

defined by the scope of the EECC i nvesti gati on which can reasonably
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be expected to grow out of the charge of discrimnation,'" Doe v.

Kohn Nast & Graf, P.C., 866 F. Supp. 190, 196 (E.D Pa. 1994)

(citation omtted), plaintiff did not allege any facts in her EECC
charge that woul d have caused the EEOC to investigate a possible
ADA claim Thus, the Court grants summary judgnent in defendant's
favor on Count | to the extent that plaintiff alleges an ADA cl aim

The Court also grants summary judgnment in favor of
def endant on Count | to the extent that plaintiff asserts clains of
sex discrimnation under Title VII. Under Title VII, it is now

axiomatic that a conplainant nust file a charge of discrimnation

with the EECC before filing suit in federal court. Ostapowcz V.

Johnson Bronze Co., 541 F.2d 394, 398-99 (3d Gr. 1976). If a

plaintiff in federal court has failed to file his or her specific
charge of discrimnation with the EECC before filing a lawsuit in
federal court, then plaintiff cannot proceed with his or her claim
in federal court.

The Third Circuit has stated that: "the paraneters of the
civil action in the district court are defined by the scope of the
EEOC i nvesti gati on whi ch can reasonably be expected to grow out of
the charge of discrimnation.” Id. (citation omtted). In
det er m ni ng whet her the judicial claimis reasonably related to the
EEOCC charge, the nost inportant consideration is the factual
statenent. Doe, 866 F. Supp. at 197. Therefore, a plaintiff my
file a particular charge of discrimnation in federal court if the
EEOCC s investigation should have <covered the charge of

di scrimnation based on the factual statenent provided to the EECC.
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In this case, plaintiff sinply cannot argue that the
scope of the EEQOC investigation should have covered a charge of
sexual discrimnation. Plaintiff filed a Charge of Di scrimnation
with the EECC, wherein she only alleged that she was di scharged
because of her race. No other facts were provided to the EECC
whi ch shoul d have pronpted the EEOCto i nvesti gate cl ai ns of sexual
di scrim nation. I ndeed, plaintiff does not even argue that the
EEOC shoul d have been expected to investigate a claim of sexua
di scrimnation based on the facts provided to the EEOC. Thus, the
Court grants summary judgnent in favor of defendant on Count | to
the extent that plaintiff asserts a sexual discrimnation claim
under Title VII.

The Court also finds that plaintiff cannot base her
racial discrimnation claimon any conduct of her enpl oyer other
than her discharge. As stated previously, a district court nay
adj udicate only those clains that fall within "the scope of the

EEQC i nvestigati on which can reasonably be expected to grow out of

the charge of discrimnation.” Ostapow cz, 541 F.2d at 398-399.
A conparison of plaintiff's Charge of Discrimnation filedwth the
EEOCC and her Anended Conpl aint indicates that plaintiff failed to
raise, in her EEOCC charge, the allegations averred in Paragraphs
12, 13, 15, 16, 17, 18 and 19 of her Anended Conplaint. Thus, this
Court does not have subject matter jurisdiction over plaintiff's
Title VIl clains as alleged in Paragraphs 12, 13, 15, 16, 17, 18,
and 19 of the Amended Conpl aint because plaintiff has failed to

exhaust adm nistrative renmedies. See Kingv. MR Brown, Inc., 911




F. Supp. 161, 164-66 (E.D. Pa. 1995).

I n her Amended Conpl aint, plaintiff alleges differenti al
terns and conditions of enpl oynent because of her race and sex and
inretaliation for engaging in statutorily protected activities;
plaintiff clains that such differential terns and conditions
consi sted of raci al and sexual harassnent, excessive criticism and
a hostile work environment. (Pl."s Am Conpl. 91 12, 13, 15).
Plaintiff also alleges that she was denied job training for a
"better job" because of her race and sex and in retaliation for
statutorily protected activities. (Pl."s Am Conpl. {1 15, 16).
Finally, plaintiff clains that she was given inproper eval uations
and severe criticism of her job performance and disparate
discipline prior to her discharge based on her race and sex
(Pl."s Am Conpl. ff 17-19).

Al of these allegations are not properly part of this
action. These allegations, which state different cl ains of raci al
di scrimnation not previously raised wwth the EECC, are neither
related to plaintiff's charge of racial discrimnation in her
di scharge, nor likely to have been included in the EEOC s
investigation of plaintiff's charge because they are in no way
related to her claimof racial discrimmnation in her discharge. To
find otherwse would frustrate Title VII's preference for
investigation and conciliation by the EEOC over formal
adj udi cation, as well as deprive the charged party of notice of the

all egations raised against it. See EEOCCv. E.I. duPont de Nenours

& Co., 516 F.2d 1297 (3d Cr. 1975). Thus, the Court grants
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summary judgnment in favor of defendant and against plaintiff as to
Par agraphs 12, 13, 15, 16, 17, 18, and 19 of the Anended Conpl ai nt.
The Court al so nust dismss plaintiff's remaining Title
VIl claim- that she was di sm ssed fromher enploynent with I nterac
because of her race - because she failed to tinely file her Title
VIl claim
Under Title VII, an individual has ninety days from
recei pt of an EECC right-to-sue letter to bring a Title VIl claim
in federal court. 42 U.S.C. § 2000e-5(f)(1). In this case,
plaintiff received her right-to-sue letter on or about Septenber
23, 1996 and commenced this action on or about Decenber 17, 1996 by
the filing of the original Conplaint. Thus, it appears
superficially that plaintiff properly comrenced this action wthin
ninety days fromreceipt of her right-to-sue letter. However, a
review of the docket indicates that plaintiff never served the
original Conplaint on defendant. | nstead, plaintiff filed an
Amended Conplaint on April 23, 1997, nore than 120 days fromthe
filing of the original Conplaint, and served t hi s Anended Conpl ai nt
on April 24, 1997. Despite the filing and service of her Anended
Conplaint, plaintiff's Title VIl action is tined-barred because it
was never properly comrenced within ninety days fromrecei pt of her
right-to-sue letter.
Rul e 4(m of the Federal Rules of Cvil Procedure states:
| f service of the summons and the conplaint is not nade upon
a def endant within 120 days after the filing of the conpl aint,
the court, upon notion or onits own initiative after notice

tothe plaintiff, shall dismss the action w thout prejudice
as to that defendant or direct that service be effected within
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a specified tine; provided that if the plaintiff shows good
cause for the failure, the court shall extend the tine for
service for an appropriate period.

Fed. R Cv. P. 4(n). In Petrucelli v. Bohringer and Ratzi nger, 46

F.3d 1298, 1305 (3d Gr. 1995), the Third Crcuit found that Rule
4(m establishes a two-stage test: "[f]irst, the district court
shoul d det er mi ne whet her good cause exi sts for an extension of tine
[to serve the conplaint]. |f good cause is present, the district
court nust extend tinme for service and the inquiry is ended. |If,
however, good cause does not exist, the court may inits discretion
deci de whether to dism ss the case without prejudice or extend tine
for service." 1d.

Regardi ng gui dance for a district court's exercise of

di scretion under this Rule, the Petrucelli court discussed the

Advi sory Conm ttee's explanation that "'[r]elief may be justified,

for exanple, if the applicable statute of limtations would bar the

refiled action, or if the defendant is evadi ng service or conceal s
a defect in attenpted service.'" 1d. at 1305-06. The Third
Crcuit, however, took great pains to explain that it did not
interpret the Advisory Conmttee's coment regarding a statute of
limtations problemas designating such to constitute good cause
requiring an extension of time for service, or as mandating the
district court to reach that result in the exercise of its
discretion. [|d. at 1306 n.7. Indeed, the Court recogni zed that
"hol di ng t hat good cause exists any tine the statute of limtations
has run would effectively eviscerate Rule 4(m and defeat the

pur pose and bar of statutes of repose.” 1d. And in its holding,
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the Crcuit explained:

We enphasi ze that the running of the statute of limtations
does not require the district court to extend tine for service
of process. Rather, absent finding of good cause, a district
court may inits discretion still dismss the case, even after
considering that the statute of limtations has run and the
refiling of an action is barred.

ld. at 1306.

Satisfying the first step in the Petrucelli test, the

Court finds that plaintiff cannot establish the "good cause"
required to warrant an extension of the 120 days to serve the
original Conplaint. To begin, the Court first notes that plaintiff
has conpletely failed to file any response to defendant's i nstant
Motion;* thus, plaintiff does not even present this Court with a
"good cause" argument. Even if plaintiff had responded to
defendant's Mdtion, she would be hard-pressed to establish good
cause in light of the following facts. Plaintiff was represented
by counsel throughout this proceeding. Interac's offices have been
at the sane address in Philadel phia for years, so there can be no
guestion where it could be found for service. |Indeed, plaintiff
ef fected service of the Amended Conpl aint the day after filingit.
In addition, the Court notes that plaintiff's counsel should be

well aware of Rule 4(m's requirenents. In Mneh v. Albert

“The Court recognizes that plaintiff, by way of letter
correspondence, asked this Court for an extension of tinme to
respond to defendant's Motion. However, this Court, by way of
letter, infornmed plaintiff that it does not entertain matters
t hat should properly be the subject of notion practice. Despite
this letter, plaintiff has not, as of the date of this opinion,
filed a response to defendant's Motion, or for that matter, even
filed a formal notion for extension of tine to respond.
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Einstein Medical Center, 158 F.R D. 66 (E.D. Pa. 1994) (Joyner,
J.), the court dismssed the conplaint for failure of tinely
service when M. Marshall WIllians had it served one day after the
expiration of the 120-day period. Judge Joyner found the failure
of service to have been caused by M. WIllians' |ack of diligence,
as well as his professional neglect. 1d. at 69. Likew se, here,
there has been no tinely effort whatsoever to serve the origina

Conplaint filed on Decenber 17, 1996 and the sumons issued the
follow ng day. Indeed, the original Conplaint and summons have
never been served. Based on these facts, it is clear that
pl ai nti ff cannot denonstrate good cause for failuretotinely serve
t he original Conplaint.

Under the Petrucelli test, the Court nust now determ ne

whet her to exercise its discretion to permt plaintiff additional
time to serve the original Conplaint. Although the Third G rcuit
did not enunerate the factors that are relevant to a district

court's exercise of discretion under Rule 4(m in Petrucelli, it

recently, in Boley v. Kaymark, 123 F. 3d 756, 759-60 (3d Cr. 1997),
cited United States v. Mnaco, 23 F.3d 793 (3d Cir. 1994) and Lieb

v. Topstone Indus., Inc., 788 F.2d 151 (3d Cr. 1986) for the

pur pose of highlighting the factors that a district court should
consider when it exercises its discretion. |In this regard, the
Li eb court has enunerated the foll owi ng factors: (1) frivol ousness;
(ii) notivation; (iii) objective unreasonabl eness (both in the
factual and the | egal conponents of the case); and (iv) the need in

particul ar circunstances to advance consi deration of conpensation
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and deterrence. Lieb, 788 F.2d at 156.

To the extent that these factors can be applied here, the
Court finds that these factors mlitate against granting plaintiff
an extension of tinme to file her original Conplaint. First, asis
apparent fromthis Court's discussion, plaintiff's clains appear to
be frivolous. Second, as to plaintiff's notivation in prosecuting
this action, she has been less than diligent in prosecuting her
claim Until this suit, plaintiff had never raised any claimof
discrimnation or other breach by Interac associated with her
enpl oynent other than with respect to her discharge. And, wth
respect to plaintiff's discharge claim she has prosecuted this
claim with less than alacrity. Third, as to the objective
reasonabl eness of her clainms, the EECC after a full investigation
has found no cause to believe that Interac discharged plaintiff
because of her race; plaintiff's union did not pursue her claimin
arbitration, and the National Labor Relations Board s Regional
Director and General Counsel found that the union acted properly in
this regard. Plaintiff has also failed to produce any evidence in
this action that she was the subject of racial discrimnation,
i ndeed, plaintiff has not even responded to defendant's Motion.
Finally, plaintiff has failed to advance any argunent as to why she
shoul d be given nore tineto file her original Conplaint; plaintiff
has denonstrated conplete disregard for her case.

The only factor that weighs in favor of granting an
extension of time in which plaintiff could serve her original

Conplaint is that the statute of limtations has run for her Title
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VIl claim However, district courts "retain[] discretiontorefuse
to extend tine, even if the statute of |imtations has run."
Bol ey, 123 F.3d at 759. In this case, plaintiff surely is not
entitled to any extension of tinme. Plaintiff has not requested an
extension of time, nor has she even filed a response to defendant's
notion for summary judgnent. Plaintiff has shown utter disregard
for her claim Consequently, the Court will not extend thetine in
which plaintiff can serve the original Conplaint. As a result,
plaintiff has not properly commenced her Title VII action within
ninety days fromreceipt of the EECC right-to-sue letter. Thus,
her action is tinme-barred.

The filing of the Anmended Conplaint does not save
plaintiff's Title VIl claim First, although sone courts have hel d
t hat service of an anended conpl aint wthin 120 days of filing suit
is sufficient to satisfy Rule 4(n) when the original conplaint has
not been filed, Crossen v. Bernstein, 1994 W 281881, at *8

(S.D.N Y. June 23, 1994); Wite v. Steak & Ale of Little Rock,

Inc., 839 F. Supp. 23, 25 (E.D. Ark. 1993), the filing of the
amended conplaint outside the original 120-day period wll not

satisfy the requirenents of Rule 4(n). See Bakal v. Anbassador

Construction, 1995 W 447784, at *2 (S.D.N. Y. July 28, 1995). In

this case, plaintiff filed and served t he Anended Conpl ai nt w t hout
t he 120-day period fromthe filing of the original Conplaint; thus,
the filing of the Amended Conplaint does not satisfy the
requirenents of Rule 4(m.

In addition, the rel ation back doctrine of Rule 15 of the
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Federal Rules of Civil Procedure does not save plaintiff's Title
VIl claimfromthe bar of the statute of limtations. Rule 15(c)
governs the circunstances under whi ch an anmended conpl ai nt rel ates
back to the original pleading. The rationale for Rule 15(c) has
been described as "allowing] an anendnent to relate back to the
filing of the original conplaint where the defendant has been put
on notice, through the pleadings or other sources, of the entire
scope of the transaction or occurrence out of which the anended

clains arise." Barcune v. Cty of Flint, 819 F. Supp. 631, 636

(E.D. Mch. 1993). The critical elenent under Rule 15(c) is notice

to the opposing party. WIllianms v. United States, 405 F.2d 234,
236 (5th Gr. 1968). In this case, Interac did not receive notice
of the conduct, transactions or occurrences concerning which
plaintiff seeks to proceed because it was never served with the
original Conplaint. Wthout such notice, there can be no rel ation
back of Plaintiff's Amended Conpl ai nt under Rule 15(c). Thus, the
relation back doctrine of Rule 15(c) does not operate to save
plaintiff's otherwse tine-barred Title VII claim

The Court also finds that plaintiff's Section 1981 cl ai m
in Count Il of the Anmended Conplaint is tinme-barred. Under
Pennsyl vania law, a plaintiff nust file her Section 1981 claim
wthin tw years of the allegedly discrimnatory conduct of

def endant. See Goodman v. Lukens Steel Co., 482 U. S. 656 (1987).

Inthis case, the nost recent date of discrimnation allegedinthe
Amended Conplaint is April 26, 1994, the date of plaintiff's

di scharge by Interac. Plaintiff's original Conplaint was filed on
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Decenber 17, 1996. Cearly, all of plaintiff's clains of racial
discrimnation that are conceivably covered by Section 1981 were
filed well beyond the two-year statute of limtations. Thus,
summary judgnment is entered in favor of defendant and agai nst
plaintiff on Count I1.

Plaintiff's PHRA claim in Count IIl of her Anmended
Conplaint, is barred by her failure to file a conplaint of
di scrimnation wth the Pennsyl vania Human Ri ghts Conm ssion. In

Wodson v. Scott Paper Co., 109 F.3d 913 (3d Cr. 1997), Judge

Becker explained that to bring suit under the PHRA, a plaintiff
must first file a conplaint wwth the PHRC within 180 days of the
all eged act of discrimnation. 1d. at 925 (citing 43 Pa. S. 88
959(a), 962). In this case, plaintiff never filed a charge of
discrimnation with the PHRC, nor did she request the EECC to
cross-file her Charge of Discrimnation with the PHRC As a
result, plaintiff is barred frompursuing her PHRA claimin this
judicial forum Thus, sunmmary judgnent is entered in favor of
def endant and agai nst plaintiff on Count Il of plaintiff's Amended
Conpl ai nt.

The Court also finds that defendant is entitled to
summary judgnent on Counts |V and V of plaintiff's Anmended
Conplaint. In Count IV, plaintiff clainms that defendant breached
an express and i nplied enpl oynent contract. 1In Count V, plaintiff
asserts a wongful discharge clai magainst defendant. The Court
finds that both Counts are w thout nerit.

Under Pennsylvania |aw, enployees are assuned to be
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enpl oyees at-will. Geary v. United States Steel Corp., 456 Pa.

171, 319 A 2d 174 (1974). This means that any enpl oyer nay at any

time and for any reason di sm ss an enpl oyee. Hershberger v. Jersey

Shore Steel Co., 394 Pa. Super. 363, 575 A 2d 944 (1990). There

exist, however, a limted nunber of statutory and common |aw
exceptions to enploynment at will. The three exceptions are: (1)
wr ongful di scharge based on discrimnation, 43 Pa. Stat. 8§ 951 et
seq.; (2) wongful discharge based on a public policy tort, Turner
v. lLetterkenny Federal Credit Union, 351 Pa. Super. 51, 55, 505

A. 2d 259, 261 (1985); and (3) wongful discharge based on actual or

inplied contract. Banas v. Matthews International Corp., 348 Pa.

Super. 464, 502 A 2d 637 (1985). None of these exceptions apply in
this case. Thus, the Court enters sunmary judgnent in favor of
def endant and against plaintiff on Counts IV and V of plaintiff's
Amended Conpl ai nt .

To the extent plaintiff seeks to fall within the first
exception - wongful discharge based on discrimnation, the
exclusive renmedy is set forth in the PHRA and requires that a
conplaint be filed first with the PHRC. See supra. Simlarly,
there is no common |aw action for wongful discharge based on a
violation of public policy where specific statutory renedies are
avail able. The only state public policy plaintiff clainms to have
been breached i s the PHRA. However, the Pennsyl vani a Suprene Court
has held that the PHRA and its renedi al provisions preenpt common
law clains for wongful discharge based on a violation of the

public policy enbodied in its provisions. Cay v. Advanced
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Conmputer Applications, Inc., 522 Pa. 86, 89, 559 A 2d 917, 918

(1989). Thus, Count V of plaintiff's Anmended Conpl ai nt i s barred.

The final exception - wongful discharge based on an
actual or inplied contract - is also inapplicable under the facts
of this case. Plaintiff was a nenber of a collective bargaining
unit of Interac enployees who are covered by a collective
bar gai ni ng agreenent ("CBA") between Interac and t he Pennsyl vani a
Social Service Union ("PSSU"). As a result of PSSU being
plaintiff's exclusive bargaining representative, federal |aw
precluded Interac from having any contractual agreenent wth
plaintiff regardi ng wages, hours and wor ki ng condi ti ons ot her than
as negotiated by PSSU. 29 U S.C. 8§ 159(a). The sole contractua
terns between Interac and plaintiff, then, were set forth in the
CBA. That agreenent contains a final and binding grievance and
arbitration procedure for adjudicating alleged breaches of it.
(Def.'s Ex. 11).

PSSUfiled a grievance on plaintiff's behalf challenging
her di scharge. The grievance was ultimtely processed through the
gri evance procedure and ultimately dropped by PSSU prior to the
arbitration hearing. Plaintiff filed a charge wwth the Nationa
Labor Rel ations Board ("NLRB") accusi ng PSSU of breaching the duty
of fair representation to her. (Def.'s Ex. 8). The NLRB di sm ssed
that charge as being without nerit, (Def.'s Ex. 9), and the NLRB
Ceneral Counsel's Ofice rejected plaintiff's appeal of that
action.

Federal law is decidedly clear that an individual

20



enpl oyee cannot bring suit against her enployer under a | abor
agreenent, unl ess she has exhausted her contractual renedies or if
her failure to do so was due to her union failing to neet its duty

of fair representation. Vaca v. Sipes, 386 U S. 171, 186 (1967).

Plaintiff failed to prove such failure by the PSSU to the NLRB' s
sati sfaction and has not attenpted to do so in this action by
joining PSSU as a defendant. Hence, she cannot maintain a breach
of contract claimagainst Interac.

Beyond her failure to establish PSSU s breach of its duty
of fair representation or tojoin it as a party herein, plaintiff
is barred fromdoing so now and prosecuting a breach of contract
claim against Interac by the six-nonth statute of |limtations.

Del Costello v. International Brotherhood of Teansters, 462 U. S. 151

(1983). Even if the pendency of her charge before the NLRB tol | ed
the period, it began to run no later than January 29, 1996, nore
than ten nonths before the initial Conplaint was filed in this
action, when her appeal was rejected by the NLRB's Ofice of
General Counsel. Thus, Interac is entitled to summary judgnent in
its favor on Count IV of plaintiff's Anmended Conpl ai nt.

Accordingly, for the foregoing reasons, the Court grants
defendant's Mtion for Summary Judgnent.

AND | T I'S SO ORDERED

Cl arence C. Newconer, J.
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