IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D B. HERMVAN
Cvil Action
Pl ai ntiff,

V.
CITY OF ALLENTOMN

No. 96-6942
Def endant .

DECI S| ON AND ORDER

Van Ant wer pen, J. Novenber 21, 1997

. BACKGROUND

Plaintiff, a former firefigher for the Cty of
Allentowmn (“City”), has sued the City for discrimnation under
the Anericans Wth Disabilities Act (“ADA’), 42 U S. C. § 12101 et
seq. Plaintiff was dism ssed fromthe Fire Departnent after he
was arrested for altering a prescription for the pain killing
drug called Percocet. Plaintiff filed a grievance wwth his | ocal
union and the City agreed to rehire himsubject to certain
conditions. Defendant |ater changed those conditions in order to
prevent the Plaintiff from being rehired.

This court has subject matter jurisdiction since this
case arises out of the laws of the United States. Venue lies in
this district. Al conditions precedent to the institution of

this suit have been fulfilled. On July 18, 1996, a Notice of a



Right to Sue was issued by the United States Departnent of
Justice and this action has been tinely filed within 90 days of
the receipt of that notice. Plaintiff has exhausted al
admnistrative renedies prior to filing this lawsuit. This suit
is ripe for our consideration.

For reasons that will be discussed in the remai nder of
this Decision, we find that the Defendant intentionally
di scrim nated against the Plaintiff in violation of the ADA when
the Gty refused to rehire him W wll order the Gty to rehire
the Plaintiff and award the Plaintiff back pay (wth interest)

and attorneys fees.

I1. FINDINGS OF FACT

1. Plaintiff David B. Herman was hired by the Cty of
Allentown as a firefighter on July 8, 1987. Tr. 9/22/97 at 20.

2. Plaintiff received satisfactory work performance
eval uations while he was enployed by the CGty. (Plaintiff’'s Exs.
1, 2 and 3).

3. During the course of his enploynent, Plaintiff
sustained a back injury while fighting a fire. Plaintiff
herni ated a di sk when he fell down sone steps. Tr. 9/22/97 at 7,

24-25.



4. Plaintiff sought treatnent for his back injury with
his famly doctor. The doctor prescribed a nedication known as
Percocet for the pain associated with the back injury. Tr.

9/ 22/ 97 at 7.

5. Plaintiff violated the Fire Departnent’s rules and
regul ati ons by never informng his supervisors that he was taking
this prescription nedicine. Tr. 9/22/97 at 49-50, 52.

6. Plaintiff becane dependent and addicted to
Percocet. Tr. 9/22/97 at 25-26.

7. In May of 1994, Plaintiff altered two prescriptions
for Percocet which had been prescribed for himby his famly
doctor. Plaintiff changed the anount of pills prescribed from®6
to 16. Plaintiff admtted that he altered two prescriptions.

Tr. 9/22/97 at 27, 51, 59.

8. Plaintiff was arrested on May 3, 1994, for altering
hi s Percocet prescriptions in violation of Pennsylvania crim nal
law. Tr. 9/22/97 at 27-29.

9. The crimnal charges were disposed of without a
trial. Plaintiff was placed on Accelerated Rehabilitative
Di sposition (“A /R D.”) and his crimnal record was expunged in
June of 1995. Tr. 9/22/97 at 9, 28.

10. As a result of the said crimnal charges,

Plaintiff was suspended fromactive duty as a firefighter in My

of 1994, and was thereafter term nated on Cctober 17, 1994.



11. Shortly after his arrest in May of 1994, Plaintiff
sought professional help for his drug dependency problem He
consulted with M. Richard O Donnell, the Director of the Lehigh
County Drug and Al cohol Intake Unit. Tr. 9/22/97 at 10-11, 29,
99.

12. Plaintiff also met wwth Dr. Valella for counseling
purposes. Tr. 9/22/97 at 10-11, 28-29.

13. M. O Donnell, after evaluating Plaintiff on My
12, 1994, found that he “does not evince any present form of
dependency on al cohol or any other drug.” (Plaintiff’'s Ex. 11).

14. Plaintiff testified that he stopped taking
Percocet since the day he was arrested in May of 1994. No
evi dence was presented that this was not the case. Tr. 9/22/97
at 10, 11, 28-29, 99.

15. Plaintiff challenged the term nation of his
enpl oynent by filing a grievance through his union. An
arbitration hearing was schedul ed for February 1, 1995. Tr.

9/ 22/ 97 at 12, 30-31.
16. On February 1, 1995, the City, the Union, and the

Plaintiff signed a settlenent titled Settlenent Menorandum By and

Between the Gty of Allentown and Local No 302 |AFF. (Plaintiff’s

Ex. 4).

17. The settl enent st ated:



(a) That the City would restore the Plaintiff as a
firefighter on February 11, 1995;

(b) That Plaintiff would be subject to random drug
tests for three years;

(c) That Plaintiff would authorize the rel ease of
all information regarding his taking of
prescription drugs to the Gty;

(d) That Plaintiff would sign a rel ease

aut hori zing the EAP ( Enpl oyee Assi stance Progran)
to rel ease any information concerning his

treat nent under that program

(e) That Plaintiff nust be cleared for return to
work by a doctor selected by the city;

(f) That Plaintiff would take a drug test on
February 1, 1998;

(g) That Plaintiff could conplete any EAP
aftercare while on duty during non-work hours;
(h) That the Union would pay the arbitrators fee
for February 1, 1995;

(i) That the Plaintiff would be discharged

i medi ately for any future drug rel ated of fenses
and that the Union would file no grievance,
arbitration denmand, or unfair |abor practice

char ge;



(j) That the Cty would be entitled to consider
Plaintiff’s drug of fense as part of the
Plaintiff’s disciplinary record;
(k) That the Plaintiff would be entitled to back
pay for the period between May 4, 1994 and
February 11, 1995.
(I') That Plaintiff’s seniority would be cut off
bet ween COctober 17, 1994 through February 11,
1995.
(m That the Plaintiff would have to nmake enpl oyee
contributions to the pension fund if he wanted to
have pension credits between and May 4, 1994 and
Oct ober 17, 1994;
(n) That the Union would withdraw with prejudice
fromthe arbitration resulting fromthe grievance
filed by the Plaintiff on May 9, 1994,
(o) That the settlenent would be nade w t hout
prejudice to any future cases involving the fire
departnent; and
(p) That the settlenent would remain confidential.
18. This settlenent was signed by the Union, the Gty,
and the Plaintiff on February 1, 1995. (Plaintiff’'s Ex. 4).
19. Pursuant to the agreenent, Plaintiff took a drug

test on February 1, 1995. Prior to the administration of the



test, Plaintiff disclosed to the test takers that he had been

t aki ng cough nmedi cine with codei ne which had been |awfully
prescribed by his physician for the treatnent of bronchitis. Tr.
9/22/97 at 33-35. Plaintiff did not informthe prescribing
physi ci an about his prior problenms with Percocet. Tr. 9/22/97 at
59-60.

20. The drug test results were positive for the cough
medi ci ne prescribed by Plaintiff’s famly physician. Tr. 9/22/97
at 35.

21. The positive drug test results were transmtted
to Jenny Lilly, the Assistant Manager of Human Resources for the
Cty. M. Lilly was involved in the decisions regarding
Plaintiff and his return to work. Tr. 9/22/97 at 35, 65.

22. After receiving the positive test results, M.
Lilly asked the plaintiff if he was still addicted to drugs.
Plaintiff responded that he was not addicted and offered to take
a second drug test. Tr. 9/22/97 at 38-39.

23. No second drug test was ever adm nistered. Tr.

9/ 22/ 97 at 39.

24. Upon learning that there was “a problemw th the
drug testing,” Fire Chief Novosat had a change of heart with
regard to Plaintiff’s reinstatenent. He and Ms. Lilly were
di sgusted that Plaintiff tested positive for cough nedicine.

They perceived that Plaintiff was “dirty again” and that he was



“doing the same thing for which he had been originally
termnated.” Tr. 9/22/97 at 62-64.

25. After the positive drug test, Ms. Lilly had
Plaintiff re-evaluated by M. O Donnell, the Director of the
Lehi gh County Drug and Al cohol Unit. Tr. 9/22/97 at 64. M.

O Donnell had a contract with the City and was cal |l ed upon to
evaluate City enployees in connection with its EAP program As a
result of the evaluation, M. O Donnell cleared Plaintiff to go
back to work sonetine after February 1, 1995. Tr. 9/22/97 at 65-
67, 97.

26. Not satisfied wwth M. O Donnell’s eval uation, M.
Lilly then referred Plaintiff to be exam ned by Dr, Ral ph Stolz
a specialist in the field of Addiction Medicine. Tr. 9/22/97 at
81l. This was the first tine the Gty ever referred an enpl oyee
to Dr. Stolz. Tr. 9/22/97 at 100.

27. M. Lilly told Dr. Stolz that the reason behind
the Plaintiff's referral was that he had not inforned his
superiors about the cough nedicine he was taking. Tr. 9/22/97 at
100.

28. On February 14, 1995, Dr. Stolz conducted an
exam nation of Plaintiff and stated that he was “not addicted at
that time.” Tr. 9/22/97 at 82.

29. On Novenber 24, 1995, Dr. Stolz issued a report

recommendi ng that Plaintiff return to work as a firefighter



W thout restrictions except as follows: (1) that Plaintiff
abstain fromall nmood altering drugs; (2) that Plaintiff discuss
any prescriptions with Dr. Stolz; (3) that Plaintiff attend
counseling; (4) that Plaintiff attend Narcotics Anonynous
nmeetings three tinmes weekly for the next six nonths; (5) that
Plaintiff submt to a witnessed urine drug screen on demand on a
weekly basis for three years. Dr. Stolz al so recommended that
Plaintiff “consider entering the recovery center, which was an
i ntense outpatient treatnent program in order to neet the .
third recoomendation.” Tr. 9/22/97 at 84; (Defendant’s Ex. 2).

30. Dr. Stolz faxed his report to Ms. Lilly. Tr
9/ 22/ 97 at 89. After she received this report, M. Lilly called
Dr. Stolz and told himthat Plaintiff had taken and failed a
second drug test which tested positive for cough nedicine. Tr.
9/ 22/97 at 89-93. Plaintiff, in fact, was never even given the
opportunity to take a second drug test. Tr. 9/22/97 at 111-12.

31. M. Lilly also told Dr. Stolz that Plaintiff’s
famly doctor did not know about Plaintiff’s prior history with
Percocet. Tr. 9/22/97 at 102.

32. Based on the false information, inparted by Ms.
Lilly, that Plaintiff failed a second drug test, as well as the
fact that Plaintiff never told his fam |y doctor about his prior
drug history, Dr. Stolz changed his recommendation to require the

Plaintiff to enter and successfully conplete an 18 week intense



drug treatnent programw th the Al entown Osteopathic Medi cal
Center (“AOMC’) prior to returning to work. Tr. 9/22/97 at 92-
93, 98. W find that the change in recommendati on was based in
| arge part on the doctor’s erroneous belief, created by M.
Lilly’s untruthful information, that Plaintiff failed a second
drug test.

33. M. Lilly then anended the February 1, 1995
settl enment agreenent to incorporate the requirenent that
Plaintiff enter and conplete the nore intense drug treatnent
program recommended by Dr. Stolz before returning to work. Tr
9/22/97 at 35; (Plaintiff's Ex. 6).

34. Plaintiff was willing to submt to the drug
treat nent program recommended by Dr. Stolz, but for the fact that
he could not afford the cost of the program whi ch was
approxi mately $7000. Tr. 9/22/97 at 13, 35-38.

35. Plaintiff told Ms. Lilly that he could not afford
the AOMC Program Ms. Lilly insisted that he conplete the
program before he return to work. Tr. 9/22/97 at 35-37, 58.

36. Plaintiff requested that he be permtted to enter
into an alternative drug treatnent programwth Richard
O Donnel |, which woul d have been the functional equivalent to the
program recomrended by Dr. Stolz. Tr. 9/22/97 at 37-38, 93.

37. Ms. Lilly refused Plaintiff’s request to enter the

alternative drug treatnment programand insisted that Plaintiff’s

10



rei nstatenent be conditioned on the conpletion of the program
recommended by Dr. Stolz. Tr. 9/22/97 at 36-39.

38. M. Lilly did find a drug treatnent program
t hrough Berks County that woul d have been covered by Plaintiff’s
i nsurance. Yet, she never inforned the Plaintiff about this
program  Tr. 9/22/97 at 108.

39. Because Plaintiff could not afford to enter into
the AOMC' s drug treatnent program and because the Cty refused
to allow himto participate in an equival ent programthat he
could afford, the Cty refused to reinstate Plaintiff to his
former position as a firefighter.

40. We find that the Defendant had no legitimte
reason for believing that Plaintiff was a drug addict, especially
inlight of two expert’s opinions to the contrary. W find that
Ms. Lilly and Chi ef Novosat were disgusted with the Plaintiff
because he took cough nedicine for his bronchitis. W find that
they intentionally discrimnated against the Plaintiff by
altering the original settlenent agreenent to inpose an
unreasonabl e requirenent-- nanely that Plaintiff attend the AOMC
Program - which the Plaintiff could not afford and by refusing to
allow the Plaintiff to attend a substantially sim/lar program
that was covered by his insurance. Defendant’s intentional
di scrimnation arose fromMs. Lilly and Chief Novosat’s di sgust

wi th what they erroneously perceived as the Plaintiff’s

11



disability. W find that Defendant used the fact that the
Plaintiff was taking cough syrup as a pretext to justify their
i ntentional discrimnation.

41. In 1994, the last year Plaintiff worked for the
City, he earned $33,000 per year.

42. In June of 1995, at the tine his crimnal record
was expunged, Plaintiff began to seek other enploynent. Tr.
9/22/97 at 44. Plaintiff secured part-tine enploynent as a
security guard with Wells Fargo. Tr. 9/22/97 at 47. |In 1995, he
earned $2,940 working as a security guard. He also earned
$14, 300 from an engravi ng busi ness that he nmaintai ned while he
was a firefighter. 1n 1996 he earned $3,360 as a security guard
and $8,500 fromthe engraving business. In 1997, at the date of
this trial, he had earned $1,920 as a security guard and $6, 200
fromthe engraving business.

43. W find that Plaintiff suffered little, if any,
enotional turnoil as a result of the City's failing to rehire
him Any turnoil and enbarrassnent was caused instead by the

Plaintiff’s own actions which led to his arrest.

I11. DI SCUSSI ON

A. Plaintiff Has Proven His Disability Discrimnnation Case

Plaintiffs asserting ADA clains bear the initial burden

of establishing a prima facie case of unlawful discrimnation.

12



A son v. General Electric Astrospace, 101 F.3d 947, 951 (3d Cr.

1996). “A plaintiff presents a prima facie case of

di scrim nation under the ADA by denonstrating: (1) he is a nenber
of a protected class in that he has a ‘disability’; (2) he is
qualified for the position in that he can performthe work with
reasonabl e accommodati ons; and (3) he has suffered an adverse
enpl oynent decision as a result of discrimnation.” Horth v.

General Dynamics Land Systens, Inc., 960 F. Supp. 873, 877 (MD

Pa. 1997)(citing A son, 101 F.3d at 951). After the plaintiff

has net this initial burden, the enployer must then produce sone
| egitimate non-di scrimnatory reasons for the enpl oynent
decision. (Qson, 101 F.3d at 951. Once the enpl oyer has net
this burden of production, the plaintiff nust show that the
def endant’ s asserted nondi scrim natory reasons are pretextual.
A son, 101 F.3d at 952; Horth, 960 F. Supp. at 877.

Def endant wi shes to focus our attention on the Cty’s
legitimate reasons for dismssing the Plaintiff fromthe Fire

Departnent. See Defendant’s Brief at 10. W agree that the

Def endant had every reason to discharge the Plaintiff. The
Plaintiff failed to disclose to his supervisor that he had been
taking prescription drugs, as required by Fire Departnent

regul ations. And, Plaintiff had been arrested for forging a
prescription to illegally obtain nore drugs. |If this

di scrim nation case were about the City' s authority to di scharge

13



the Plaintiff we would not hesitate in finding for the defense.
But, the action which is the subject of this ADA suit is not the
Cty'sinitial firing of the Plaintiff. This case is really
about the City' s discrimnation against the M. Herman in its
failure to rehire the Plaintiff.

The City suspended M. Herman as a result of his arrest
for altering prescriptions in May of 1994. M. Hernman stopped
taki ng Percocet the day he was arrested. The city termnated M.
Her man on Cctober 17, 1994. |In February of 1995, the Cty and
the Firefighter’s union entered into an agreenent to rehire the
Plaintiff subject to six conditions. The two pertinent
conditions for this trial were a requirenent that the Plaintiff
take a drug test on February 1, 1995 (the day the parties signed
the agreenent) and that the Plaintiff had to be cleared to return
to work by a physician selected by the city.

Plaintiff took a drug test the day he signed the
agreenent. He inforned the test adm nistrator that he was
currently taking prescription cough nedicine that had been
prescribed by his famly doctor. The drug test result was
positive for the cough nedicine.

The Gty had the Plaintiff re-evaluated by R chard
O Donnell, the Director of the Lehigh County Drug and Al cohol
Intake Unit. As a result of the evaluation, M. O Donnell

cleared the Plaintiff to return to work. The Cty also had the

14



Plaintiff evaluated by Dr. Stolz on February 14, 1995. Dr. Stolz
was aware that M. Herman tested positive for cough nedicine.
Dr. Stolz issued a report stating that Plaintiff’s condition was
good, that he had not taken any Percocet since the arrest, and
that his only use of nood altering chem cals since his arrest
occurred when he properly took the prescription cough nedicine.
(Defense Ex. 2). Furthernore, upon his exam nation of the
Plaintiff, Dr. Stolz found that the Plaintiff was not addicted to
Percocet. Tr. 9/22/97 at 84. Dr. Stolz set five conditions for
M. Herman’s return to work: (1) abstinence from nood altering
chemcals, (2) disclosure of all prescriptions to Dr. Stolz, (3)
attendance at counseling sessions to nake hi mnore aware of his
possi bl e addiction and to help himdeal with famly issues, (4)
attendance at Narcotic Anonynous neetings three tines a week for
six nonths, and (5) weekly urine tests for the next three years.
After Plaintiff’s drug test cane back positive for the
cough nedicine, it appears that Ms. Lilly called Dr. Stolz and
told himthat Plaintiff’s physician did not know about his prior
drug history. M. Lilly also told Dr. Stolz that Plaintiff had
failed a second drug test. However, M. Herman had never been
given the chance to take a second drug test, though he had
offered to do so. Based in large part on the false information
comuni cated by Ms. Lilly, Dr. Stolz added an additi ona

requirenent for M. Herman’s return to work: that Plaintiff

15



participate in the AOMC s intense outpatient treatnment program
prior to returning to work. This program cost approximtely
$7000 and was not covered by Plaintiff’s insurance. M. Lilly
anended the settlenent agreenent between the Gty and the
Firefighter’s Union to require M. Herman to conplete this
program before returning to work.

Plaintiff told Ms. Lilly that he could not afford to
take the AOMC' s $7000 program since it was not covered by his
i nsurance. He asked if he could take a functionally equival ent
program offered by M. O Donnell, that his insurance woul d
cover. Dr. Stolz, hinself, testified that the programwhich M.
Herman desired to take was substantially the sane as the one he
was offering through the AOMC. Tr. 9/22/97 at 93. M. Hernman
spoke to Ms. Lilly a nunber of tines trying to work out an
agreenent so that he could take an alternative program 1d. at
36-38. M. Lilly testified that she had told the Union that M.
Her man coul d conplete a rehabilitation programin Berks County
that his insurance could cover. 1d. at 108. However, a letter
fromthe Union to the Gty makes no nention of this offer.
(Plaintiff’s Ex. 12). And, Ms. Lilly admts that she never told
M. Herman that he could take the Berks County program Tr.
9/ 22/ 97 at 110. When asked why she did not tell M. Herman about
t he Berks County program her only response was “I really don’t

remenber.” 1d. at 111.

16



We find that the City intentionally discrimnated
against the M. Herman by agreeing to rehire the Plaintiff upon
certain conditions and then adding the requirenent that he
participate in a $7000 drug treatment programwhich the Cty knew
he could not afford when a perfectly acceptable alternative drug
treat nent program exi sted which was, in fact, covered by the

Plaintiff’'s insurance. The basis for the addition of this

condition was not that M. Herman was still abusing Percocet or
any other drug. |In fact, the Gty's own specialists found that
Plaintiff was no | onger engaging in illegal drug use. The Gty

added this onerous requirenent because M. Hernman tested positive
for taking cough nedicine that had been properly prescribed by
his physician. And, Dr. Stolz only added this requirenent after
Ms. Lilly passed along the untruthful information that Plaintiff
had failed a second drug test. Still, Plaintiff was nore than
wlling to attend an intensive outpatient program- as long as it
was within his budget. The program denmanded by the GCty,
however, was way beyond M. Herman’s neans. After determ ning
that he could not pay for AOMC s program Plaintiff put in the
extra effort to find an equival ent programthat his insurance
woul d cover. He found a program adm nistered by M. O Donnel |,
which the City’s own doctor stated was the functional equivalent
of AOMC's program Wen presented with such a program the Cty

said that he could not take M. O Donnell’s program [|d. at 107-

17



08. And, though the Gty would have approved of the Berks County
program Ms. Lilly never communicated this to M. Hernman.
Furthernore, Plaintiff presented evidence of the Gty's
discrimnatory notive for refusing to allow M. Herman to attend
M. O Donnell’s drug program Chief Novosat (Allentown’s Fire
Chief), after learning Plaintiff tested positive for cough syrup,
stated that he “was disgusted, as well as, you know, any people
[ he] talked to saying what it is with this guy, we’'re giving him
a chance to cone back and he’'s dirty again.” Tr. 9/22/97 at 63-
64. In Chief Novosat’s mnd, Plaintiff was doing the sane thing
for which he was originally termnated. |d. at 64. Thus,
according to Chief Novosat, he and Ms. Lilly were disgusted wth
the Plaintiff and considered M. Herman to be dirty again. Wile
M. Herman offered to take a second drug test, the City never
gave himthe opportunity to take one. Yet, Ms. Lilly falsely
told Dr. Stolz that Plaintiff had in fact failed a second drug
test. Based on the above-stated evidence, we are convinced that
the Gty s adverse enploynent actions with regard to rehiring M.
Herman were the result of discrimnation based on the erroneous
belief that M. Herman was using drugs illegally, despite the
fact that the City's own experts stated ot herwi se. Defendant had
no legitinate basis for that belief, yet the City’'s
representatives intentionally discrimnated agai nst M. Hernman

because they perceived himas dirty and were disgusted with him
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Thus, we find that Plaintiff is a qualified person wth
a disability. According to 42 U.S.C. § 12114, a person who “is
erroneously regarded as engaging in [the use of illegal drugs],
but is not engaging in such use,” shall be construed as a

qualified individual with a disability. See also Ackridge v.

Conmm ssioner, Departnent of Human Services-- Cty of

Phi | adel phia, 1994 W. 184421 (E.D. Pa. May 5, 1994), *1, *1-2.

We further find that Plaintiff is qualified for the
position of firefighter, in that he can performthe work with
reasonabl e accommodations. M. Herman served as a firefighter
for the City of Allentown between 1987 and 1994 and was pronoted
fromreserveman, to pipeman, to front car driver. During his
| ast three evaluations, M. Herman’s work was rated as
satisfactory. (Plaintiff’s Ex. 1-3). M. O Donnell stated that
Plaintiff was cleared to go back to work. Dr. Stolz al so had
stated that M. O Donnell was clear to go back to work
i medi ately, until he was falsely told that M. Herman had fail ed
a second drug test. Based on these facts we find that M. Herman
was qualified for the position for which he was seeking to be re-
hi red.

And, as we have already di scussed, we believe that the
City discrimnated against the Plaintiff because of his

disability: the fact that he was erroneously seen as engaging in
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illegal drug use. Thus, Plaintiff has nmet all three elenents
necessary to make his prim facie case.

Def endant, however, has provi ded no nondi scrim natory
reasons for its actions. Defendant fails to present any evidence
expl aining why M. O Donnell’s program was i nadequate, despite
the fact that the Gty’'s own witness stated that M. O Donnell’s
program was the functional equivalent of the AOMC s program
And, Ms. Lilly can give no excuse for why she failed to tell M.
Herman that he could take the Berks County program The fact of
the matter is that the Cty has provided no explanation for why
it forced the Plaintiff to conply with conpl etely unreasonabl e
conditions before he be rehired, after the City had al ready
agreed with the Union to take M. Hernman back.

We are synpathetic with the Gty’'s predi canent.
| ndeed, the City was not required to rehire M. Herman under the
ADA in the first place. But, once the City agreed to rehire the
Plaintiff, it could not discrimnate against the Plaintiff in the
re-hiring process. W recognize that this m ght discourage the
Cty fromgiving its enployees a second chance in the future.
The ADA, however, does not make exceptions for those enpl oyers
trying to offer their enpl oyees a second chance. Thus, despite
the city’s noble intentions, we are required to find for the

Pl ainti ff under the ADA.
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B. Def endant’ s Def enses Fai

Def endant asserts that we nust decide in the Cty’'s
favor because the settlenment agreenent, relied upon by the
Plaintiff to prove his case, is inadm ssible under Federal Rule
of Evidence (“FRE’) 408, and because the Plaintiff is not a
qualified individual with a disability under the ADA. W
di sagr ee.

1. FRE 408 Does Not Bar the Settl enment Agreenent

Def endant argues that Plaintiff’s case nust fai
because it is based upon settlenent agreenents which are barred
by the Federal Rules of Evidence. W disagree.

Fed. R Evid. 408 states that

Evi dence of (1) furnishing or offering or
prom sing to furnish, or (2) accepting or
offering or promsing to accept, a valuable
consideration in conprom sing or attenpting
to conprom se a claimwhich was di sputed as
to either validity or anpbunt, is not

adm ssible to prove liability for or
invalidity of the claimor its anount.

Evi dence of conduct or statenments made in
conprom se negotiations is |ikew se not

adm ssible. This rule does not require the
excl usion of any evidence ot herw se

di scoverable nerely because it is presented
in the course of conprom se negoti ati ons.
This rule al so does not require excl usion
when the evidence is offered for another

pur pose, such as proving bias or prejudice of
a W tness, negativating a contention of undue
del ay, or proving an effort to obstruct a
crimnal investigation or prosecution.

Thus, “Rule 408 codifies the |ong-standing axiomin

federal courts that conprom ses proposed or accepted are not
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evi dence of an admi ssion of the validity or invalidity of the
claimor the anount of damage.” 2 JAcCK. B. WEINSTEIN & MARGARET A.
BURGER, WEINSTEIN S FEDERAL EviDENCE, 8§ 408. 03[ 1], at 408-10 (2nd ed.

1997); see also Affiliated Manufacturers, Inc. v. A um num

Conpany of Anerica, 56 F.3d 521, 526 (3d Cr. 1995)

(“Affiliated”). The policy behind Rule 408 is to encourage

parties to settle their cases. See Affiliated, 56 F.3d at 526.

If a plaintiff could assune liability by offering to settle a
case, there would be very few settlenents. For exanple, in the
paradi gmatic Rul e 408 case, a plaintiff who slipped and fel
out side the defendant’s hone woul d be barred fromintroducing
evi dence that the defendant had offered to settle the case for
$10, 000. Wthout Rule 408, the defendant’s offer to settle could
be parlayed into proof of liability which would di scourage the
def endant from ever even considering settling the case.

The instant case is very different fromthe
paradi gmatic Rule 408 case. The settlenent agreenent at issue
does not involve the instant ADA case. The defendant did not
offer to settle the disability discrimnation case which we are
deciding today. |In fact, the settlenent agreenent was not
actually between the Plaintiff and the Defendant; it was between
the Gty of Allentown and the International Association of Fire
Fighters Local 302. (Plaintiff’'s Exs. 4 & 5). The settl enent

agreenent relates to the Plaintiff’s original termnation. The

22



lawsuit relates to the Defendant’s failure to rehire the
Plaintiff. Thus, the settlenment is not being offered into
evidence to prove the validity of the claimthat it settled--
whet her it was proper to dismss the Plaintiff for his drug use.
| nstead, the agreenent is being used to prove sonething
conpletely different: that the Defendant discrim nated agai nst
the Plaintiff inits failure to rehire the Plaintiff. See

Broadcort Capital Corporation v. Sunmma Medi cal Corporation, 972

F.2d 1183, 1194 (10th Gr. 1992)(admtted settlenent evidence
when the evidence related to an entirely different claimthan the

cl ai mwhi ch was under negotiation); Watt v. Security Inn Food &

Beverage, Inc., 819 F.2d 69, 71 (4th Cr. 1987)(Rule 408 does not

prevent a litigant fromoffering settlenent evidence when the
litigant does not seek to show the validity or invalidity of the

conprom sed clain); MVMulcan Hart Corporation (St. Louis Division)

v. National Labor Relations Board, 718 F.2d 269, 277 (8th Gr.

1983) (Rul e 408 only excludes evidence of settlenent offers when
that evidence is offered to prove the liability for or invalidity

of the claimunder negotiation); Frieman v. USAir G oup, Inc.,

1994 W 675221, *1, *9 (E.D. Pa. Nov. 23, 1994)(suggesting that
there is case |aw to support the proposition that Rule 408 does
not bar adm ssion of a settlenent agreenment that deals with a

separate cause of action fromthe one at trial); But see Lo Bosco

v. Kure Engineering Limted, 891 F. Supp. 1035, 1038 (D. N.J.
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1995) (Rul e 408 may excl ude settl enent proposals when the cases
are related). Thus, since the claimunder negotiation in the
settlenment is conpletely different than the claimat issue in the
| awsuit, we refuse to bar this evidence from being considered.!?

2. Plaintiff is a Qualified Individual Wth A
Disability under the ADA

Def endant asserts that the court nust find in favor of
t he defense because the Plaintiff has not presented sufficient
evidence that he is a qualified individual under the ADA. The
crux of the Defendant’s argunent appears to be that the Plaintiff
has failed to show that he is not currently engaging in the use
of illegal drugs. Defendant asserts that the “initial inquiry
has to be whether or not M. Herman was a rehabilitated

individual.” Defendant’s Brief at 12. The Gty argues that

Plaintiff has presented no proof that he has gone through any
rehabilitation program and no credi bl e evi dence of
rehabilitation. 1d. The Gty further asserts that it “acted on

the drug use of the applicant, which would disqualify himfrom

being a ‘qualified individual with a disability.’”” Defendant’s
Brief at 10. W disagree. Defendant cites to a section the ADA
whi ch address the illegal use of drugs and al cohol. This section

of the statute states:

1. W also find that it would be patently unfair to preclude the
adm ssion of the settlenent agreenent when the actions that
constitute the alleged discrimnation arise out of the
Defendant’s altering of the agreenent.
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(a) Qualified individual with a
di sability

For purpose of this subchapter, the term
“qualified individual with a disability”
shal | not include any enpl oyee or applicant
who is currently engaging in the illegal use
of drugs, when the covered entity acts on the
basi s of such use.

(b) Rules of construction

Not hi ng in subsection (a) of this
section shall be construed to exclude as a
qualified individual with a disability an
i ndi vi dual who- -

(1) has successfully conpleted a
supervi sed drug rehabilitation
program and is no | onger engagi ng
in the illegal use of drugs, or has
ot herwi se been rehabilitated
successfully and is no | onger
engagi ng i n such use;

(2) is participating in a

supervi sed rehabilitation program
and is no | onger engaging in such
use;

(3) is erroneously regarded as
engagi ng in such use, but is not
engagi ng i n such use;

except that it shall not be a violation of
this chapter for a covered entity to adopt or
adm ni ster reasonabl e policies or procedures,
including but not limted to drug testing,
designed to ensure that an individual

descri bed in paragraph (1) or (2) is no

| onger engaging in the illegal use of drugs.

42 U. S.C. 8§ 12114 (enphasis added).
The Defendant clains that “the City acted on the drug

use of the applicant, which would disqualify himfrom being a
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‘qualified individual with a disability.”” Defendants Brief at
10. This is not the case. The action that is the subject of
this ADA suit is not the firing of the Plaintiff in the first

pl ace. W agree that the Defendant had every reason to fire the
Plaintiff. But, that is not the issue in this case. The issue
in this case is whether the Defendant discrimnated agai nst the
Plaintiff through its actions that resulted in the failure to
rehire the Plaintiff. At the tinme the city refused to rehire the
Plaintiff, the evidence showed that M. Herman was no | onger
engaging in the illegal use of controlled substances. M. Hernman
testified that he stopped taking Percocet on the day he was
arrested. Tr. 9/22/97 at 30. Plaintiff saw M. O Donnell and
Dr. Valella, who, according to the Plaintiff, hel ped himto get
over his addiction. Furthernore, M. O Donnell’s and Dr. Stolz's
reports both say that, at the tinme of their exam nations of M.
Herman, the Plaintiff was no | onger using drugs illegally.
(Plaintiff’s Ex. 11, Defendant’s Ex. 2). Defendant intentionally
di scrim nated against Plaintiff based on an erroneous belief that
he was engaging in the illegal use of drugs. The ADA
specifically protects persons against this very type of
discrimnation. 42 U S.C. § 12114.

Def endant points to McDaniel v. M ssissippi Baptist

Medical Center, 877 F. Supp. 321, 327-38 (S.D. Mss. 1994), aff’d

74 F.3d 1238 (5th Cir. 1995), to stand for the proposition that
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““no |l onger engaging in such use’ [should] be read to nean that
t he person has been in recovery |ong enough to have becone
stable.” However, whereas the Plaintiff in MDaniel had
abstained fromdrugs for a few weeks, M. Herman was di agnosed by
Dr. Stolz as drug free approximately nine nonths after Plaintiff
clains he stopped using drugs.? Thus, we disagree with

Def endant’ s contention that there is no evidence that M. Hernman
was no longer illegally taking controlled substances at the tine
of the City's discrimnatory conduct. Plaintiff is a qualified
individual with a disability under 42 U S.C. 8§ 12114(b)(3): M.
Her man was erroneously regarded as engaging in illegal drug use,
but was not engaging in such use when the City discrimnated
against him The Gty had no reasonabl e basis to believe that
Plaintiff was using drugs illegally when they discrim nated

agai nst him Defendant used the fact that Plaintiff was taking
cough nedicine as a pretext to justify their intentional

di scrim nation. Therefore, Defendant’s second defense nust
fail, and we are required to find for the Plaintiff.

C. Renedi es

1. Injunctive Relief

2. Plaintiff’s assertion that he stopped using drugs inmediately
after his arrest in May of 1994 is substantiated by M.

O Donnell’s evaluation of the Plaintiff as drug-free on May 12,
1994. (Plaintiff’s Ex. 11).
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42 U.S.C. § 2000e-5(g) (1) permts this court, upon a
finding on intentional discrimnation, to order “such affirmative
action as nay be appropriate, which may include, but is not
limted to, reinstatement or hiring of enployees.”® The Third
Circuit has pronounced that reinstatenent is the preferred renedy

to avoid future loss of earnings. Ellis v. Ringgold School

District, 832 F.2d 27, 30 (3d Cr. 1987). Reinstatenent is an
“obvious formof relief to make the plaintiff whole and to
relieve the plaintiff of the effects of discrimnation.” [d. A
reinstatenent order lays within the discretion of the district
court and shoul d be consi dered when requested by the plaintiff
and when circunstances warrant its award. 1d. Considering the
circunstances of this case, we believe that the reinstatenent of
the Plaintiff to his former job as a firefighter would best serve
to make himwhole and redress the effects of the Gty’s
intentional discrimnation. W wll therefore order that the
Cty reinstate the Plaintiff to the Allentown Fire Departnent

i medi ately, subject to the follow ng conditions*

3. This section applies in ADA cases, as directed by 42 U S.C. 8§
12117(a).

4. W recognize that the Gty has a strong interest in making
sure that its enployees, especially its firefighters, are not
using drugs illegally. W have incorporated the above |isted
requirements into our reinstatenent order to protect the City’'s
interests. Many of these requirenents were taken fromthe two
settl enent agreenents that led to this case. W considered
requiring the Plaintiff to attend Narcotics Anonynous neetings
and conpl ete an addi ction program substantially simlar to that
(continued...)
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(a) Plaintiff shall be reinstated to his forner
position as a firefighter wwth a salary of not |ess

t han the anmpbunt he woul d have otherw se earned in this
position had he been reinstated on February 11, 1995,
plus all benefits for an enployee in that position
today. Plaintiff shall have the sane seniority that he
woul d of had if he had been rehired on February 11,
1995. If the Plaintiff wi shes to have pension credits
for the period after February 11, 1995, he shall be
required to nmake the enpl oyee contributions to the
pension fund as required by the pension plan.

(b) Plaintiff will discuss with and get approval from
Dr. Ral ph Stolz (or another doctor authorized by the
City) before taking any prescription drug.

(c) Plaintiff will provide the Fire Chief with witten
notification of any prescription drugs he is taking,
nam ng the nedication and identifying possible side

ef fects.

4. (...continued)

offered by the AOMC. However, we do not believe that such a
requirenent is appropriate today. It has been nore than three
years since Plaintiff used drugs illegally. Requiring himto
attend these prograns would nmake little sense at this point and
time. W feel that the City' s interest in ensuring that the
Plaintiff is no |longer addicted to drugs will be net by the
weekly supervised drug tests and the ot her safeguards which our
order provides.
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(d) Plaintiff shall sign a release authorizing the

rel ease of all information concerning any future

treat nent under the EAP program

(e) Plaintiff shall totally abstain fromall nobod-
altering chem cals, not including al cohol or
prescription drugs properly prescribed by a physician
and approved of by Dr. Stolz (or another doctor

aut hori zed by the GCty) and reported to the Fire Chief.
(f) Plaintiff shall have one w tnessed urine drug
screen on a weekly basis (within 24-hour collection)
for a period of three years. After three years,
Plaintiff shall submt to a urine screen “on demand”
for reasonable suspicion. The Cty will receive
official results of all such drug screens. Plaintiff
W Il be responsible to pay for all urine drug screens
during this three year period. The Gty will have the
right to discharge the Plaintiff if he tests positive
for any illegal drug, or for any drug not prescribed by
a physician, approved by Dr. Stolz (or another doctor
approved by the Cty), or for which the Fire Chief has
not been notifi ed.

(g) The Gty shall have the right to discharge the
Plaintiff inmediately for any future drug rel ated

offense. The City will also be entitled to consider
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the Plaintiff’s conduct that led to his dismssal as

part of the Plaintiff’s disciplinary record.

2. Back Pay

According to 42 U . S.C. 88 12117(a) & 2000e-5(g)(1)(a),
the court may award the victimof intentional disability
di scrimnation back pay. Plaintiffs, however, nust attenpt to
mtigate damages in order to be entitled to back pay. See 42

US C 8§ 2000e-5(g)(1); Booker v. Taylor MIk Co., Inc., 64 F.3d

860, 864 (3d Cir. 1995). The burden is on the enployer to prove

a plaintiff’s failure to mtigate. Booker, 64 F.3d at 864.
Plaintiff admts that he did not try to seek work and

mtigate damages until the begi nning of June, 1995. See

Plaintiff's Proposed Fi ndings of Fact and Concl usi ons of Law at

8. Thus, Plaintiff is not entitled to back pay fromthe tine the
Def endant refused to rehire himin February, 1995 through the end
of May 1995.

We find, however, that the Plaintiff attenpted to
mtigate damages since June of 1995, when his crimnal record was
expunged. Plaintiff applied for jobs at Twin County Cable, Kraft
Foods, Service Electric Cable, Stroh’s Brewery, GPU Energy, UPS,
U3 Gas Conpany, Perrier Water, Parkland School District, the
Jewi sh Day School, Yuenling Beer Conpany, Hanmburg School
District, Greenwich Township, Nestle Candy Conpany, Lebanon

Cabi net Conpany, the Fl eetwood Leat her Conpany. Tr. 9/22/97 at
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44-45. Plaintiff did in fact secure part-tinme enploynent with
Wells Fargo Security. 1d. at 44-48. Thus, Plaintiff is entitled
to back pay fromJune of 1995 until the present. W wll,
however, subtract the anmount of noney Plaintiff earned as
security guard from his back pay award.

Def endant al so owned and operated an engravi ng busi ness
whil e he was enployed by the Fire Departnment. He continued to
operate this business after he was dism ssed. Plaintiff asserts
that the nonies he earned from his engravi ng busi ness shoul d not
be set off fromhis back pay since he owned the business while he
was enployed by the Fire Departnent. W disagree. After
Plaintiff was fired fromhis job with the Cty, Plaintiff was
able to devote nore tine to his engraving business. Tr. 9/22/97
at 47. Though he earned noney fromthis part-tinme job while he
was a firefighter, he was, since his dismssal, able to devote
nmost of his energies to this business. |In fact, since he was
laid off by the City, Plaintiff earned nore than three-tines nore
money from his engraving business than he did working for Wlls
Fargo. Thus, we find that Plaintiff’s engraving work was anot her
means by which he mtigated damages. W will therefore set off
Plaintiff’s back pay award by the anmount of noney earned by the

Plaintiff fromhis engraving busi ness.
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At the tinme Plaintiff was discharged fromthe fire
departnent in 1994, he was earning $33,000 a year ($2750/ nonth).?
See Tr. 9/22/97 at 43; (Plaintiff’s Ex. 9). In 1995, between
June and Decenber, Plaintiff |ost $19, 250 in wages ($2, 750/ nont h
X 7 nmonths). He did, however, earn $2,940 as a security guard
fromJune of 1995 through Decenber of 1995. Tr. 9/22/97 at 47.
Plaintiff also earned $14,300 in 1995 (an average of
$1,191. 67/ nonth) from his engraving business. Thus, from June of
1995 t hrough Decenber of 1995, Plaintiff earned approximtely
$8,341.69 fromhis engraving business. W wll therefore award
Plaintiff $7,968.31 (%$1,138.33 a nonth) in back pay for 1995
(%19, 250 [wages] - $2,940 [security guard] - $8,341.69
[ engraving]).

In 1996, Plaintiff |lost $33,000 in wages ($2750/ month X
12 nonths). Plaintiff earned $3,360 as a security guard and
$8500 from his engraving business. Tr. 9/22/97 at 47. W will
therefore award Plaintiff $21,140 ($1,761.67 a nonth) in back pay
for 1996 ($33,000 [wages] - $3,360 [security guard] - $8, 500
[ engraving]).

In 1997, at the tinme of this opinion, Plaintiff | ost

$29, 562. 50 ($2, 750/ month X 10.75 nmonths) in wages. Plaintiff has

5. W calculate Plaintiff’s back pay based on his 1994 sal ary
because Plaintiff has not provided any evidence as to what his
1995, 1996, and 1997 sal ari es woul d have been had he not been
di schar ged.
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earned approximately $1,920 as a security guard and $6, 200 from
hi s engraving business. Tr. 9/22/97 at 47-48. W wll therefore
award Plaintiff $21,442.50 ($1,994.65 a nonth) in back pay for
1997, up until the date of this decision ($29,562 [wages] -
$1,920 [security guard] - $6,200 [engraving]).

Thus, Plaintiff is entitled to $50,550.81 in back pay
as of today’'s date ($21,442.50 [1997] + $21, 140 [1996] +
$7,968. 31 [1995]).

3. Front Pay

Plaintiff is not entitled to front pay in |light of the
fact that he will be reinstated in his old job. However, in the
event that the Gty cannot reinstate the Plaintiff inmmedi ately,
he shall be entitled to receive his full salary and benefits, at
a rate no less than what he would be entitled to had he been
rehired by the Cty on February 11, 1995, while he is waiting to
be reinstat ed.

4. Conpensat ory Damages

Plaintiff seeks conpensatory damages for “future
pecuni ary | osses, pain and suffering, inconvenience, nental
angui sh, loss of enploynent [sic] of |ife and other nonpecuniary
| osses allowable.” Conplaint at 7. 42 U S.C. 8§ 198la(b) allows
a court to award conpensatory damages when a Def endant
intentionally discrimnates against a Plaintiff on the basis of

Plaintiff’s disability. W decline, however, to award Plaintiff
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conpensatory damages in this case. W do not find that Plaintiff
will suffer any future pecuniary |loss-- especially in [ight of
our order that he be reinstated to the fire departnent. W al so
find that any pain and suffering, inconvenience, nental anguish,
and | oss of enjoynent of l[ife is not the fault of the Cty, but
is the Plaintiff’s own fault for abusing drugs and for forging
prescriptions in violation of the crimnal law. So, while we
will grant Plaintiff back pay, we decline to reward the Plaintiff
for his owm mstakes that led to his enbarrassnment, inconvenience
and suffering.

5. Punitive Damages

Plaintiff has asked for punitive damages in his
conplaint. We will not provide Plaintiff punitive damages
because he is not entitled to themsince the Defendant, Gty of
Allentown, is a nmunicipality. “It is undisputed that under the
ADA punitive damages are not avail abl e agai nst a gover nnent

agency.” CQurran v. Phil adel phia Housing Authority, 1997 W

587371, *1 (E.D. Pa. Septenber 5, 1997); see also Waring v. Gty

of Phil adel phia, 1996 W. 208348, *1, *3 (E.D. Pa. April 26,

1997); 42 U.S.C. 8§ 198la(b)(1l)(plaintiffs are entitled to seek
puniti ve danages “agai nst a respondent (other than a governnent,
gover nment agency, or political subdivision)”)(enphasis added).

6. | nt er est
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Plaintiff al so seeks prejudgnment and postj udgnment
interest. The decision to award prejudgnent interest is
“commtted to the sound discretion of the district court.” Geen

v. USX Corp., 843 F.2d 1511, 1530 (3d Gr. 1988), vacated and

remanded on other grounds, 490 U. S. 1103 (1989). The award of

prejudgnent interest is appropriate in ADA cases. See Corbett V.

Nat i onal Products Conpany, 1995 W. 284248, *1, *5 (E.D. Pa. My

9, 1995). W conclude that the Plaintiff should receive
prejudgnent interest on his back pay. “[Plaintiff] has been out
of pocket this noney because of [the Cty s] w ongdoi ng.
Fai rness requires himto be made whole with the addition of
interest.” |1d.

Li ke the court in Corbett, we believe that the
appropriate neasure of prejudgnent interest is set forth in the

postjudgnment interest statute, 28 U S.C. 8§ 1961. See Corbett,

1995 W. 284248 at *5; see also Wiss v. Parker Hannifan Corp.

747 F. Supp. 1118, 1133-34 (D.N.J. 1990). The rate furnished by
that statute is the 52 week T-Bill rate. W wll calculate the
i nterest based the nost recent T-bill rate at the tine of

judgnent.® See Corbett, 1995 W. 284248 at *5. |Interest will be

based on the anmount of back pay that accrued for each of the

nont hs bet ween June of 1995 (when Plaintiff began to nmitigate

6. According to the Admnistrative O fice of the United States
Courts, the nbst recent interest rate at the tine of this
Deci sion was the 11/6/97 rate of 5.42%
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damages) and today. ’

Based on our cal cul ati ons,

we wll award

7. Parties have not provided us with a neans to cal culate the

interest on the back pay.
i nterest based on the average nonthly back pay.

not conpound i nterest,
Interest statute directs.

cal cul ate sinple
post j udgnent

i nterest,

We have decided to cal cul ate the

W will
as the

The follow ng table

cal cul ates the interest for each nonth of back pay which the

Plaintiff is due.
DATE ACCRUED BACK RATE | NTEREST
PAY AND
| NTEREST
6/ 95 $1138. 33 5.42% $5.14
7/ 95 $2276. 66 5.42% $10. 28
8/ 95 $3414. 99 5.42% $15. 42
9/ 95 $4553. 32 5.42% $20. 57
10/ 95 $5691. 65 5.42% $25.70
11/ 95 $6829. 98 5.42% $30. 84
12/ 95 $7968. 31 5.42% $36. 00
1/ 96 $9279. 98 5.42% $41.91
2/ 96 $11, 491. 65 5.42% $51. 90
3/ 96 $13, 253. 32 5.42% $59. 86
4/ 96 $15, 014. 99 5.42% $67. 82
5/ 96 $16, 776. 66 5.42% $75. 77
6/ 96 $18, 538. 33 5.42% $83.73
7/ 96 $20, 300. 00 5.42% $91. 69
8/ 96 $22, 061. 67 5.42% $99. 65
9/ 96 $23, 823. 34 5.42% $107. 60
10/ 96 $25, 585. 01 5.42% $115. 56
11/ 96 $27, 346. 68 5.42% $123. 52
12/ 96 $29, 108. 35 5.42% $131. 47
1/ 97 $31, 103. 00 5.42% $140. 48
2/ 97 $33, 097. 65 5.42% $149. 49
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Plaintiff $3175.90 in prejudgnent interest. Plaintiff shall also
be entitled to postjudgnment interest at 5.42%

7. Attorney’s Fees

Plaintiff qualifies as the prevailing party pursuant to
42 U.S.C. § 2000(e)-5(k). Plaintiff shall be awarded reasonabl e

attorney’ s fees and costs.

V.  CONCLUSI ON
In conclusion, we find that the Defendant intentionally
discrimnated against the Plaintiff in violation of the ADA. W
wi Il order that the Defendant reinstate the Plaintiff as a
firefighter consistent with the terns and conditions discussed in
this opinion. W further award Plaintiff $50,550.81 in back pay
and $3,175.90 in prejudgnent interest. Postjudgnent interest

will be awarded at 5.42% We do not award Plaintiff front pay,

7. (...continued)

3/ 97 $35, 092. 30 5.42% $158. 50
4/ 97 $37, 086. 95 5.42% $167. 51
5/ 97 $39, 081. 60 5.42% $176. 51
6/ 97 $41, 076. 25 5.42% $185. 53
7197 $43, 070. 90 5.42% $194. 54
8/ 97 $45, 065. 55 5.42% $203. 55
9/ 97 $47, 060. 20 5.42% $212. 56
10/ 97 $49, 054. 85 5.42% $221. 56
11/ 97* $50, 550. 81 5.42% $171. 24
* Calculated for Only 3/4 of Mnth TOTAL | NTEREST $3175. 90
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unl ess the Defendant fails to rehire Plaintiff immediately. In
that case, Defendant wll pay Plaintiff, until he is rehired, the
full salary that he would be entitled to had he been rehired by
the fire departnent on February 11, 1995. W wll not award
conpensatory or punitive damages. Plaintiff shall be entitled to
reasonabl e attorneys fees and costs consistent with 42 U S.C. 8§
2000( e) - 5(k) .

An appropriate order foll ows.
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