IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK SELI KSON

I
| NO. 97-6289
V. |
I
THE TRUSTEES OF THE |
UNI VERSI TY OF PENNSYLVAN A |
Br oderi ck, J. Novenber 21, 1997
VEMORANDUM

Plaintiff Mark Selikson (“Selikson”) filed this action
agai nst Defendant Trustees of the University of Pennsylvania
(“the University”) in Philadel phia Court of Common Pl eas.
Def endant renoved the action to this Court, pursuant to 28 U S.C
8§ 1441, on the ground that the state | aw claimon the basis of
which they are renoving to this Court is a claimwhich arises
under federal law. Presently before the Court is Plaintiff’s
notion to remand the action to state court. For the reasons set
forth below, Plaintiff’s notion to remand this action to state
court wll be granted.
| . Backgr ound

Plaintiff originally brought this action against his
enpl oyer, the University of Pennsylvania, in the Phil adel phia

Court of Common Pleas, alleging, inter alia, a state |aw cl ai m of

wrongful discharge. Under Pennsylvania |law, there is a cause of
action for wongful discharge when an enpl oyee is discharged for

reasons which violate public policy. E.g. Smth v. Calgon Carbon




Corporation & Merck & Co., 917 F.2d 1338 (3rd Gr. 1990). The
Plaintiff, who was enployed by the University as Director of its
Radi ati on Safety Ofice, alleges that he was wongfully

di scharged for reporting the University’'s alleged violations of
regul ati ons promul gated by the Food and Drug Adm nistration
(“FDA") and the Nucl ear Regul atory Conmm ssion (“NRC). Plaintiff
clains his discharge was in violation of public policy because

t he Energy Reorgani zation Act (“ERA’) inposed a duty on himto
report violations of FDA and NRC regul ations, 42 U S. C. 8§
5846(a)(2), and because the ERA prohibits an enpl oyer from
retaliating agai nst enpl oyees who report such violations. 42
U.S.C. § 5851(a)(1)(A).

1. Discussion

In Merrell Dow Pharnmaceuticals Inc. v. Thonpson, 478 U. S

804, 106 S.Ct. 3229 (1986), the United States Suprenme Court
addressed the issue of whether a defendant can renobve a state
cause of action to federal court when a violation of a federal
statute is an elenment of the state claim The Court held that
such a state claimdoes not arise under federal |aw “when
Congress has determ ned that there should be no private, federa
cause of action for the violation” of the federal statute. |[d.

at 817. Following Merrell Dow, the Third Crcuit held that “a

private federal renedy for violating a federal statute is a

prerequisite for finding federal question jurisdiction.” Snmth



V. Industrial Valley Title Ins. Co, 957 F.2d 90, 93 (3rd Gr.
1992) .

In his conplaint, Plaintiff makes it clear that he intends
to bring a state law claim However, he bases his claimon a
violation of a federal |aw, the Energy Reorgani zation Act. This
Court finds no authority for the proposition that there is a
private federal cause of action under the ERA. Furthernore, the
ERA was anended in 1992 to provide that its provisions “nmay not
be construed to expand, dimnsh, or otherwi se affect any right
ot herwi se avail able to an enpl oyee under Federal or State law to
redress the enployee’s discharge ....” 42 U S.C. 8§ 5851(h).

Defendants rely on a provision of the ERA which provides an
admnistrative renedy to an enpl oyee who alleges a retaliatory
di scharge. Under the ERA, such an enployee is entitled to an
evidentiary hearing before an adm nistrative |aw judge. Adverse
rulings may be appealed to the United States Crcuit Court of
Appeal s, and judgnents nmay be enforced in a United States
District Court. 42 U.S.C. § 5851 and 29 CF.R 24.1 et seq.
However, the Energy Reorgani zation Act does not provide an
enpl oyee who alleges retaliatory discharge a cause of action in a
U S district court.

The adm ni strative renedy avail able to an enpl oyee under the
ERA is not the equivalent of a private federal renedy in U S.

district court. Plaintiff could not have originally brought his



claimin federal court, and the ERA's adm nistrative renedy does
not allow Plaintiff to try his case before a jury or to seek
punitive damages. The Court’s research has uncovered only two
cases which discuss the issue of whether the adm nistrative
remedy under the ERA confers a private federal cause of action
for wongful discharge. 1In these two cases, both the Northern
District of California and the Southern District of Texas held
that a state cause of action filed in state court for w ongful

di scharge based on a violation of the ERA cannot be renoved to a
United States District Court in view of the fact that the
admnistrative renedy provided in the ERA is not a private cause

of action, as held in Merrell Dow. Gaballah v. P&E et al., 711

F. Supp. 988, 991-92 (N.D. Ca. 1989); Garg v. Narron, 710 F. Supp.

1116, 1118 (S.D. Tx. 1989).
I'11. Conclusion

Plaintiff’s conplaint alleges a state I aw claimfor w ongful
di scharge. That claimis not renovable to this Court pursuant to
28 U S.C. 8 1441 in view of the fact that no private federa
cause of action has been created by the ERA as heretofore
di scussed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK SELI KSON
NO 97-6289

THE TRUSTEES OF THE

|
|
V. |
|
UNI VERSI TY OF PENNSYLVANI A |

ORDER

AND NOW this 21st day of Novenber, 1997; Plaintiff having
filed this cause of action in the Phil adel phia Court of Conmon
Pl eas; Defendant having renoved the action to this Court pursuant
to 28 U.S.C. 8§ 1441; Plaintiff having filed a notion to remand to
state court;

| T 1S ORDERED: For the reasons set forth in the acconpanying
Menor andum of Novenber 21, 1997, Plaintiff’s notion to remand

this action to state court i s GRANTED

RAYMOND J. BRODERI CK, J.



