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Declaratoryjudgmentaction.PlaintiffisClassi cFireandM arinelnsurance
Company;defendantM oeandCurlyCorporation,plaintiff’ sinsured,operatesabaronDel aware
AvenueintheCityof Phil adel phia. Plai ntiff seek sadecl arati onthatiti snotobligatedtodefend
M oeandCurlyinanunderlyi ngactionpendinginthePhiladel phi€ourt of CommonPleas. The
underlyingacti onari sesfromanassaultandbatterythattookpl acei ndefendant’ sestabli shment;
defendant’ sempl oyeesall egedlywerenegligentinallowingthel ncidenttooccur.

Plaintiffseekg udgmentonthepl eadings,al | egingthathe assaultandbattery
exclusioncontai nedinM oeandCurly’ sinsurancepolicyrelievesitofanydutytodefend. This
exclusionstates,inrel evantpart:

Actionsandproceedingstorecoverdamagesforbodilyinjuriesr property

damagearisingfromthefollowingareexcludeffom coverage,andtheCompany

isundernodutytodefendortoi ndemnifyani nsuredi nanyacti onorproceeding
allegingsuchdamages:



4.

Assauland Batteryoranyactoromissioninconnectionwiththe
preventionorsuppressi onofsuchacts,

Harmful oroffensi vecontactbetweenoramongtwor more
persons;

A pprehensionof harmful oroffensi vecontactbetweenoramong
twor morepersons;or

Threatsbywordsordeeds.

Regardl essof degreeof cul pabilityorintentandwithoutregardto:

A.

Whethertheactsareal | egedtobebyoratthel nstructionoratthe
directionofthei nsured, hi soffi cers,empl oyees,agents,or
servants; orbyanyotherpersonlawfullyorotherwiseon,at,or
nearpremi sesownedoroccupi edbythel nsured;orbyanyother
person;

Theallegedfail ureofthei nsured,orhi sofficers,empl oyees,
agents,orservants,inthehiring,supervision,retention,orcontrol
ofanyperson,whetherof notanofficer,empl oyee,agent,or
servantoftheinsured,

Theall egedfail ureofthei nsuredorhi sofficers,employees,
agents,orservantstoattempttoprevent,barorhal tanysuch
conduct.

| nitsresponseandcross-moti onforjudgmentonthepl eadings,defendantrelies

ontherecentunpublishedcaseof M echettiv.Weisberg,No.3102Phila.1996(Pa.Super.,June

10,1997).InM echetti , apanel oftheSuperior Courtrul ed,undercircumstancesal mostidentical

tothosepresentedhere,thatanassaultandbatteryexclusi ondidnotj ustifythei nsurer’ srefusal

todefendwherethecompl ai ntall egedvari ousnegligencetheories. Theexclusioninthatpolicy

read:

Iti sherebyagreedthatnocoverageshal | applyunderthispolicyforanyclaim,
demandorsuitbasedonassaul tandbattery,andassaul tshal I notbedeemedan
accident,whetherornotcommittedbyoratthedirectionoftheinsured.

Thecourtdistingui shedbetweenacl aim* basedonassaul tandbattery” andonef oundedupon



theall egednegligenceofthei nsuredi npermittingsuchanassault,andfoundthathe claimwas
potentiall ywithi nthescopeofthepolicy,thusgivingrisetoadutytodefend. Theassaul tand
batteryexclusioninthepolicyati ssuehere,however,ismuchbroader,andcl earl ycoversthe

conductati ssuel ntheunderlyingacti on.Furthermore,theM echetti courtfaul tedtheinsurerin

thatase forrefusingtodefendwithoutfirstobtai ningadecl aratoryjudgment:

M echetti’ scomplaint...contai nedal | egati onsof general negligenceand
potential lyfel lwithinthecoverageofthepolicy.[ Thelnsurer] ,ataminimum,
shoul dhavepursuedtheavail abl edecl aratoryj udgmentprocedureattheoutsetto
determineitsdutytodefendtheinsured.Unfortunatel y,however,[it]failedtodo
s0.Thus,weconcludethatthetrial courtproperlyfoundthat[thei nsurer]was
obligatedtodefendbecausethefactual a | egati onsofthecomplaintwere
potential lywithinthescopeofthepolicy.

Plaintiffhasheredonepreci sel ywhattheM echetti courtsal doughttobedone. AnOrder

follows.
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ANDNOW ,thisdayof November,1997,I TISORDERED:

1 Plaintiff’ snotion forjudgmentonthepleadingsisGRANTED.

2. Defendant’ scross-motionforjudgmentonthepleadingsisDENIED.

3. Plaintiffowesnodutytodefendorindemnifydefendantintheunderlying

action,Radziakv.MoeandCurly.Inc.,N0.2399(Phila.C.C.P.MarchTerm1996).




