IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA WALTON : Cvil Action

V.
No. 96-5682
MENTAL HEALTH ASSOCI ATI ON
OF SOUTHEASTERN PENNSYLVANI A

VEMORANDUM

Rendel |, J. Novenber |, 1997

Plaintiff, Sandra Walton, ("Walton") has brought this action
under Title | of the Anericans wth Disabilities Act ("ADA"), 42
US C 88 12101-12213 (1996), arising out of her termnation from
her enpl oynment with the Mental Heal th Association of Southeastern
Pennsyl vania ("MHASP"). For reasons discussed below, | wl|
grant MHASP's notion for summary judgnent and deny plaintiff's

notion to anmend the conpl aint.

Fact ual Background

From January 22, 1990 until her term nation on January 7,
1994, Walton was enpl oyed by MHASP as the Director of the
Advocacy Consuner Training for New Opportunities to Wrk ("ACT
NOW ) program IHASP is an organi zati on whi ch advocates on

behal f of people wth nental illnesses; approximately eighty



percent of the staff are nmental health "consumers."' ACT NOWis
a program desi gned to provide enploynent training and pl acenent
to nmental health consuners. As Director of ACT NOW plaintiff
had responsibility for the managenent of the program and

supervi sion of the programstaff.

It is uncontested that plaintiff suffers from major
depression and from March of 1990 to Decenber of 1993, plaintiff
was hospitalized on six different occasions for depression. It
is also not disputed that in each year of her enploynent by
VHASP, plaintiff had absences significantly in excess of the
nunber permtted by MHASP's witten policy. ?

During the course of her enploynent with VHASP, \Walton
requested -- and was granted -- several accommodations to enable
her to continue in her position in spite of her condition.

Def endant granted plaintiff additional sick |eave beyond that
permtted by the MHASP policy. Defendant allowed plaintiff to
work from7:00 a.m to 3:00 p.m rather than the normal work
hours at the organization of 9:00 a.m to 5:00 p.m In June of
1993 plaintiff requested that she not be required to attend any

soci al functions, including the ACT NOW program graduati on,

1. The term"nental health consuners” is used by both parties to
descri be individuals who suffer fromnental illness and use
ment al health services.

2. In 1990, plaintiff was absent for three days over the

ei ghteen days permtted by MHASP policy; in 1991 that nunber was
22; in 1992, plaintiff was absent for 32 days. Def. Mem Ex. E

In Cctober of 1993, when plaintiff nmade her request for a | eave
of absence w thout pay, she had only 3% days of sick |eave left.
Def. Mem Ex. G



because of her agoraphobia. This request was granted. Plaintiff
al so requested and received a part-tine assistant to help with

t he paperwork of the program In 1990, when plaintiff was having
difficulty with her supervisor, her request to be transferred to
a new supervisor, Paolo del Vecchio, was granted. Wen del
Vecchio left in 1992, Carnen Meek becane plaintiff's supervisor.
It is uncontested that Walton experienced problens with Meek as a
supervi sor and requested that she be supervised by soneone el se,
but she was not reassigned.

In October, 1993, plaintiff was once again hospitalized for
depressi on and asked for a | eave of absence wi thout pay. 1In the
letter of Cctober 26, 1993 granting this | eave, MHASP' s Human
Resource Manager nmade the followi ng request: "In the near future
woul d you please let ne know the expected duration of your
| eave.” The letter also stated that "[i]t is our policy that a
| eave without pay should not exceed 6 nonths." PIff. Mem Ex. L.
Wil e on | eave, specifically, on January 6, 1997, plaintiff was
termnated. It is uncontested that before plaintiff received
notice of her termnation, she twice notified defendant that she
woul d be returning to work but did not do so. By letter dated
Novenber 12, 1993, plaintiff informed MHASP that she woul d be
back at work on Novenber 22, 1993. Plaintiff did not in fact
return to work on this date. |In Decenber, plaintiff notified
def endant that she would be returning to work on January 4, 1994;
she did not return on that date either. Plaintiff contends that

during this extended absence, she kept in weekly contact with
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IVHASP regardi ng her projected return date. Defendant contests
this assertion.® The parties do agree that on Decenmber 30, 1993
plaintiff's physician contacted WMHASP to i nformthem that
plaintiff would be returning to work a few weeks | ater than her
previously projected return date of January 4, 1994. Then, on
January 4, 1994, plaintiff notified defendant that she woul d not
be reporting for work as planned but that she intended to return
on January 10, 1994. On January 6, 1994 MHASP i nforned Walton by
letter that she had been term nated.

On July 7, 1994, plaintiff filed a charge of discrimnation
w th the Pennsyl vania Human Rel ati ons Comm ssion ("PHRC') which
was filed with the Equal Enploynment Cpportunity Conmi ssion
("EEOCC'). Plaintiff has nmade the foll ow ng all egations:
def endant di scrim nated agai nst her on the basis of her
disability by termnating her while she was on an approved | eave
of absence and replacing her with an enpl oyee not a nenber of her
protected class, Conpl. 77 31-32; * defendant failed to reasonably
accommodate plaintiff's request for a | eave of absence w t hout
pay by violating its own policy regardi ng such absences and by

hiring her replacenent one nonth before plaintiff was notified

3. O course, for the purposes of assessing this notion for
summary judgnent, we accept plaintiff's facts as true.

4. Consistent with federal law, this court wll treat the word
"handi cap” -- as used in plaintiff's conplaint -- as synonynous
wth the word "disability."



that she was terminated, Conpl. {7 29-30;° and finally,
plaintiff's supervisor harassed her because of plaintiff's
nmedi cal | y di agnosed condition, Conpl. T 22. On May 17, 1996, the
PHRC notified plaintiff of a "No Cause" determ nation regardi ng
its investigation of plaintiff's conplaint of unlaw ul
discrimnation. By letter dated August 14, 1996 plaintiff
requested a Notice of Right-to-Sue fromthe EECC. On August 15,
1996, Walton filed this action agai nst MHASP.

Two notions are currently pending before ne: defendant's
notion for sunmary judgnent and plaintiff's petition to anend her
conplaint. | wll discuss the summary judgnent issue first and

t hen address the notion to anend.

1. Discussion

A. Sunmary Judgnment

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions of file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P.
56(c). An issue is "genuine" only if there is a sufficient

evidentiary basis on which a reasonable jury could find for the

5. Plaintiff nade the allegation that defendant hired her

repl acenment one nonth before her termnation in her origina
conplaint. Conpl. § 28. Defendant denied this allegation in its
answer. Ans. Y 28. Nowhere in the record does plaintiff devel op
the facts of this assertion. Thus, again, | take the facts as
all eged by the plaintiff in her original conplaint to be true.
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non-novi ng party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (1986). A factual dispute is "material" only if it mght
affect the outconme of the suit under governing law, id. at 248,
and all inferences nust be drawn, and all doubts resolved, in

favor of the non-noving party. United States v. Diebold, Inc.,

369 U. S. 654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341 (3d

Cr.), cert. denied, 474 U.S. 1010 (1985).

On a notion for summary judgnent, the novant bears the
initial burden of identifying for the Court those portions of the
record that it believes denponstrate the absence of dispute as to

any material fact. Celotex Corp. v. Catrett, 477 U S. 317, 323

(1986). To defeat sunmary judgnent, the non-noving party "nmay
not rest upon the nere allegations or denials of [its] pleading,
but [its] response, by affidavits or as otherw se provided in
this rule, nust set forth specific facts showng that there is a
genui ne issue for trial." Fed. R Gv. P. 56(e).

Specifically, the non-noving party nust produce evidence
such that a reasonable juror could find for that party.
Anderson, 477 U. S. at 248. \Wen considering how a reasonabl e

juror would rule, the court should apply the substantive

evidentiary standard -- in this instance, a preponderance of the
evidence -- that the fact-finder would be required to use at
trial. 1d. at 252. A nere scintilla of evidence will not
require the court to send the question to the fact-finder. 1d.

at 251 (citing lnprovenent Co. v. Minson, 14 WAll. 442, 448

(1872)).



B. Di sparate Treatnment d ainf

The ADA provides, in pertinent part, that "[n]o covered
entity shall discrimnate against a qualified individual with a
disability because of the disability of such individual in regard
to the job application procedures, the hiring, advancenent, or
di scharge of enpl oyees, enployee conpensation, job training, and
other terns, condition, and privileges of enploynent."” 42 U S.C
§ 12112(a) (1994). The ADA defines a "qualified individual wth
a disability" as "an individual with a disability who, with or
W t hout reasonabl e accommopdati on, can performthe essenti al
functions of the enpl oynent position that such individual holds
or desires." 42 U S.C § 12111(8).

In order for a plaintiff to establish a case of disparate
treatment under the ADA, the Third G rcuit has applied the burden

shifting analysis of MDonnell Douglas. See Law ence V.

West m nster Bank New Jersey, 98 F.3d 61, 68 (3d Cr. 1996)

(citing MDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 &

n.13 (1973)). Under this framework, a plaintiff nust first make
out a prima facie case of discrimnation. Upon establishing a
prima facie case, "the burden of production shifts to the
defendant to articulate sone legitimte, nondiscrimnatory

reason” for the enployee's termnation. Fuentes v. Perskie, 32

F.3d 759, 763 (3d. Gr. 1994)(citation and quotati on marks

6. | will address only those argunents raised by plaintiff in
her conplaint, nanely, regarding her disability due to depression
and do not address the claimfirst referred to in her Menorandum
in Qpposition to Summary Judgnent which relates to her obesity.
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omtted). The enployer is able to satisfy this burden by
"introduci ng evidence which, taken as true, would permt the
conclusion that there was a nondi scrimnatory reason for the
unf avor abl e enpl oynent decision.” [d. (citations omtted).

| f the defendant is able to neet the burden of providing a
| egitimate, nondiscrimnatory reason for the negative enpl oynent
action, the plaintiff is then afforded an opportunity to
denonstrate that the reason which the enpl oyer has asserted is
actually a pretext for discrimnation. Lawence, 98 F. 3d at 65.
In order to do this, the plaintiff nust (1) discredit the
proffered reasons for termnation, directly or circunstantially,
or (2) adduce evidence that discrimnation was nore |ikely than
not a notivating or determ native cause of the termnation. |d.
at 66. In deciding a notion for summary judgnent, the court nust
determ ne whether the record could support an inference that the
enpl oyer did not act for a non-discrimnatory reason. See

Senpier v. Johnson & Higgins, 45 F.3d 724, 732 (3d Gr.), cert.

denied, 115 S. Ct. 2611 (1995).

1. Prima faci e case

To establish a prima facie case of enpl oynent
discrimnation, plaintiff nust prove by a preponderance of the
evi dence that (1) she belongs to a protected class; (2) she was
qualified for the position; (3) she was di sm ssed despite being
qualified; and (4) she was ultimately replaced by a person
sufficiently outside the protected class to create an inference

of discrimnation. Lawence, 98 F.3d at 68. For the purposes of
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an ADA claim being a nenber of a "protected class" is defined as
having a disability.

The ADA defines a disability as "a physical or nental
i npai rment that substantially limts one or nore of the major
life activities . . . ." 42 U S . C. 8§ 12102(2). Here, MHASP does
not contest that depression can be a recognized disability under
the ADA. In fact, defendant does not actually contest that
plaintiff was disabled for the purposes of her disparate
treatment claim’ Thus, plaintiff's assertion that she was
disabled will be taken as true and plaintiff will be considered a
menber of a protected cl ass.

The second part of the prinma facie test focuses on whet her
Walton is "qualified." The ADA defines a "qualified individua
with a disability" as an "individual with a disability who, with
or without reasonabl e accommodati on, can performthe essenti al
functions of the enploynent position." 42 U S. C. § 12111(8).
This inquiry requires that a determ nation be nmade about what
constitutes the essential functions of the particular position at
I ssue.

Def endant has asserted that attendance is an essenti al

function of plaintiff's position as director of the ACT NOW

7. Defendant devotes nuch of its brief to its contention that
plaintiff's "problen with her supervisor, M. Meek, does not
constitute a disability. However, this argunent is only rel evant
to plaintiff's hostile work environnent and failure to
accommodat e cl ai ns; defendant essentially fails to address the
guestion of whether or not plaintiff is disabled for the purposes
of her disparate treatnent claim
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program and that her excessive absenteei sm nmade her unable to
performan essential function of her job. |In short, defendant
argues that plaintiff's absences precluded her from being
"qualified" as defined by the ADA. Defendant points to
plaintiff's absences significantly in excess of the eighteen days
per year permtted by MHASP during each year of her enpl oynent
with the organization; in 1991 plaintiff was absent on sick |eave
for forty days; in 1992 she was out on sick leave for fifty days;
at the tinme of her requested | eave in Cctober of 1993, plaintiff
had only 3% sick days left for that year. Def. Mem Ex. E & F.

Def endant al so argues that plaintiff's poor attendance was
negatively affecting her performance. Def. Mem at 14. However,
this issue -- plaintiff's actual performance -- is different from
whet her attendance was essential to plaintiff's position. In
order to establish that attendance was an essential function of
plaintiff's position, defendants nust denonstrate that the job
could not be perforned, by anyone, without a particular |evel of
att endance.

Plaintiff clains that attendance was not an essenti al
function of her job and that the program was operating
successfully in spite of her absences. She describes how she
trained her staff to take over the positions of those who were
absent and that she was avail able by tel ephone to respond to
gquestions. PIff. Ex. A at 114, 223; Ex. C at 43-45. Plaintiff

al so points to the fact that defendant had permtted her to take

10



addi ti onal |eave as proof that attendance was not an essenti al
el ement of her job.

Def endant is correct that nost federal courts which have
consi dered the issue have held that attendance is an essentia

function of the particular position at issue. See Tyndall V.

Nati onal Educ. Centers, Inc. of Cal., 31 F.3d 209, 213 (4th Cir.

1994); Carr v. Reno, 23 F.3d 525, 529-30 (D.C. Gr. 1994);
Santiago v. Tenple Univ., 739 F. Supp. 974, 979 (E.D. Pa. 1990),

aff'd without opinion, 928 F.2d 396 (3d Cr. 1991); Magel v.

Federal Reserve Bank, 776 F. Supp. 200, 203-204 (E.D. Pa. 1991),

aff'd, 5 F.3d 1490 (3d Cr. 1993). However, these cases have not
hel d that attendance is an essential elenent of every position.
As one court has described: "[T]he requisite | evels of attendance
and regularity depend upon the circunstances of each enpl oynent

position." Carlson v. InaCom Corp., 885 F. Supp. 1314, 1320-21

(D. Neb. 1995). The essential nature of job attendance is a
fact-specific inquiry which is hotly contested in this case.

Def endant points to MHASP's sick | eave policy which limts
t he nunber of sick days per year to eighteen. Def. Mem Ex. F
Def. Supp. Ex. A. However, plaintiff has raised a genuine issue
of material fact as to whether or not this policy was actually
followed. PIff. Ex. Gat 101; PIff. Ex. Hat 72; PIff. Ex. F at
32. Furthernore, MHASP's argunent is weakened by the fact that
def endant has asserted that permtting plaintiff to take sick
| eave in excess of the anount allowed by MHASP's policy was one

of the accommodations afforded to the plaintiff to enable her to
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continue in her position despite her condition. Def. Mem {17.
Wil e defendant's earlier toleration and acconmodati on of
plaintiff's absences does not nean that defendant was forecl osed
fromever firing plaintiff due to her absences, under the facts
of this case it does raise a genuine issue as to what |evel of
attendance was actually necessary for the job.

It may be that defendant could prove at trial that
attendance was an essential function of plaintiff's position.
However, in a notion for summary judgnent, all evidence nust be
construed in a light nost favorable to the plaintiff. Thus,
based on the conflicting evidence before ne, I cannot hold as a
matter of |aw that attendance -- or nore precisely that a
particul ar |l evel of attendance -- was an essential el enent of
plaintiff's job. Therefore, | cannot find that plaintiff was not
"qualified" as defined by the ADA

The third and fourth parts of plaintiff's test to establish
a prima facie case under the ADA is to denonstrate that she was
di sm ssed despite being qualified and that she was ultimately
repl aced by a person sufficiently outside the protected class to
create an inference of discrimnation. It is uncontested that
plaintiff was term nated by defendant on January 6, 1994 and that
the individual hired to replace plaintiff is not disabled. Thus,
| cannot conclude that plaintiff cannot nake out a prima facie
case of discrimnation under the ADA. | w Il assune for the

present purposes that she can do so at trial.

12



2. Legi ti mate, nondi scrinm natory reason for
plaintiff's term nation

Def endant has offered as its legitinmate, nondiscrimnatory
reason for termnating the plaintiff the fact that the ACT NOW
program was suffering under plaintiff's |eadership. Defendant
has asserted that the very exi stence of the program was
threatened by its declining outcones. MHASP attributes the
programis difficulties to a great extent to plaintiff's excessive
absences.

Def endant has submtted significant uncontroverted evi dence
to show that individuals to whomplaintiff reported in her
position at MHASP had serious concerns about the program s
performance. Robert Lerner, the Executive Director of NHASP
stated that "Ms. Walton was repl aced because the ACT NOW program
was in jeopardy because no one was running the program ® The
out comes of the project were poor and the project's funding was
threatened.” Def. Mem Ex. B. Wen asked why plaintiff was
term nated, M. Lerner replied, "Because the programwas close to
being -- close to being dead because no one was running it."

Plff. Mem Ex. G at 247.

8. The extent and nature of the conmmuni cation between Ms. Meek
and M. Lerner regarding plaintiff's termnation is unclear on
the record before ne. However, it is uncontested that M. Lerner
was ultimately responsible for the term nation decision. Def.
Mem Ex. B.

13



Def endant offers evidence that the programi s outcones were
declining. For exanple, six programgraduates fromthe January,
1991 cycle were placed in jobs; nine fromthe Septenber, 1991
group. By the July, 1993 the nunber had dropped to two; in the
final cycle of the programunder plaintiff's | eadership, no ACT
NOW gr aduates were placed in jobs. Def. Mem Ex. D; Def. Supp.
Ex. Oat 63-64. Plaintiff's supervisor, M. Mek, testified that
"[t] he programwasn't running well. W had cycles where one
person got a job or zero . . ." Def. Mem Ex. C at 43. Thus,
both M. Lerner and Ms. Meek believed the program was threatened.
PIff. Mem Ex. G at 247.

Ms. Meek docunented the fact that she believed that
plaintiff's absences were having a negative effect on the program
in Cctober and Decenber, 1992. Def. Mem Ex. D. She wote the

following as part of plaintiff's performance eval uation fromthat

year: "l amgreatly concerned that if significant abscences [sic]
of this magnitude continue, the project will suffer.” She
continued: "In general, when Sandy is gone, the program | acks

supervision, direction and | eadership. Wile it appears that

staff "get by" in her abscence [sic], the programis not

operating to maxi num effective-ness." Furthernore, defendant's

evidence clearly denonstrates that plaintiff's attendance was

getting progressively worse. Def. Ex. F, PIff. Ex. G at 190.
Here, the defendant has net its burden of providing a

| egitimate, nondiscrimnatory reason for plaintiff's term nation.

Def endant has produced evidence to show that it legitimately

14



feared for the future of the program given the poor perfornmance
of the programin 1993, and that plaintiff's absence from work
and inability to provide the necessary | eadership was the reason
for termnating her. Likew se, the defendant's evi dence about
plaintiff's excessive absences is clear and uncont est ed.

Def endant has net its burden of introducing evidence "which,
taken as true, would permt the conclusion that there was a
nondi scrim natory reason for the unfavorabl e enpl oynent
decision."” Fuentes, 32 F.3d at 763.

3. Plaintiff's assertion of pretext

In order to rebut the defendant's stated reason for her
termnation, plaintiff nust either (1) provide sufficient
evidence to discredit the defendant's proffered reasons for
term nation, or (2) offer evidence that discrimnation was nore
likely than not a notivating or determ native cause of the
term nation. Lawence, 98 F.3d at 66. Plaintiff nmakes argunents
under both prongs of this test. First, plaintiff disputes that
she was fired because of her excessive absences or their negative
i npact on the program She contends that the program was not
suffering as a result of her absences. She also argues that
term nation while on an approved | eave of absence in itself
creates an inference of pretext. Second, plaintiff alleges that

discrimnation was the cause of her term nation and that there

15



was an effort on the part of MHASP to replace nental health
consuners W th nonconsuners. °

(1) Plaintiff's attenpt to discredit defendant's
expl anati on

To counter defendant's proffered legitinmate,
nondi scrim natory explanation for plaintiff's term nation,
plaintiff has provided evidence which she contends denonstrates
that at |east sonme staff nenbers felt that the program functi oned
in spite of her absences. Also, she argues that there were nmany
factors beyond the programis control which affected how nmany
graduat es ACT NOWwoul d pl ace and thus, declining placenent data
cannot be used as a legitimate basis for her termnation. PIff.
Ex. Cat 37.%

Two staff nmenbers, Carla Mtchell and Bernadi ne Randol ph
submtted letters praising plaintiff's skills as a supervisor.
PIff. Mem Ex. Q However, the deposition testinony of these two
staff nenbers provides | ess conpelling support for plaintiff's
assertion that the programwas functioning well. Wen asked who

was i n charge when Walton was not in the office one staff nenber,

9. As part of her discussion on pretext, plaintiff again states
that the individual hired to replace her was not a nenber of the
protected class to which she belonged. Wile this fact can be
considered in permtting a plaintiff to nake a prinma facie case
of discrimnation, it has little value as evidence of pretext.

10. The parties in this case disagree over the inprovenent in
the ACT NOW program s outcones under its new director, M.

Dodson. However, this dispute is not relevant to plaintiff's
case. The court can only | ook to defendant's know edge and
beliefs at the tinme of the adverse enpl oynent action to determ ne
whet her they acted for a legitimte, nondiscrimnatory reason.
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Carla Mtchell, replied, "[o]n paper | guess it was Carnen Meek,
but officially, it was us, the staff. W kind of like were in
charge of ourselves. W did what we had to do." PIff. Ex. B at
41. Neither Mtchell nor Randol ph report talking to plaintiff
often on the phone during her absences. 1In fact, when asked how
often she tel ephoned plaintiff, Randol ph replied, "Ch, not a |ot.
She was ill and | didn't feel like | needed to be calling her. |
didn't think she needed ne to do that." PIff. Mem Ex. C at 43.
During her own deposition, plaintiff testified that while she was
out on | eave the staff did not know how to conplete all of the
program s necessary paperwork. Def. Ex. E at 115.

M. del Vecchio, plaintiff's fornmer supervisor, testified
that while he was at MHASP, the productivity of ACT NOWdid not
decrease when plaintiff was hospitalized because of "Ms. Walton's
preparation and the adm nistrative abilities that she has
di spl ayed in preparing the staff to continue with the operation.”
PIff. Mem Ex. Hat 122. However, M. del Vecchio left MHASP in
the sumer of 1992 and thus, his testinony does not relate to the
plaintiff's performance during the year and a half after his
supervision of her. It was during this year and a half that the
record reflects that defendant becane concerned about program
outcones and plaintiff's ability to supervise the program given
her continued absences. Utimtely, this evidence fails to cast
doubt upon the fact that those responsible for the ACT NOW

program-- at the tine of plaintiff's termnation -- believed
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that the programis outconmes were declining under the plaintiff's
| eadership and term nated her for that reason.

Plaintiff points to positive performance eval uations and a
rai se she received in early 1993 as evidence that the her
supervisors did not believe the programwas not suffering. PIff.
Ex. K; PIff. Ex. Q However, the raise and performance
eval uation predate the decision to termnate plaintiff and, nore
inportantly, predate defendant's know edge of the decline in
program out conmes during 1993. The evidence offered by the
plaintiff may show that plaintiff's supervisors were not
guestioning her performance prior to January 1993, but it does
not necessarily underm ne defendant's proffered expl anation for
term nating her in January 1994.

Finally, plaintiff contends that her termnation while on an
approved | eave of absence creates an inference of pretext.
However, plaintiff cites no authority for this proposition.

There are many possi bl e explanations -- aside fromdiscrimnation
-- as to why an enpl oyer who approved a | eave of absence m ght
find it necessary to term nate an enpl oyee. Furthernore, the
facts of this particular |eave nmake an a fortiari inference of
pretext particularly unwarranted. Here, plaintiff has not argued
that she was on an approved six nonth | eave. Rather, she was to
keep the agency advi sed of her expected return date, and she knew
of the policy as to an outside date of six nonths for such a

| eave. In addition, plaintiff's argunent ignores the uncontested

evi dence concerni ng defendant's know edge of the decline in
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program out cones and plaintiff's worseni ng attendance record.

The Law ence test does not permt such an inference of pretext to
be made nerely fromplaintiff's termnation while on a | eave of
absence.

Plaintiff cannot | ose sight of the fact that it is her
burden to provide sone evidence to discredit defendant's
proffered reason. Her belief, however deeply felt, that the
program was running effectively does not serve to counter
def endant' s expl anation. Those di sagreenents do not give her a
cause of action under the ADA. Enployers are entitled to nake
enpl oynent deci si on whi ch are unpopul ar, unwi se, and even unj ust
as long as they do not do so for discrimnatory reasons. See,

e.g., Rhett v. Carnegie Cr. Assoc., 1997 W. 693036, at *6 (3d

Cr. Cct. 31, 1997) (noting that the Pregnancy D scrimnation Act
does not require fairness).

Wiile plaintiff may have a different view of the success of
t he program under her | eadership, she has provided no evidence
fromwhich a jury coul d reasonably determ ne that defendant's
expl anation for her discharge was a pretext for discrimnation.
As the Fuentes court warned:

[T]he plaintiff cannot sinply show that the
enpl oyer' s deci sion was wong or m staken,
since the factual dispute at issue is whether
di scrimnatory aninmus notivated the enpl oyer
Coe Rat her, the non-noving plaintiff nust
denmonstrate such weaknesses,

i nplausibilities, inconsistencies,

i ncoherencies, or contradictions in the

enpl oyer's proffered legitimte reasons for
its action that a reasonable factfinder could
rationally find them "unworthy of credence."
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Fuentes, 32 F.3d at 765. Plaintiff has fallen far short of
nmeeting this burden. Rather, the record denonstrates that

def endant nmade several attenpts to acconmobdate plaintiff's
disability, such as providing her with flex-tinme and a part-tine
assistant. Plaintiff has offered no evidence fromwhich a jury
could find that defendant's proffered reason for the term nation,
harmto the ACT NOWprogramdue to plaintiff's excessive
absences, was actually a pretext for discrimnation against
plaintiff based upon her disability. ™

(2) Plaintiff's evidence of discrimnation

Admttedly, discrimnation is often difficult to detect; in

fact, it is often intentionally concealed. The MDonnell Dougl as

test was devel oped precisely because direct evidence of

discrimnation is rare. See dson v. Ceneral Elec. Astrospace,

101 F.3d 947, 955 (3d Gr. 1996). Thus, plaintiff is correct
t hat sonetines inferences of discrimnation can serve as
sufficient basis to allow a plaintiff to survive summary
judgnent. However, in this case, plaintiff has offered no
evi dence which woul d enable a reasonable jury to find even an

inference of discrimnation. Despite her claimthat she was

11. Because | find that there is no evidence upon which a jury
could find that defendant's proffered reason for term nating the
plaintiff was pretextual, | need not reach the issue of judicial
estoppel with respect to plaintiff's representation that she was
"unable to work"” in applying for benefits. | do note, however,
that |iberal application of the judicial estoppel principle has
been widely criticized, nost recently by the Third Crcuit. See
Krouse v. Anerican Sterilizer Co., 1997 W. 592543, at *6 (3d Gr.
Sept. 26, 1997).
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term nated because of her disability, plaintiff has provided no
evi dence to support this allegation.

Plaintiff argues that a discrimnatory policy was being
i npl emrented by the defendant, offering testinony of one forner
enpl oyee, Al berta HIl, who clains that MHASP desired to repl ace
mental health consunmers with non-consuners. Plff's Mem Ex. D at
60-75. However, Ms. Hill does not in any way connect what she
descri bes as a "changing of the guard® with discrimnation
against plaintiff. M. H Il did not attribute plaintiff's
termnation to disability discrimnation, but testified that she
bel i eved that "higher-ups" were "displeased with" plaintiff's
size. PIff. Ex. D at 76. These allegations, which do not relate
to plaintiff's disability, reflect nothing nore than one person's
view of other's notives and fail to provide evidence fromwhich a
jury could find that disability discrimnation was nore |ikely
than not a notivating or determ native cause of plaintiff's

term nati on. See Perez de la Cruz v. Cow ey Towi ng & Transp.

Co., 807 F.2d 1084, 1086 (1st Cir. 1986) (holding that an
affidavit will not defeat summary judgnent if it contains no nore
t han "vague and unsubstanti ated personal observations”
insufficient to support reasonable jury verdict).

Plaintiff has tried to bolster her claimof discrimnatory
treatnment wth a claimof harassnment by her supervisor which
created a hostile work environnment. However, as is discussed
bel ow, plaintiff has produced no evidence that could support a

finding of discrimnatory treatnent, as opposed to nerely show ng
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that a strained relationship existed between her and her

supervi sor, who was herself a consuner of nental health services.
In short, plaintiff has not net her burden of show ng

pretext by either underm ning defendant's stated reason or

produci ng evidence that discrimnation was the actual cause of

her term nation. Thus, based on the record before nme, no

reasonable jury could find that defendant's proffered reasons for

firing plaintiff were pretextual

C. Failure to Accommbdate Plaintiff's Disability

Plaintiff brings three clains against defendant for failure
to accommodate. Plaintiff alleges that defendant refused her
request "to be assigned to another imedi ate supervisor”; "failed
to reasonably accommodate plaintiff's request for a | eave of
absence w thout pay"; and "failed to reasonably accommodate
plaintiff by hiring her replacenent one nonth before plaintiff
was notified that she had been termnated."” Conpl. 1Y 23, 29,
30. *?

Under the ADA, failure to accommbdate and di sparate
treatnent are analytically distinct clains. In order to
establish a violation of the ADA, a cl aimbrought under failure
to accommodat e does not require any evidence or inference of

intentional discrimnation. Thus, these allegations are not

12. In her nmeno, plaintiff raises for the first tine a failure
to accommodate by reason of defendant's failure to reassign
plaintiff to another available position. However, once again, as
this claimwas not part of the conplaint, I wll not address it.
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eval uated using the MDonnell Douglas framework. See Bulteneyer

v. Fort Wayne Community Sch., 100 F.3d 1281, 1283 (7th Cr.

1996); Brown v. Lankenau Hosp, 1997 W. 277354, at *8 (E.D. Pa.

May 19, 1997). Instead, for the purposes of sumrary judgnent,
the court nust evaluate whether the facts presented by the
nonnovi ng party, if taken as true, could establish failure to
acconmmodate in violation of the ADA. |d.

Under the ADA, the term "discrimnate" includes "not nmaking
reasonabl e accommodati ons to the known physical or nental
[imtations of an otherwi se qualified individual with a
disability who is an applicant or enpl oyee, unless such covered
entity can denonstrate that the acconmodati on woul d i npose an
undue hardship on the operation of the business of such covered
entity. . . ." 42 U S C 8 12112(b)(5)(A). An undue burden is
one which creates "significant difficulty or expense in, or
resulting from the provision of the accommodation.” 29 C F. R
pt. 1630 App. 8 1630.2(p). However, the terns "reasonable
accommodati on" and "undue burden" are not self-explanatory.
Certainly, an acconmodation which is reasonable in sone
situations will be an undue burden in others. Therefore, the
determ nati on of whether a proposed accommodati on i s reasonable
is a fact-specific inquiry.

Caselaw i s clear that when an enpl oyee brings a claim
alleging failure to accommpdate, "it falls to the enpl oyee to
meke at |east a facial show ng that such accomodati on [was]

possible.” Shiring v. Runyon, 90 F.3d 827, 832 (3d Cr. 1996)
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(stating that enployee requesting transfer nust show that there
were vacant, funded positions available). Thus, it is not enough
for a plaintiff to state vaguely that a reasonabl e acconmpdati on
could include reassignnent, transfer, or job restructuring

W t hout providing any evidence that such accommobdati ons were, in
fact, possible. 1d.

Thus, in order to make out a prinma facie case of failure to
accommodate, a plaintiff nust show that a request for a possible
or plausible accomobdation was nmade. If the plaintiff can so
denonstrate, the burden shifts to the defendant to show that the
proposed acconmodation is unreasonable -- that is, that
i npl enmentation of such an acconmodati on woul d cause the defendant

to suffer an undue burden. Bor kowski v. Valley Central Sch.

Dist., 63 F.3d 131, 138 (2d Cir. 1995). "

In the first of her three clains of failure to accommodat e,
plaintiff alleges that defendant failed to accommbdate her
request to be assigned to a different supervisor. Conpl. { 23.
However, plaintiff has not denonstrated -- or even alleged --
that such an accommodation was possible. Plaintiff bears the

burden of producing at |east sonme m ninmal evidence that there was

13. The ADA is less clear about which party bears the burden of
production and persuasion with respect to what constitutes a
"reasonabl e accommpdati on" or "undue burden." |In Borkowski, the
Second Circuit attenpted to chart a m ddl e course between pl acing
t he burden al nost exclusively on either the plaintiff or the
defendant. 63 F.3d at 137. Wile not yet explicitly adopted by
the Third Grcuit, the sane analysis was applied in Shiring. 90
F.3d at 831. Borkowski has been applied by at |east one court in
this district. See Geuss v. Pfizer, Inc., 971 F. Supp. 164, 173
(E.D. Pa. 1996).
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anot her appropriate supervisor to whom she coul d have been
reassi gned.

Furthernore, plaintiff does not allege or offer any evidence
to prove that she took appropriate steps to pursue her request
for an acconmodati on, or that she advised MHASP of the basis for
her conpl aint and her request. Rather, plaintiff offered the
foll owi ng deposition testinony about her request to be
reassi gned:

| did ask Joseph Rogers -- | beeped himand

asked himto call nme at honme and he did. And

| told himl cannot take anynore of this

stuff with Carnen. And | started telling him

how she was treating ne and so forth. And |

said, | want a new supervisor. And he said,

No. He said, | want you to work out -- wite

out recommendations to inprove, you know,

your relationship with her. And then him and

| had a fight and | hung up with him
Def. Mem Ex. E at 68. Plaintiff further testified that she
never put her request or recommendations into witing as
directed. PIff. Mem Ex. E at 69. Courts have held that in
enacting the ADA, Congress envisioned that determ nation about
what constitutes a "reasonabl e accommpdati on” woul d be an

"interactive process" between two parties. Beck v. Univ. of Ws.

Bd. of Regents, 75 F.3d 1130, 1135 (7th Cr. 1996); see also

Mengi ne v. Runyon, 114 F.3d 415, 419 (3d Gr. 1997) (citing Beck

in context of Rehabilitation Act). These courts have further
hel d that when this "interactive process" breaks down, courts
shoul d | ook for signs of "failure by one of the parties to nake

reasonabl e efforts to help the other party determ ne what
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speci fi c accommodati ons are necessary." Beck, 75 F.3d at 1135.
Such a failure can surely be found here. By refusing to put her
request into witing -- or in any way pursue the request for a
new supervisor -- plaintiff has failed to engage in the

comruni cati on which the ADA requires before a cause of action for
failure to acconmodat e can be sustai ned.

In her second allegation of failure to accommodat e,
plaintiff contends that "[s]ince reasonabl e accommbdati on
i ncl udes appropriate adjustnent of policies, accommobdation could
easily have included continuing to retain Walton through her
approved | eave without pay." PIff. Mem at 20. Defendant's
letter granting plaintiff's request for a | eave of absence states
that "[i]t is our policy that a | eave wi thout pay shoul d not
exceed 6 nonths." PIff. Mem Ex. L. This letter, referencing a
IVHASP enpl oynent policy, denonstrates that in this situation a
| eave without pay was a "possible" acconmobdati on.

The burden then shifts to the defendant to show that the
"possi bl e" accommpbdation was, in fact, not reasonable. The sane
evi dence that denonstrates the legitimte, nondiscrimnatory
reason for firing plaintiff, nanmely that the ACT NOW program was
suffering and program out cones worseni ng under plaintiff's
| eadership, also denonstrates that the accommobdati on t hat
plaintiff seeks created an undue burden for the organization.
Thus, defendant has provided sufficient uncontroverted evi dence
to neet the burden of denonstrating that the requested

accommodat i on, al though possi ble, was not reasonable.
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Plaintiff attenpts to argue that the defendant nust prove
that "the additional week or so of already approved | eave woul d
have created an undue hardship for it." PIff. Mem at 33.
However, the wording of plaintiff's own statenent belies this
argunent. It is clear that defendant could not be certain
whet her plaintiff would return in "a week or so" or would
continue to extend her |leave at the last mnute. Surely, an
accommodati on whereby the | eave would be totally dependent upon
plaintiff's changing view of her return date is not required by
t he ADA.

Finally, plaintiff alleges that defendant "failed to
reasonably accommodate plaintiff by hiring her replacenent one
nonth before plaintiff was notified that she had been
termnated.” Conpl. § 30. This allegation is nerely another way
of stating that defendant failed to accomobdate her disability by
firing her while she was on a | eave of absence. Defendant's
hiring of her replacenent before she was termnated is a fact
which, initself, contains no allegation of failure to
accommodate. Again, defendant's actions may have been unfair,
but this is not an adequate basis for a cause of action for

failure to accommodate plaintiff's disability.

D. Har assnent Based on Plaintiff's Disability

Plaintiff also clains that she was harassed based on her
disability and thus subjected to a hostile work environnent. In

order to make out a prima facie case of disability harassnent
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under the ADA, plaintiff nust denonstrate: (1) that she is a
qualified individual with a disability; (2) that she was subj ect
to unwel cone harassnent; (3) that the harassnent was based on
disability or on a request for accommodation; and (4) that the
harassnent altered a term condition, or privilege of

enpl oyment." See Butler v. Gty of Prairie Village, 974 F. Supp.

1386, 1401 (D. Kan. 1997). Further, in order to sustain a cause
of action for hostile work environnment, a plaintiff nust
denonstrate that her workplace was "perneated with discrimnatory
intimdation, ridicule, and insult . . . that is sufficiently
severe or pervasive to alter the conditions of the victims

enpl oynent and create an abusive working environnent." Harris v.

Forklift Sys., Inc., 510 U S. 17, 21 (1993) (citations omtted)

(applying standard to Title VII case). The hostility of the work
envi ronment nust be determ ned by considering factors such as the
frequency, severity, or threatening nature of the purportedly

harassi ng conduct. Garcia-Paz v. Swift Textiles, 873 F. Supp

547, 561 (D. Kan. 1995) (applying Harris analysis to ADA claim.
Plaintiff has brought a claimof harassnent under the ADA
for incidents and comments involving her supervisor, M. Meek.
During her deposition, plaintiff had difficulty recalling the
al l eged incidents of harassnment. Wth respect to the incidents
which plaintiff could renenber, each falls far short of neeting
the prima facie case for harassnent based on disability. In
fact, in her neno, plaintiff avers that Ms. Meek's was verbally

abusi ve, "knowi ng of Walton's disability.”" PIff. Mem, at 29.
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This statenent reveal s a m sunderstanding on the part of the

pl aintiff about the nature of the conduct which is actionable
under the ADA. The words of the ADA prohibit discrimnation
agai nst an individual "because of the disability of such
individual ." 42 U.S.C. 8 12112(a) (enphasis added). Plaintiff
has failed to offer any evidence which |links Ms. Meek's conduct
- either directly or circunstantially -- to discrimnation
against plaintiff on the basis of her disability.

Plaintiff points to the deposition testinony of co-workers,
Carla Mtchell and Bernadi ne Randol ph, to support her cl aim of
harassnment. Both col |l eagues testified that they observed that
plaintiff was sonetines upset after neetings with Ms. Meek. M.
Mtchell recalls that she heard Ms. Meek yell at plaintiff over
the phone. PIff. Ex. B, at 30-40; PIff. Ex. B, at 53-59.

However, none of this testinony in any way connects these

incidents to discrimnation on the part of Ms. Meek on the basis

of plaintiff's disability.
Next, plaintiff points to the foll ow ng exchange -- as
reported in her deposition -- as evidence of discrimnation:

On March 17, 1993, Carnen called nme at ny
office and | wasn't doing too well. . . .

And Carnen could hear in ny voice what wa
wrong because she asked ne what's wong and |
told her. And then she started going on by
saying the following, | want you to call your
doctor when we hang up and tell himthat

you' re upset, overwhel med, and enotional, and
what can you do about it, meaning your
doctor. Quote, you have to separate your
probl ens, synptons fromthe project. Quote,
you have to | earn to manage your ill ness.
Quote, you have to nake a decision of either
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you can work or you're either too sick to

wor k and you shouldn't be working. Quote,

people wth your synptons are manic

depressi ve and you have to manage that. And

at that point I just said, Carnen, | have to

go and | hung up on her.
PIff. Ex. A at 29-30. Whiile it is possible that these comments
reveal a lack of sensitivity on the part of Ms. Meek, they do not
reveal the discrimnatory aninus or bias necessary to rise to the
| evel of harassnment. Plaintiff concedes that it was evident in
her voice that she "wasn't doing too well."” M. Meek's comrents
are at worst critical, but at best appear to have been ai ned at
hel ping plaintiff sort through her difficulties and get help.
There is sinply no indication of intimdation, ridicule or insult
in these comments. Plaintiff also makes the allegation that M.
Meek's nmere reference to her as having mani c-depression is itself
evi dence of discrimnation. Def. Mem Ex. E. at 204-205.
However, no reasonable jury could conclude that Ms. Meek's
m scharacterization of plaintiff's condition, even when taken
with the rest of her comments, is sufficient to support a finding
of harassnent.

Plaintiff also testifies about a statenment purportedly nmade
by her supervisor, M. Meek, in June 1993 that plaintiff nust
attend graduation because it "is an essential part of your job
and you must go . . . if you don't go, attend this graduation,
you wll be fired." Def. Mem Ex. E, at 48. Plaintiff was

granted | eave not to attend the graduation, and she was not fired

for her failure to attend. M Meek's statenent appears to have
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been no nore than a statenent of policy regarding plaintiff's
duties as head of the program M. Meek's alleged coment --
especially conmbined with the fact that her disability was
accommodat ed -- does not support a claimof harassnent.

Plaintiff also contends that she felt harassed by Ms. Meek's
phone calls to her while she was hospitalized. Plaintiff offered
the follow ng deposition testinony: "[F]irst she'd start out by
saying, well, how are you and things |ike that. And then she
said, Well, when are you com ng back, when are you com ng back

." Def. Mem Ex. E at 59-62. Surely these questions do not
equate with harassing plaintiff based on her disability. Again,
plaintiff fails to make the necessary connection between these
phone calls and her disability, thus precluding a |egal finding
of harassnent.

Plaintiff's next argues that Ms. Meek's deposition testinony
that she did not know if plaintiff's "judgnment woul d be adequate”
when she was hospitalized constitutes evidence of harassnent.
PIff. Supp. Ex. S at 106, 109-110. ' This statenent was not nade
to the plaintiff, and plaintiff does not claimthat she had any
know edge of Ms. Meek's statenent prior to this litigation.

Whet her or not Ms. Meek's concern was warranted in this instance
is not the question before the court. Rather, it is enough that
this court find that her statenment reflects a rational concern

and in no way constitutes evidence that Ms. Meek was targeting

14. This deposition transcript was provided at oral argunent and
has been marked by the court as PIff. Supp. Ex. S
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plaintiff because of her disability. Thus, it is the
determ nation of this court that no reasonable jury could find
discrimnation in this statenent by M. Meek.

Finally, plaintiff points to a performance eval uation in
which Ms. Meek's states that she felt overburdened by plaintiff's
use of sick |eave. Def. Mem Ex. D. Again, this does not
provi de any evidence of discrimnation. Instead, M. Meek's
comrent supports defendant's argunent that plaintiff's absences
created difficulties for the program There is sinply no
evidence that Ms. Meek harassed plaintiff or treated her any
differently because she was di sabl ed.

I nstead, plaintiff's evidence reveals that she had a
strai ned working relationship with her supervisor. The stress
and anxiety of this relationship exacerbated her depression. One
of plaintiff's colleagues, Ms. Hill, acknow edged that M. Meek
was difficult to work with: "[The] way that she treats people,
they would feel very degraded.” PIff. Ex. D at 71. However
this former MHASP enpl oyee did not testify that Ms. Meek treated
mental heal th consunmers and nonconsuners differently. Nor do any
of the alleged incidents of harassnent relate to plaintiff's
disability. Even plaintiff's own deposition testinony fails to
all ege that Ms. Meek harassed her because of her disability.
Counsel asked, "Wy do you think Ms. Meek treated you in a
hostile manner?" Plaintiff replied, "I don't know. |'mnot the
only one she treats this way. There had been many peopl e that

were treated wongfully by her, many." Def. Ex. E at 66. Once
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again, wthout proof -- or at |east enough evidence to support an
inference -- that she was harassed because of her disability,
this conduct is not actionable under the ADA. Al of these

al l eged incidents -- considered both individually and together --
fall far short of neeting the Harris standard. Accordingly,

defendant's notion for summary judgnment will be granted.

E. Mbtion to Anmend the Conpl ai nt

Plaintiff has filed a petition to anmend her origi nal
conplaint in order to raise the additional claimof
di scrimnation agai nst her based on the perceived disability of
obesity. PIff's Pet. to Anend Conpl. at 2. Plaintiff's claim of
di scrimnation based on the perceived disability of obesity is
based on the testinony of one witness, Alberta HIl, who was
deposed on May 6, 1997. PIff. Mem Ex. D at 76. Yet, plaintiff
waited until OCct. 3, 1997, well after discovery in the case had
concluded -- and after defendant's sunmary judgnent notion was
filed -- to file this petition to anend. Plaintiff has provided
no expl anation for this delay.

Courts have held that a notion to anend a conpl aint nmay be
denied if the additional clainms could not withstand a notion to

di sm ss. See Rodgers v. Lincoln Towing Serv., Inc., 771 F.2d

194, 204 (7th Gr. 1991) (holding that refusal to allow plaintiff
to anend conplaint is proper "where the proposed anendnent fails
to allege facts which woul d support a valid theory of liability")

(citations omtted); see also FEED.1.C. v. Bathgate, 27 F.3d 850,
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874-75 (3d Cir. 1994). | find that this is true of the claim
raised by plaintiff in this petition. 1In so doing, | accept as
true "all of the factual allegations in the conplaint as well as
t he reasonabl e inferences that can be drawn fromthent and
determine that "no relief could be granted under any set of facts

whi ch could be proved." Piecknick v. Commonwealth of Pa., 36

F.3d 1250, 1255 (3d Cir. 1994) (citation omtted). The claim
asserted by plaintiff is neritless on its face.

Case law and the rel evant regul ati ons have established that
in alnmost all circunstances, obesity alone is not recognized as a
disability under the ADA. See 29 C.F.R pt. 1630 App. 8§
1630. 2(j) ("except in rare circunstances, obesity is not

considered a disabling inpairnent"); Torcasio v. Mirray, 57 F.3d

1340, 1354 (4th Gr. 1995), cert. denied, 116 S. Q. 772 (1996)

(citing recent cases which find that obesity is not a disability

under the ADA); Mirrow v. Gty of Jacksonville, Ark., 941 F.

Supp. 816, 821 (E.D. Ark. 1996). An exception to this rule could
possibly exist if a person clained that obesity substantially
[imted his or her ability to performa major life activity.
However, that is not the case here. Plaintiff nmakes no

contention that she was either so inpaired or limted, or that
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she was perceived as being substantially limted in a mgjor life
activity. '

Rat her, in support of her claim plaintiff only points to
t he deposition testinony of one witness that another NMHASP
enpl oyee nade a derogatory comment about plaintiff's size in a
di scussi on about a pronotional video. Thus, the necessary
al | egati ons have not been nmade; nor could they be nade based on
the facts as presented in the proposed anmendnment. A disparagi ng
remar k about her size does not equate wth treatnent of her size
as inpairing one of her mgjor life activities. Plaintiff's
proposed anmended conplaint fails to state a clai mupon which
relief could be granted. Further, | amreluctant to permt
anendnent at this |late date, especially where the nature of the
purported new disability clained is totally different fromthe
one on which original pleadings and all discovery have been

based. See, e.qg., Adans v. Gould Inc., 739 F.2d 858, 868 (3d

Cr. 1984). Accordingly, leave to file an anended conplaint wll

be deni ed.

15. In order to bring a claimof perceived disability under the
ADA, a plaintiff must show either that (1) while she had a
physical or nmental inpairnment, it did not substantially limt her
ability to performnmajor life activities, or, alternatively, that
(2) she did not suffer at all froma statutorily prescribed
physical or nmental inpairnment, and that her enpl oyer treated her

i npai rment (whet her actual or perceived) as substantially
l[imting one or nore of her major |ife activities. Cook v. State

of R1. Dep't of MHRH, 10 F.3d 17, 23 (1st Cr. 1993).
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For these reasons, defendant's notion for summary judgnent
is granted and plaintiff's notion to amend her conplaint is

denied. An appropriate order follows.

BY THE COURT:

Marjorie O Rendell, J.
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