IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVWRENCE LI NES : CIVIL ACTI ON
Petiti oner, :
V.

DAVI D LARKI N, WARDEN, :
Respondent . : No. 97-1500

VEMORANDUM AND ORDER

VanArt sdal en, S.J. Novenber 10, 1997
Petitioner Lawence Lines is a prisoner currently
incarcerated in the State Correctional Facility at Dall as,
Pennsyl vania. On February 28, 1997, he filed a Petition for
Wit of Habeas Corpus (filed docunent #1). The matter was
referred to U S. Magistrate Judge Arnold C. Rapoport, who filed a
Report and Recommendati on on October 23, 1997 that Petitioner's
Petition for Wit of Habeas Corpus be denied and dism ssed (filed
docunent #12). Petitioner has filed Objections to Judge
Rapoport's Report and Recommendation (filed docunent #13), but
for the reasons discussed below, the Petition for Wit of Habeas
Corpus w Il be denied and di sm ssed.

Pr ocedur al Backgr ound

On Cctober 10, 1986 Petitioner was convicted by a jury in
the Court of Common Pl eas of Bucks County, Pennsylvania. During
the jury deliberations, Petitioner escaped and renai ned a
fugitive until he was recaptured on Decenber 21, 1986. Wile he
was a fugitive, his attorney filed tinely post-verdict notions on
his behalf. After he was apprehended, Petitioner retained new

counsel who filed the followng clains for relief:



(1) The trial court erred in admtting certain evidence in
violation of the rul e against hearsay;

(2) The prosecutor interjected evidence which was
inflammatory, prejudicial and irrel evant, depriving
Petitioner of a fair trial;

(3) The prosecutor's closing argunment contained his personal
opi nion of the evidence, depriving Petitioner of a fair
trial; and

(4) Petitioner was deprived of effective assistance of
counsel .

See Magi strate's Report and Reconmendation, p. 3.

The Commonweal t h sought to quash the post-verdict notions
due to Petitioner's fugitive status. The trial court, however,
deni ed the request. The trial court denied Petitioner's post-
verdict notions in an opinion dated May 23, 1991, and on July 19,
1991 Petitioner was sentenced to |ife inprisonnent w thout
par ol e.

Petitioner filed a tinmely appeal to the Pennsylvania
Superior Court, raising the foll ow ng issues:

(1) I'n his closing the prosecutor continuously expressed his

personal opinions of the evidence so as to deprive

Petitioner of a fair trial;

(2) The Commonweal th comm tted prosecutorial msconduct in

(a) failing to disclose excul patory evidence concerning its

star witness, (b) failing to conply with the discovery

rules, and (c) failing to correct perjured testinony of the
star wi tness; and

(3) Petitioner was denied effective assistance of counsel

when counsel: (a) failed to object to hearsay statenents,

(b) failed to prepare properly for trial and conduct an

i ndependent defense investigation, (c) failed to introduce

character witness testinony, and (d) failed to devel op and

present a coherent and cogent theory of defense.

See Magi strate's Report and Reconmendation, p. 4.



In an opinion filed June 19, 1992, the Superior Court
guashed the appeal under the fugitive waiver rule stating that as
Petitioner had been a fugitive, he had forfeited his right to
appeal under Pennsyl vania state | aw.

Petitioner sought discretionary review by the Pennsyl vani a
Suprenme Court on only the follow ng two issues:

(1) Whether the trial court has discretion to hear the post-

verdi ct notions of a defendant who was briefly absent during

t he pendency of post-trial notions, but who was present for

all hearings on those notions, and

(2) Whether a defendant who is a fugitive for a brief tinme

during the pendency of post-trial notions, but present

t hroughout all post-trial hearings and the appellate

process, is forever barred from appellate review

See Magi strate's Report and Reconmendation, p. 4.

The Suprenme Court denied allocatur. On March 31, 1993,
Petitioner filed a petition seeking collateral relief under the
Post Conviction Relief Act (PCRA), 42 Pa. C.S.A 8§ 9541, et seq.
raising the followmng clains for relief:

(1) Appellate counsel was ineffective for failing to argue

that the Superior Court's retroactive application of

Commonweal th v. Jones violated Petitioner's due process
rights;

(2) Appellate counsel was ineffective for failing to argue
that the retroactive application of Commonwealth v. Jones
violated the constitutional prohibition against ex post
facto | aws;

(3) Appellate counsel was ineffective for failing to argue
that a five-year delay in Petitioner's sentencing violated
his Sixth Anendnent right to a speedy trial;

(4) Appellate counsel was ineffective for failing to pursue
trial counsel's ineffectiveness for failing to object to the
trial court's jury instruction regarding acconplice
testinony; and



(5) Petitioner was entitled to a newtrial on the basis of
after-di scovered evi dence.

See Magistrate's Report and Reconmendation, p. 5.

After a hearing, the court, on March 10, 1995, dism ssed the
petition. Petitioner appealed the denial of his PCRA petition to
t he Pennsyl vani a Superior Court, raising the sanme clains he
raised in his PCRA petition. The Superior Court affirmnmed
di sm ssal of the petition on August 31, 1995, and on February 29,
1996, the Pennsyl vani a Suprene Court denied all ocatur.

The instant habeas petition was filed on February 28, 1997,
seeki ng federal habeas relief on the foll ow ng grounds:

(1) Petitioner's due process rights were violated (a) when

t he prosecutor refused, despite demand, to disclose that a

W t ness had been i nmuni zed, and (b) when the prosecutor

permtted a wwtness to perjure hinself through his

assertions of non-involvenent in drug activity

(2) Petitioner was denied his Sixth Amendnent right to
conpet ent counsel and to confront w tnesses against him

(3) Trial counsel was ineffective for failing to (a) ask for
severance of the counts; (b) object to hearsay; (c) adopt
any theory of defense; and (d) call character w tnesses; and

(4) The prosecutor's closing argunent constituted

prosecutorial m sconduct, and violated Petitioner's right to

due process.

See Magi strate's Report and Reconmendati on, p. 6.

On CQctober 23, 1997, Magi strate Judge Rapoport filed a
Report and Recommendati on recommendi ng that Petitioner's Petition
for Wit of Habeas Corpus be denied and dism ssed (filed docunent
#12) .

Di scussi on

Absent exceptional circunstances, a federal court wll not
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entertain the clainms of a habeas corpus petitioner until the

petitioner has exhausted the state renedies available at the tine

of his federal petition. Picard v. Connor, 404 U S. 270, 275
(1971); Brown v. Cuyler, 669 F.2d 155, 157 (3d Cr. 1982); 28

U S C 8§ 2254(b). A federal habeas corpus petition which
i ncl udes any unexhausted cl ains generally nust be di sm ssed
wi t hout prejudice for failure to exhaust all state-created

remedies. Doctor v. Walters, 96 F.3d 675, 678 (3d G r. 1996).

The state nust be given the "initial opportunity to pass upon and

correct"” alleged violations of a petitioner's constitutional

rights. Picard, 404 U S at 275, citing Wlwording v. Swenson,
404 U.S. 249, 250, 92 S. C. 407, 30 L. Ed. 2d 418 (1971).
Petitioner nust exhaust each constitutional claimsought in

hi s habeas petition. Tillett v. Freeman, 868 F.2d 106 (3d Cr.

1989); See 28 U.S.C. 8§ 2254(c). Exhaustion of state renedies
generally requires a petitioner to have fairly presented his

constitutional clains to the highest state court. Chaussard v.

Ful coner, 816 F.2d 925, 928 (3d Cir.), cert. denied, 484 U.S.

845, 108 S. . 139, 98 L. Ed. 2d 96 (1987); Swanger V.

Zi merman, 750 F.2d 291 (3d Cir. 1984). A petitioner "shall not
be deened to have exhausted the renedies available ... if he has
the right under the law of the State to raise, by any avail able
procedure, the question presented.” 28 U S.C. 8§ 2254(c).

Al t hough exhaustion does not require that the highest state court
actually rule on the nerits of a petitioner's clains, it does

require that the court be given the opportunity to review them
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Bond v. Fulconer, 864 F.2d 306 (3d Cir. 1989).

Under Pennsylvania | aw, habeas corpus relief may be sought
only when renedies in "ordinary course" have been exhausted or

are not available. 42 Pa. Cons. Stat. 8 6503(b); see also Doctor

v. Walters, 96 F.3d 675, 680 (3d Cr. 1996)(citing Commonweal t h

v. Wilfe, 413 Pa. Super. 583, 605 A 2d 1271, 1273, appeal denied,
531 Pa. 646, 612 A 2d 985 (1992)). Conpliance nmay be excused
when any further attenpts to assert clains in state court woul d

be futile. 28 U S.C. 8 2254; see also Doctor, 96 F.3d at 681.

Additionally, the general rule that a federal habeas corpus
petition which includes any unexhausted clai ns nust be di sm ssed
for failure to exhaust all state renedies, does not apply when
unexhausted clains are procedurally barred. 1d. at 681
Furthernore, a petitioner's failure to exhaust state renedi es may
be excused when state law clearly forecl oses state court review
of unexhausted clainms. 1d. at 681. Therefore, a federal court
should dismss a petition for failing to exhaust state renedies
if the court is uncertain how a state court would resol ve a

procedural default issue. 28 U S.C. § 2254; see also Doctor, 96

F.3d at 681

Petitioner objects to the Magistrate's Report and
Recommendation. Specifically, Petitioner objects first, to the
Magi strate's conclusion that a procedural default occurred in
this case "when the petitioner sought discretionary review by the
state Suprene Court on two issues only, and abandoned the issues

he rai ses here" (filed docunent #12, p. 10), and second, to the
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Magi strate's om ssion of discussion of Third Grcuit case Doctor

v. Walters, 96 F. 3d 675.

Al t hough Petitioner objects to the Magistrate's om ssion of
any di scussion of Doctor in his Report and Reconmendation, | do
not see how the Magistrate's reliance on that case or the
rational e therein would have produced a different result for
Petitioner. |In fact, | think Doctor hurts Petitioner nore than
it helps him Followng the court's rationale in Doctor, | nust
dism ss Petitioner's habeas corpus petition because Petitioner
has not exhausted his state renedies. Petitioner has raised new
clainms in his federal habeas corpus petition which he has not yet
rai sed in the Pennsylvania Suprene Court. He has not yet given
t he Pennsyl vani a Suprene Court the opportunity to reviewthe
nmerits of these new issues.

Petitioner contends that he did not "abandon" the issues he
rai ses here in his appeal to the Pennsylvania Suprenme Court, but
rat her that he would have been preluded, as a matter of law, from
raising in the state suprene court the issues he raises here.
Petitioner contends, therefore, that "the only question that
[Pletitioner could have presented to the Pennsyl vani a Suprene
Court was the propriety of the Superior Court's decision that he
had forfeited his appellate rights by fleeing." Petitioner's
bj ections to the Magistrate's Report and Recommendati on, p. 2.

The Pennsylvania fugitive waiver rule provides that a
fugitive waives the right to appeal a crimnal conviction. Pa.

R App. P. 1972(6) In its application of this rule, the
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Pennsyl vani a Superior Court said that Petitioner waived his right
to an appeal when he escaped from custody in 1986. Petitioner
argues, therefore, that he is procedurally barred from appealing
the issues he seeks to raise in this habeas proceeding to the
state suprene court because the Pennsylvania Superior Court has
already said that he forfeited the right, and the suprene court
deni ed al | ocat ur.

Al t hough the Pennsyl vania Superior Court has said that
Petitioner has no right to an appeal under Pennsylvania law, it
is not entirely clear that the Pennsyl vania Suprene Court would
not have heard Petitioner's clains, nor that Petitioner was
procedurally barred fromappealing his clains to the state
supreme court. Because has not appealed the issues in the
instant petition to the Pennsylvania Suprene Court, the highest
state court has not yet had the opportunity to review the nerits
of the clains Petitioner now raises, and therefore, the
Pennsyl vani a Suprene Court has not been given the chance to
correct any alleged error or mstake of the |ower state court.

A state rule provides an independent and adequate basis for

precluding federal review of a state prisoner's habeas

clainms only if: (1) the state procedural rule speaks in

unm st akabl e terns; (2) all state appellate courts refused

to review the petitioner's clains on the nerits; and (3) the
state courts' refusal in this instance is consistent with

ot her deci si ons.

Doctor, 96 F.3d at 683-84 (citing, Neely v. Zi mernan, 858

F.2d 144, 148 (3d Gr. 1988)).
The state fugitive waiver rule is not an adequate state

procedural rule permtting federal habeas review of Petitioner's
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procedural ly defaulted clainms because it was not firmy
established at the tinme of the alleged waiver that a Pennsylvani a
court |acked the discretion to hear an appeal first filed after
Petitioner had been returned to cust ody.

As the Third Grcuit in Doctor correctly explains, | mnust
consi der whet her the Pennsylvania rule was clear, firmy
established, and regularly applied in 1986, when Petitioner
escaped from custody and all egedly wai ved the right to appeal.

See Reynolds v. Ellingsworth, 843 F.2d 712, 722 (3d Cr.), cert.

denied, 488 U. S. 960, 109 S. C. 403, 102 L. Ed. 2d 391
(1988) (generally federal courts should determ ne questions of
procedural default according to the habeas waiver |aw in effect

at the tine of the asserted waiver)(citing Spencer v. Kenp, 781

F.2d 1458, 1469 (11th Cir. 1986).

The Third Grcuit, in Doctor, exam ned two opinions of the
Pennsyl vani a Suprene Court. 96 F.3d at 685-86. The court | ooked
to Comonwealth v. Galloway, 460 Pa. 309, 333 A 2d 741 (1975),

and Commonwealth v. Passaro, 504 Pa. 611, 476 A 2d 346 (1984).

In Gall oway, the defendant escaped from custody during the
pendency of his direct appeal to the Pennsylvania Suprene Court.
After the defendant was returned to custody, the Pennsylvania
Suprene Court denied the petition to dism ss the appeal,
explaining that the rational e behind dismssing an appeal while a
convicted defendant is a fugitive rests upon "the inherent

di scretion of any court to refuse to hear the claimof a litigant

who, by escaping has placed hinmself beyond the jurisdiction and
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control of the court, and hence, m ght not be responsive to the
judgnent of the court."” Glloway, 333 A 2d at 743. The court
found no basis to dismss the defendant's appeal because he was
in custody when the case was actually argued, and was, therefore,
Within the jurisdiction and control of the court and thus
responsive to any judgnent entered at that tine. Glloway, 333
A 2d at 743.

Fol l owi ng t he Pennsyl vania Suprenme Court's decision in
Gal | oway, Pennsylvania's internmediate courts consistently
recogni zed their discretion to hear properly filed appeals so
| ong as the defendant had returned to the jurisdiction before the

appeal was dism ssed. See, e.qg., Comonwealth v. MIIligan, 307

Pa. Super. 129, 452 A 2d 1072 (1982); Conmmonwealth v. Harrison,

289 Pa. Super. 126, 432 A 2d 1083 (1981); In Interest of J.J.,

540 Pa. 274, 656 A 2d 1355 (1995).

I n Passaro, the defendant escaped from custody while his
di rect appeal to the Superior Court was pending. 476 A 2d 346.
The court granted the Commonweal th's notion to quash the appeal
before the defendant returned to Pennsylvania. Wen the
defendant returned, he filed a petition to reinstate his appeal
whi ch both the Superior Court and the Suprene Court denied. The
st at ed:

The escape of a convicted defendant from confinement may

properly be considered a rejection of the |legitimte nmeans

af forded the defendant for challenging his conviction and

i nprisonnent. Thus, by choosing to flee and live as a

fugitive, a defendant forfeits the right to have his claim
consi der ed.
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Passaro, 476 A.2d at 349.
The court, in Doctor, surmni sed that Passaro did not overrul e
Gl loway, and explained that it did not read Passaro to elimnate

the discretion conferred in Gll oway. Doctor, 96 F.3d at 685.

Rat her, the court in Doctor, read the cases to reflect an

i nportant distinction which turns on whether the crim nal
defendant is returned to custody before or after the appeal is
dismssed. [|d. |If he is returned before the appeal is

di sm ssed, the appellate court has the discretion to hear the
appeal, but if the defendant is returned to custody after the
appeal i1s dismssed an appellate court |acks the discretion to
reinstate and hear the appeal. Doctor, 96 F.3d at 685; see also
Jones, 564 A.2d at 986. The Third CGrcuit, in Doctor, points
out that as of 1986, Pennsylvania | aw had never confronted the
situation that arises where a crimnal defendant escapes and is
recaptured before the appell ate process was ever initiated. 96
F.3d at 686.

The facts of this case are nearly identical to those in
Doctor. Here, Petitioner fled and was recaptured before his
appeal was even filed. Therefore, he was within the jurisdiction
of the state court. Under a Glloway analysis, a court would
have the discretion to hear an appeal filed by a crim nal
def endant because the defendant would be in custody during the
entire pendency of his appeal and, thereby, subject to the
enforcenent of any order entered. It was unclear, however, how a

Passaro anal ysis would apply in this case. Neither of these
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cases, nor any other Pennsylvania case, answered the question of
what a Pennsyl vania court would do in a situation where a

crim nal defendant escaped and was recaptured before an appeal
was even filed. Consequently, as in Doctor, the Pennsylvania
courts, in this case, "did not rely on an 'adequate' procedural
rule to deny [P]etitioner a review of his appeal on the nerits.”
As a result, | nust deny and dism ss the instant habeas petition
as Petitioner has not exhausted his state court renedies.

Concl usi on

The Pennsyl vani a Suprene Court was never given the
opportunity to review any alleged error of the |ower state court
because Petitioner never appeal ed the present clainms to the
court. It is not clear that the Pennsylvania Suprenme Court would
not hear Petitioner's clains, nor do | think it would be futile
for Petitioner to present his clains to that court. Because it
is possible that the state suprene court would review
Petitioner's clainms, and it is unclear what the court would do if
gi ven the opportunity to review Petitioner's clains, | nust
dism ss Petitioner's petition for federal habeas corpus for
Petitioner's failure to exhaust his state court renedies.
Consequently, Petitioner's petition for federal habeas corpus
relief wll be denied and di sm ssed.

An appropriate O der follows.

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LAVWRENCE LI NES : CIVIL ACTI ON
Plaintiff, :

V.
DAVI D LARKI N, WARDEN, :

Def endant . : No. 97-1500

ORDER

Except to the extent set forth in the acconpanyi ng
Menor andum the Report and Reconmendati on of the Magi strate Judge
i s APPROVED and ADOPTED. It is FURTHER ORDERED that the Petition
For Wit of Habeas Corpus filed by Petitioner Lawence Lines, is

DENI ED and DI SM SSED.

BY THE COURT,

Donal d W VanArtsdal en, S.J.

Novenber 10, 1997



