IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JCEL D. HARRI S . CIVIL ACTI ON
VS. :
NATI ONAL RAI LROAD . NO 97-CV-3351

PASSENGER CORPORATI ON

VEMORANDUM AND ORDER

JOYNER, J. Novenber , 1997

The defendant National Railroad Passenger Corporation
(“Amtrak”) has filed a notion to transfer venue in this case to
the US. District Court for the District of Delaware pursuant to
28 U. S.C. 81404(a). For the reasons set forth below, the notion
i s deni ed.

Backgr ound

Plaintiff contends that he suffered physical and enoti onal
injuries as the result of a shooting which occurred while he was
working in the | oconotive shop at Antrak’s WI m ngton (Del aware)
Mai nt enance facility on April 10, 1997. On that date, one of
plaintiff’ s co-enployees went on a shooting ranpage in which he
killed one foreman and seriously wounded two ot hers before he
hi nsel f was shot and killed by the WI m ngton police. Al though
plaintiff is hinmself a resident of WI m ngton, Delaware, he filed
this action pursuant to the Federal Enployers’ Liability Act, 45
U S C 851, et. seq. (“FELA’) in this Court as Antrak does

busi ness and has offices in Philadel phia. By this notion,



def endant argues that this case is properly transferred to the
District of Delaware since that is where plaintiff resides, that
is where the incident occurred and where nmany of the w tnesses
are | ocat ed.

Di scussi on

Def endant’ s notion invokes 28 U. S.C. 81404(a), which

provi des:
For the conveni ence of parties and witnesses, in the
interest of justice, a district court may transfer any civil

action to any other district or division where it m ght have
been brought.

FELA broadly defines venue in 45 U . S.C. 856 which states, in
rel evant part:
Under this chapter an action may be brought in a district
court of the United States, in the district of the residence
of the defendant, or in which the cause of action arose, or
i n which the defendant shall be doing business at the tine
of commenci ng such action. The jurisdiction of the courts
of the United States under this chapter shall be concurrent
with that of the courts of the several states.
Wil e 81404 gives the district courts discretion to decide a
notion to transfer based on an individualized, case-by-case
consi derati on of conveni ence and fairness, such notions are not

to be liberally granted. Stewart Organization, Inc. v. Ricoh

Corp., 487 U.S. 22, 29, 108 S.Ct. 2239, 2244, 101 L.Ed.2d 22
(1988); Shutte v. Arncto Steel Corp., 431 F.2d 22, 25 (3rd Cir.

1970). The burden of establishing the need for transfer rests
with the novant. In FELA actions, the party noving for transfer
must meke a clear, definite, and unequivocal case for the

transfer. Musser v. Consolidated Rail Corporation, 1996 W




417352 (E. D.Pa. 1996); Coble v. Consolidated Rail Corp., 1992 W

210325 (E.D. Pa. 1992).
In ruling on a defendant’s notion, the plaintiff’s choice of

venue is not to be lightly disturbed. Jumara v. State Farm

| nsurance Co., 55 F.3d 873, 879 (3rd Cir. 1995). It should be

not ed, however, that the plaintiff’s choice of forumis entitled
to l ess weight where the plaintiff chooses a forumwhich is
nei ther his honme nor the situs of the occurrence upon which the

suit i s based. Jordan v. Del aware & Hudson Railway Co., 590

F. Supp. 997, 998 (E.D.Pa. 1984); Schmdt v. Leader Dogs for the

Blind, Inc., 544 F.Supp. 42, 47 (E.D.Pa. 1982).

In deciding a notion to transfer, the court nust first
determ ne whether the alternative forumis a proper venue and
t hen whet her the bal ance of convenience clearly weighs in favor

of a transfer. See: Watt v. Consolidated Rail Corp., 1997 W

288607 (E.D.Pa. 1997). In considering convenience, the courts
shoul d consider the parties’ residences, the residence of
potential w tnesses, the situs of events giving rise to the

| awsuit, the location of records and docunments and all other
practical problens that nake the trial of a case easy,
expedi ti ous and i nexpensive. Additional public interest factors
are properly considered such as the rel ative congestion of court
dockets, choice of |aw considerations and the rel ationship of the
community in which the courts and jurors are required to serve to

t he occurrences that gave rise to the litigation. Qlf Gl Corp

v. Glbert, 330 U S 501, 508-509, 67 S.Ct. 839, 843, 91 L.Ed.
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1055 (1947); Kielczynski v. Consolidated Rail Corp., 837 F. Supp

687, 689 (E.D.Pa. 1993). The convenience of witnesses is given
| ess consideration where the defendant is a transportation
conpany and is able to bring the witnesses to the forumwth

little difficulty. Kielczynski, at 689; 15 C Wight, A Mller

and E. Cooper, Federal Practice & Procedure,2d, 83851 at 423
(1986) . Transfer is not warranted if the result is nerely to
shift the inconvenience fromone party to the other. Vipond v.
Consolidated Rail Corp., 1994 U S. Dist. Lexis 13898 (E.D. Pa.

1994), citing Kinball v. Schwartz, 580 F. Supp. 582, 588 (WD. Pa.

1984) .

Applying these principles to the case at hand, we first
observe that M. Harris’ resides and Antrak does business in
W1 m ngton, Delaware and that is where the shooting incident at
i ssue took place. Cearly, venue lies in the District of
Del aware and plaintiff could have comenced this action there
just as easily as he did here.

We next exam ne the convenience factors and in so doing take
judicial notice that a distance of no nore than 35 mles
separates W I m ngton, Del aware from Phil adel phia, Pennsyl vani a.
Wil e several of the potential w tnesses reside in Delaware, it
is also clear that nearly an equal nunber reside within the
Eastern District of Pennsylvania, including several Antrak
enpl oyees, plaintiff’'s treating psychiatrist and defendant’s
clainms representative. Wile several WImngton police officers

are also potential wtnesses, plaintiff has agreed to depose
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those officers in Delaware at their convenience. In any event,
under Fed.R Gv.P. 45(b)(2), this Court’s subpoena power extends
for 100 mles and thus conpelling the attendance of any necessary
police or other witnesses at trial in the Eastern D strict should
be easily achieved, particularly in light of Arrak’s status as a
transportati on conpany.

We |ikew se cannot find that the District of Del aware has no
greater public interest in the outcone of this case than does
this court. |Indeed, Antrak has offices and does business in both
districts and thus the relationship and stake in the outcone of
this case which each community and its jurors have is essentially
the same. Moreover, according to the 1996 Federal Court
Managenent Statistics, while the U S. District Court for the
District of Delaware had fewer new case filings (870) than did
the Eastern District (9,720), the Eastern District has nore
judges (23) than does its neighbor to the south (4) and takes an
average of twelve (12) nonths to dispose of its cases in contrast
to the twenty-one (21) nonths which it takes in Delaware. W
t herefore conclude that the interests of judicial econony and
efficiency mlitate in favor of this action remaining in this
court.

In view of all of the foregoing, we cannot find that the
def endant has net its burden of showi ng that the interests of
justice and the conveni ence of the parties and w tnesses are best
served through a transfer of this case to the District of

Del aware. For these reasons, the nmotion to transfer venue will be
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deni ed pursuant to the attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JCEL D. HARRI S : CIVIL ACTI ON
VS. :
NATI ONAL RAI LROAD . NO 97-CV-3351

PASSENGER CORPORATI ON

ORDER

AND NOW this day of Novenber, 1997, upon
consi deration of Defendant’s Mdtion to Transfer Venue and
Plaintiff’'s Response thereto, it is hereby ORDERED that the
Motion is DENIED for the reasons set forth in the preceding

Menmor andum

BY THE COURT:

J. CURTIS JOYNER, J.



