IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI SA M LLER : CIVIL ACTI ON
V.
JACK VEBBER, et al. ; NO. 96-5832

VEMORANDUM ORDER

Presently before the court is the Mtion of defendants
Jack Webber and the School District of Philadel phia for Sanctions
pursuant to Fed. R Civ. P. 11(c). Defendants assert that
plaintiff's amended conpl aint shows a failure by counsel
appropriately to investigate the nerits of plaintiff’'s case
before filing this action and that counsel continues to violate
his duties under Rule 11 by refusing to abandon a claimwhich is
not viable. Defendants ask the court to dismss plaintiff’s
remai ning claimand to order counsel to reinburse the School
District for the costs of defending this action.

The factual background and pertinent |egal principals
in this case are set forth in the court’s nmenorandum of My 30,
1997.

Plaintiff alleges in her anended conpl aint that she was
sexual |y assaulted. |If true, as the court noted in the
menor andum of May 30th, this could inplicate her |liberty interest
in bodily integrity and physical safety which is protected by

substantive due process. Defendants present evidence to suggest



that plaintiff will be unable to sustain this allegation. |If
they have intentionally m srepresented an inproper verbal sexual
overture as a sexual assault, plaintiff and her counsel may be
subject to sanctions as well as an adverse judgnent. The court,
however, wi Il not nmake such a determ nation at this juncture.

The court does invite plaintiff’s counsel to reread the
di scussion regardi ng state-created danger clains at pages 8-12 of
the May 30th nenorandum The court reiterates that to sustain
her claim plaintiff nmust show she was deprived of a right

protected by substantive due process. See Kneipp v. Tedder, 95

F.3d 1199, 1205 (3d Cr. 1996). The court reiterates that cases
i n which cogni zabl e state-created danger cl ai ns have been
recogni zed i nvol ved death or substantial physical injuries or
assaults.! Courts have refused to recogni ze such clains where a

plaintiff’s injuries have been | ess severe.?

! See e.qg., Kneipp, 95 F.3d at 1203 (plaintiff
sust ai ned pernmanent brain danmage and inpairnent of basic bodily
functions); L.W v. Gubbs, 974 F.2d 119, 120-21 (9th Cr. 1992)
(nurse directed by state officials to work al one with known
vi ol ent sex of fender was assaulted and raped), cert. denied, 113
S. C. 2442 (1993); Cornelius v. Town of Highland Lake, 880 F.2d
348, 350 (11th Gr. 1989) (plaintiff kidnapped at knife point and
hel d hostage for three days), cert denied, 494 U S. 1066 (1990);
Nashi yama v. Dickson County, Tenn., 814 F.2d 277, 279 (6th Cr.
1987) (plaintiffs' daughter beaten to death); Wod v. Ostrander,
879 F.2d 583, 586 (9th Cir. 1989) (plaintiff was raped), cert.
deni ed, 498 U.S. 938 (1990).

2 See, e.qg., Abeyta By Martines v. Chama Valley
| ndependent School District, 77 F.3d 1253, 1257-58 (10th Cir.
1996) (unless so severe as to anmobunt to torture even extrene
(continued...)




The court reiterates that a state-created danger claim
cannot be prem sed on nonfeasance or the failure of an official

to act or to investigate. See DDR. By L.R v. Mddle Bucks Area

Vo. Tech. School, 972 F.2d 1364, 1375-76 (3d Gr. 1992); Brown v.

G abowski, 992 F.2d 1097, 1116 (3d Cr. 1992); Stoneking v.

Bradford Area School Dist., 882 F.2d 720, 730 (3d G r. 1989),

cert. denied, 493 U. S. 1044 (1990). Insofar as plaintiff’s

counsel argues that he may be able to convince the court to
expand the state-created danger theory to enconpass officials who
did not but “should have” known of a potential danger to a
citizen, he runs the risk that such an argunent in the face of
current and consistent Third GCrcuit and other case | aw may wel |l
be deened unreasonable or frivolous. O greater inport,

plaintiff’s counsel has not abandoned his position at this

(...continued)

ver bal abuse or psychol ogi cal harassnment is not substantive due
process violation); N ebus v. Liberio, 973 F.2d 526, 533 (7th
Cir. 1992) ("[e]lven bodily integrity is not protected conpletely;
m nor assaults and batteries are not actionable as deprivations
of constitutional |iberty"); Pittsley v. Warish, 927 F.2d 3, 9
(st Gr. 1991) (fear or enotional injury resulting fromverba
abuse or harassnment generally insufficient to show deprivation of
liberty interest in absence of physical injury or touching);

Bi bbo v. Miul hern, 621 F. Supp. 1018, 1025 (D. Mass. 1985) (being
"humi | i ated, denigrated and frightened" in absence of physical
force generally insufficient to inplicate substantive due
process).




juncture that he will or may be able to show that M. Wbber knew
of M. Crouche’s background.

Def endants have put plaintiff and her counsel on notice
of potentially fatal deficiencies in her claimbased upon
avai | abl e evidence. They have el ected to proceed and accept the
attendant risks. The court will not at this juncture determ ne
whet her the totality of evidence to be adduced will show t hat
plaintiff's claimis so patently defective it should not have
been prosecuted and requires inposition of sanctions.

ACCORDI NG&Y, this day of Novenber, 1997, upon
consi deration of the Mdtion of defendants Webber and the School
District of Philadel phia for Sanctions pursuant to Fed. R G v.

P. 11(c) (Doc. #18), IT |'S HEREBY ORDERED that said Motion is
DENI ED wi t hout prejudice to renew at the cl ose of discovery or
upon resolution of an appropriate sunmary judgnent notion.

BY THE COURT:

JAY C. VWALDMAN, J.



