IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORSON, INC. d/b/a The Roxy : ClViL ACTI ON
Screeni ng Roons, :
Plaintiff, : 93- 4145
V. :
M RAMAX FI LM CORP. ,
Def endant .
VEMORANDUM
JOYNER, J. NOVEMBER , 1997

Presently before this Court is Defendant, Mranax Film
Corp.’s (“Mramax” or “Defendant”), post trial notion for
Judgnent as a Matter of Law pursuant to Federal Rule of Civil
Procedure 50 or in the alternative for a New Trial pursuant to
Federal Rule of G vil Procedure 59. This action was conmenced on
August 2, 1993 by Orson, Inc. (“Oson” or “Plaintiff”).
Plaintiff’s second anended conpl aint alleged three counts: Count
| alleged that Mramax violated section 1 of the Sherman Act;
Count Il alleged that Mranax viol ated Pennsylvania' s “conmon | aw
doctri ne agai nst unreasonable restraint of trade;” and Count 111
al l eged that M ramax viol ated the Pennsyl vani a Feature Mdtion
Pi cture Fair Business Practices Law, 73 P.S. § 203-1, et. seq.’

(“Pennsylvania Act” or “the Act”). This Court granted Mramax’s

Motion for Sunmary Judgnent as to Counts | and Il and granted

! For a nore conplete procedural history see Orson v.

Mramax, 79 F.3d 1358, 1363-65 (3d G r. 1996).



partial summary judgnment as to Count I[1l. See Oson v. Mranex,

862 F. Supp. 1378 (1994). The Third Circuit affirnmed the grant
of summary judgnent as to Counts | and Il, but vacated and

remanded on Count |11, See Orson v. Mramax, 79 F.3d 1358

(1996). At trial, this Court granted Defendant, Mramax’s,
Motion for Judgnent as a Matter of Law pursuant to Federal Rule
of Cvil Procedure 50(a) on plaintiff’s clains that M ramax

vi ol ated sections 203-4 and 203-8 of the Pennsylvania Act. See
(Trial Transcript 2/27/97, 2). A jury trial followed on the
merits of plaintiff’'s claimthat Mramax viol ated section 203-7
of the Pennsylvania Act. The jury found that M ranmax viol ated
section 203-7 of the Act with regard to seventeen (17) M ramax
films? and awarded damages in the anmount of $159,780 to Orson.
It is fromthis judgnent that Mramax presently seeks post trial

relief. For the follow ng reasons, Mramax’s notion is deni ed.

BACKGROUND
The facts surrounding this case have been described at

length in several prior opinions of this Court, Oson, Inc. v.

Mramax, Corp., 867 F. Supp. 319 (1994), 862 F. Supp. 1378

(1994), 1994 W. 7708 (1994), 836 F. Supp. 309 (1993), and in the

Third Grcuit opinion, Oson, Inc. v. Mramax, Corp., 79 F.3d

2 The films for which the jury found violations are as

foll ows: “Doubl e Li ves of Veroni que”, “Hi gh Heels”; “Hear My Song”;

“Medi teraneo”; “Delicatessen”; “Zentropa”; “Enchanted April”;
“Reservoir Dogs”; “The Crying Gane”; “Passion Fish”; “Strictly
Bal | roont; “Like Water for Chocol ate”; “Ethan Frone”; “OF Human
Heart”; “Farewell M Concubine”; “The Piano”; and “Snapper”.
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1358 (1996). Thus, famliarity with these facts is assunmed, and
they are not repeated here. Rather, we summarize the statutory
provi sions at issue and the clains of Mranmax.
Section 203-7 of the Pennsyl vania Act provides that:
No |icense agreenent shall be entered into between
di stributor and exhibitor to grant an exclusive first run or
an exclusive multiple first run for nore than 42 days
Wi t hout provision to expand the run to second run or
subsequent run theatres within the geographical area and
license agreenents and prints of said feature notion picture
shall be nade available by the distributor to those
subsequent run theatres that would normally be served on
subsequent run availability.
73 P.S. 8203-7. Oson was able to sustain a claimunder this
provision after the Third Circuit interpreted the term“within
t he geographical area” to mean that there nust be expansion to
second run theaters within the geographic area for which the
original license was granted. See Orson, 79 F.3d at 1373-74
(overruling this Court’s interpretation of the term “geographic

area’); see also Orson, 862 F. Supp. at 1387 (overruled in part

Orson, 79 F.3d 1358)(finding that the term geographic area did
not nmean “increas[ing] market rivalry anong direct conpetitors,
but instead [neant] pronot[ing] the wi de distribution of novies
t hr oughout Pennsyl vania”).

Section 203-10 of the Pennsylvania Act provides a cause of
action for violation of any of the statutory provisions. Section
203- 10 states:

“[alny exhibitor may bring an action against a distributor

or exhibitor or both in the respective court of common pl eas
wherein the exhibitor’s business is |ocated to recover



damages sustai ned by reason of a willful and intentional
violation of his [sic] act ”

73 P.S. § 203-10.

Mramax currently seeks judgnent as a matter of |aw or a new
trial claimng that the Pennsyl vania Act is unconstitutional
under the Supremacy C ause of the United States Constitution
because it is preenpted by the Copyright Act; claimng the Act is
unconstitutional under the Commerce C ause of the United States
Constitution because it is an undue burden on interstate
comrerce; claimng there was not sufficient evidence from which
the jury could find that Mramax’s conduct caused any injury to
Orson; claimng that there was insufficient record evidence from
which the plaintiff’s damages expert could base his damages
cal culations; and claimng there was not sufficient evidence from
which the jury could find that Mramax acted in a willful or
intentional manner as required by section 203-10 of the Act.
Further, Mranmax argues that it is entitled to a newtria
because this Court conmtted errors by admtting any evi dence of
M ramax’ violation of section 203-4 of the Act since that
provi sion of the statute was no | onger an issue at trial
claimng that this Court erred in instructing the jury as to the
articulated | egislative purposes of the Act; and that this Court
erred in not instructing the jury what is legally required to
find a violation of section 203-7 of the Act. As stated supra,

Mranmax’s notion will be deni ed.



DI SCUSSI ON

Legal Standards for Judgnent As a Matter of Law and for New

Trial

A renewed notion for judgnent as a matter of |aw pursuant to
Federal Rule of G vil Procedure 50(b) should only be granted if,
“’viewing the evidence in the Iight nost favorable to the non-
novant and giving it the advantage of every fair and reasonabl e
inference, there is insufficient evidence fromwhich a jury could

reasonably find liability.”” Coleman v. Kaye, 87 F.3d 1491, 1497

(3d Gr. 1996)(quoting Lightning Lube, Inc. v. Wtco Corp., 4

F.3d 1153, 1166 (3d Cr. 1993)). However, a nere scintilla of

evidence is not enough. MWalter v. Holiday Inns, Inc., 985 F.2d

1232, 1238 (3d Cr. 1993). |Instead, there nust be sufficient
“evi dence upon which the jury could properly find a verdict for

that party.” Lightning Lube, Inc. v. Wtco Corp., 4 F.3d 1153,

1166 (3d Gr. 1993)(citations omtted). In nmaking the
determ nation, the court “may not wei gh the evidence, determ ne
the credibility of witnesses, or substitute its version of the
facts for the jury' s version.” [d.

Under Federal Rule of G vil Procedure 59, the standard for
granting a newtrial is if “the verdict is contrary to the great
wei ght of the evidence or errors at trial produce a result

i nconsistent wth substantial justice.” Sandrow v. United

States, 832 F. Supp. 918, 918 (E.D. Pa. 1993)(citations omtted).
A new trial should only be granted “where a m scarri age of

justice would result if the verdict were to stand.” Qdefins
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Trading, Inc. v. Han Yang Chem cal Corp., 9 F.3d 282, 289 (3d
Cr. 1993).

[1. Judgnent As A Matter of Law Pursuant to Rule 50

A Supremacy O ause: Copyri ght Act

Mramax argues that it is entitled to judgnent as a matter
of | aw because, as applied, section 203-7 of the Pennsyl vani a Act
vi ol ates the Supremacy Cl ause. Specifically, Defendant argues
that section 203-7 infringes on rights granted copyright owners
by the Copyright Act and is, therefore, preenpted by the express
provisions of the Act. See 17 U . S.C A 88 106 & 301. M ranmax
clains that the jury' s verdict conpels it to “termnate a first
run at one theater, such as the Ritz, after 42 days and open
anot her run at a conpeting theater such as the Roxy.” (Def.’s
Mem at 7-8). Mramax further argues that the jury's verdict
requires it to license a filmto an inferior “subsequent run”
theater even if there is no request fromsuch a "“subsequent run”
theater. This, according to Mranmax, constitutes a conpul sory
i cense because “it is the exhibitor demanding the filmand the
Commonweal t h of Pennsyl vania, not Mramax, which determ ne how
M ramax’ copyrighted materials will be distributed.” (Def.’s
Mem at 8). Thus, Mramax clains section 203-7 infringes on the
rights granted by the Copyright Act and viol ates the Suprenacy
Cl ause.

Plaintiff responds that the Third G rcuit decision in

Associated FilmDistribution Corp. v. Thornburgh, 800 F.2d 369
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(1986) (“Associated FilmlIl”) forecloses this argunent. For the

foll owi ng reasons, we nust agree.
The Copyright Act of 1976, 17 U S.C.A 8 1 et. seq., gives
to the owner of a copyright:

the exclusive rights to do and to authorize any of the
fol | owi ng:

(1) to reproduce the copyrighted work in copies or

phonor ecor ds;

(2) to prepare derivative works based upon the copyri ghted
wor k;

(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership
or by rental, |ease, or |ending;

(4) in the case of literary, nusical, dramatic, and

chor eographi ¢ works, pantom nmes, and notion pictures and

ot her audi ovi sual works, to performthe copyrighted work
publicly; and

(5) in the case of literary, nusical, dramatic, and

chor eographi ¢ works, pantom nmes, and pictorial, graphic, or
scul ptural works, including the individual inmges of a
notion picture or other audiovisual work, to display the
copyrighted work publicly.”

17 U.S.C.A. 8 106. Further, the Copyright Act specifically
provides for preenption of any |law infringing upon these rights
in 17 U S C A 8 301, which provides:
On and after January 1, 1978, all legal or equitable rights
that are equivalent to any of the exclusive rights within
t he general scope of copyright as specified by section 106 .
are governed exclusively by this title. Thereafter, no
person is entitled to any such right or equivalent right in
any such work under the common | aw or statutes of any State.
M ramax argues that 8 301 of the Copyright Act nmandates
preenption in this case because the finding of the jury anounts
to an infringenent of Mramax’s exclusive right to “distribute

copi es or phonorecords of the copyrighted work to the public by



sale . . . or by rental . . . .” See (Def.’s Mem at 8 & 15
(quoting 17 U.S.C A § 106(3))).

The Court of Appeals for the Third Crcuit has previously
been faced with the question of whether 73 P.S. 8§ 203-7 is
preenpted by the provisions of the Copyright Act of 1976 in

Associated FilmDistribution Corporation v. Thornburgh, 683 F.2d

808 (1982) (“Associated FilmIl”) and Associated FilmDistribution
Corporation v. Thornburgh, 800 F.2d 369 (1986) (“ Associated Film

117).% In these decisions, the Third Circuit determned that the
42-day provision of the Act is not preenpted by the Copyright
Act. These decisions effectively foreclose Defendant, Mramax’s,
current argunent.

The Third Crcuit in Associated Film | determ ned that the

Act was facially valid as it “does not take away fromplaintiffs
and give to another the right to reproduce the film to prepare
derivative works based on the film to distribute the film or to
license its performance.” 683 F.2d at 816. * The court then

remanded the case to the district court for a determnm nati on of

® In ruling on the validity of the Pennsylvania Act, the

Third Crcuit noted agreenent with the framework of analysis set
forth by the district court and adopted by the Sixth Circuit in
Allied Artists Pictures Corp. v. Rhodes. The Allied cases invol ved
an Chio statute simlar to the Pennsyl vania Act, except it did not
include a limting provision like the 42-day provision of the
Pennsyl vania Act. See Allied Artists Pictures Corp. v. Rhodes 496
F. Supp. 408 (1980) and Allied Artists Pictures Corp. v. Rhodes 679
F.2d 656 (1982).

4

In a footnote, the Third Circuit suggested that
“particularly wwthregard to t he 42-day provi sion, the Pennsyl vani a
Act may have a greater inpact upon plaintiffs’ copyright rights
than the Chio Act.” |d. at 817 n. 12.
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whet her, as applied, section 203-7 had an inpact on the
copyri ghts.

On remand, the district court held that the Pennsyl vani a
Act, as applied, did not violate the Copyright Act because the
effects of the Act on the copyrights were minimal. The district
court held that the effects of section 203-7 were m ni nal
“because [it] interpreted the 42-day provision of the Act as
permtting a distributor to enter into a series of exclusive
contracts with the sanme exhibitor as long as no contracts | asted

| onger than 42 days.” Associated Filmll, 800 F. 2d at 376.

On the subsequent appeal, the Third Crcuit in Associated

Filmll, specifically rejected the district court’s
interpretation that the Act’'s 42-day provision wuuld allow a
series of exclusive contracts. The Third Circuit interpreted the
Act’ s 42-day requirenent to nean expansion to a different

theater. 1d. at 377.

The Third G rcuit, thus, never ruled on whether the 42-day
provi sion, as applied, violates the Copyright Act. Instead, the
court conceded that “[t]here may be nerit to the distributors’
argunent that the 42-day provision, when construed as limting
the distributors’ right to |icense an exclusive run to 42 days,
is preenpted by the Copyright Act. However, such preenption would
be apparent on the face of the statute and cannot be reconciled
with the court’s earlier decision that the Act is not facially
invalid.” 1d. The court’s final pronouncenent was that “we are

bound to that position.” |d.



In a footnote to the Associated Filmll decision, current

Chi ef Judge Sloviter stated “[t]he witer of this opinion
bel i eves that the 42-day clause is inconsistent with the
Copyright Act.” 1d. at n. 3. Judge Sloviter concluded that the
Copyright Act grants the exclusive right to distribute copies of
the works to the copyright owner and “[t]hat right enconpasses
the grant of an exclusive license for a period as long as the
copyright owner desires within the termof the copyright.” 1d.
Therefore, Judge Sloviter found the 42-day provision to be

i nconsistent wwth the Copyright Act. However, Judge Sloviter
was not at liberty to find the Pennsylvania Act unconstitutional
due to Internal QOperating Procedure 8C of the Third Circuit which
“bi nds subsequent panels to reported panel opinions.” 1d.

In this case, Oson v. Mramax, 79 F.3d 1358, 1374 (1996),

the Third Grcuit has held that “8 203-7 prohibits a distributor
and exhibitor fromentering into a |license agreenent which grants
an exclusive first-run for nore than 42 days w thout providing

for expansion in the sanme geographic area covered by the

license.” Therefore, Mramax is correct in stating that the
jury’s verdict mandates that Mranmax cannot enter into an
exclusive license with an exhibitor in Center City® for a period
in excess of 42 days, w thout nmaking provision to expand the film

to the “second run” or “subsequent run” theater normally served

on a subsequent run basis in Center Cty on the 43rd day. See 73

> W refer only to Center City here as that is the rel evant

geographic area to this case.
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P.S. 8 203-7. This ruling limts the ability of the copyright
owner to grant an exclusive run to a 42 day maxi rum °

Further, as stated supra, Mramax is correct that the Third
Circuit has not ruled on whether section 203-7 woul d be
i nconsi stent with the Copyright Act on an as applied basis. ’
However, the argument that defendant is currently making, which
is that the 42-day provision of the Act is in violation of the
Supremacy Cl ause because it limts the exclusive rights of
di stribution given to the copyright owner under the Copyright

Act, has already been rejected by the Third Grcuit. As

di scussed supra, the Third Grcuit in Associated Filmll

determ ned that this exact defect would be “apparent on the face”
of the statute, however, it has already determned that facially
the statute is not inconsistent with the Copyright Act. See

Associated Filmll, supra. |In thus holding, the Third Grcuit

has effectively foreclosed the ability to bring an as applied

® There is no nmerit to Mramax’ claim that the statute
requires themto termnate the novie at their chosen theater in
order to conmply with this expansion. Mramax could continue to
show the filmat both theaters. The alleged fact that no Center
Cty theater wll play “day and date” with another Center Cty
t heater seens to be the choice of M. Posel, the owner of the Ritz;
it is not mandated by the statute. See (N.T. Direct Exam of R
Posel , 2/27/97, 88: 1-18)(stating he would not play day and date
Wi th another center city theater); but see (N.T. Drect Exam of
Raab, 2/24/97, 27:2 - 27:20)(stating he suggested to M ramax t hat
they allow himto play the novies at the Roxy day and date wth the
Ritz). “Day and date” means that no theater will play the sane
novi e on the sanme day as another theater.

" Associated Filmll rejected the district court’s finding
that the act was valid on an as applied basis because they rejected
the prem se underlying that finding.
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chal |l enge on these bases. Therefore, this Court is, just as
Chi ef Judge Sloviter was, bound by the Third Grcuit’s decision.
Accordingly, Mramax's Mtion for Judgnent as a Matter of Law

based on the Supremacy C ause and Copyright Act will be deni ed.

B. Commerce C ause

Def endant, Mramax, also clains it is entitled to Judgnent
as a Matter of Law because section 203-7 of the Pennsyl vania Act,
as applied, violates the Commerce Cl ause of the United States
Constitution. Specifically, Mramax clains that the effect of
section 203-7 is to “conpel distributors to nove their filns
between theaters within the same zone,” ® which, M ramax argues,
pl aces an undue burden on interstate commerce. (Def.’s Mem at
16). Defendant argues that this is the effect since no theater
in Center City Philadel phia will play “day and date” ® with
anot her theater in Center Cty. (Def.’s Mem at 7-8 & n.6).
Therefore, Defendant argues, if Mramax is forced to allow
another theater in the Center Cty area to exhibit a filmon the
43rd day, they are forced to wwthdraw the filmfromthe current
exhibitor to do so, which constitutes an undue burden on

interstate commerce. (Def.’s Mem at 17).

® See Orson v. Mramax, 79 F.3d 1358 (3d Cir. 1996) (hol di ng
t hat section 203-7 requires “expansion in the sanme geographic area
covered by the initial license”).

° See note 6 supra for a di scussion of the nmeaning of day and

dat e.
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The Commerce Cl ause operates as a limtation on the power of

states to reqgulate interstate commerce. Edgar v. Mte, 457 U S

624, 102 S. . 2629 (1982). However, not “every exercise of
state power with sone inpact on interstate comerce is invalid.”
Edgar, 457 U S. at 640, 102 S. C. at 2639. The Court in Pike v.
Bruce Church, Inc., 397 U. S 137, 90 S. C. 844 (1970),

articulated the follow ng balancing test to determ ne whether a
state’s regulation is violative of the Cormerce Cl ause: “where
the statute regul ates even-handedly to effectuate a legitinmate
| ocal public interest, and its effects on interstate conmerce are
only incidental, it will be upheld unless the burden inposed on
such comrerce is clearly excessive in relation to the putative
| ocal benefits.” 397 U S. at 142, 90 S. C. at 847.

The Commerce Clause is “ainmed at |egislation which sets up
trade barriers bl ocking or burdening the free flow of conmerce

between the states.” Allied Artists Pictures Corp. v. Rhodes,

496 F. Supp. 408 (S.D. Chio 1980)( overrul ed on other grounds
Allied Artists Pictures Corp. v. Rhodes, 679 F.2d 656 (6th Gr.

1982) (citing Hughes v. Alexandria Scrap Corp., 426 U S. 794, 807,

96 S. Ct. 2488, 2496 (1976)). However, as the Court articul ated
in Exxon Corp. v. Governor of Maryland, 437 U S. at 127, 98 S.

Ct. at 2214, “interstate comrerce is not subjected to an
i nperm ssi bl e burden sinply because an otherw se valid regul ation
causes sone business to shift fromone interstate supplier to

anot her . ”
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In Associated FilmDistribution Corp. v. Thornburgh, 800

F.2d 369 (1986) (Associated Filmll), the Third Crcuit determ ned

that the 42-day provision of the Pennsylvania Act, as applied,

did not violate the Commerce d ause. '

According to the nmandates
of Pike, the court first determ ned that the Act represented
legitimate state interests including, but not limted to,
“pronot[ing] 'the faster dissemnation of new filns in rural and
suburban areas.’” 1d. at 372 (quoting district court opinion, 614
F. Supp. at 116). The court also |ooked to the “Legislative
findings and purposes” of the Act and recogni zed these as
legitimate state interests in enacting this legislation. These
i ncl ude:
"unabri dged access for the public to artistic expression
and opinion in feature notion pictures at reasonable prices
and at many different | ocations;’ preventing 'unfair and
deceptive acts or practices and unreasonabl e restraints of
trade in the business of distribution and exhibition of
feature notion pictures;’ and preventing 'theatres from
unnecessarily goi ng out of business, thereby resulting in
reduci ng the nunber of small independent businesses and
unenpl oynent with | oss of tax revenues.’
ld. at 372 (quoting 73 P.S. 8§ 203-2(1), (6), & (9)).
The Third Grcuit then addressed the bal anci ng prong of Pike
to determ ne whether the burden inposed by the act “'is clearly
excessive in relation to the putative benefits.”” 1d. at 373

(quoting Pike, 397 U S at 142, 90 S. . at 847). In applying

Y The court agreed with the district court that facially the

act did not violate the Commerce Cause. |1d. at 371, n. 1.
Therefore, the court anal yzed t he 42-day provi sion according tothe
bal ancing test articulated in Pike to determ ne whether, as
applied, the provision violated the Comrerce C ause.

14



the balancing test, the Third Crcuit specifically upheld the
district court’s finding that the burdens inposed by the statute
were not excessive in relation to the legitimte state interests

of Pennsylvania in passing the legislation. See Associated Film

Distribution Corp. v. Thornburgh, 614 F. Supp. 1100, 1117 (E. D

Pa. 1985)("“Associated Filml").

The district court cited with approval Allied Artists Corp

v. Rhodes, where an Chio district court, when faced with a
Commerce O ause challenge to a simlar statute, determ ned that
“[t]he Chio Act does not block or inpede the flow of commerce
between the states.” 496 F. Supp. 408 (S.D. Chio 1980). The Ohio
court reasoned that “the Act has no effect whatsoever on commerce
passi ng through GChio destined for another state. Nor does it
prevent any distributor fromentering the Chio market.” 1d. at
439. The plaintiff novie distributors in Alied clained that the
Act constituted an undue burden on interstate commerce because it
caused “delays in the release of notion pictures, interference
with plaintiffs' ability to license wwth the nost desirable
theater, and interference with the interstate marketing of notion
pictures.” In responding to these clains, the Chio court stated
that “*[t]he Comerce Cl ause protects the interstate market, not
particular interstate firnms, fromprohibitive or burdensone
regulations.”” 1d. at 440 (quoting Exxon, 437 U.S. at 127-28, 98
S. CG. at 2215). Thus, the court determ ned that the “’ burdens’
which the plaintiffs assune under the Act are sinply not burdens

on the interstate nmarket.” | d.
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In accepting this reasoning and determ ning that the
Pennsyl vani a Act does not violate the Coomerce O ause, the

district court in Associated Filml, determned that even if a

di stri butor chooses not to open a filmin Pennsylvani a because of
the 42-day provision, that is not an adverse effect on interstate

commerce. Associated FilmDistribution Corp. v. Thornburgh, 614

F. Supp. 1100, 1117 (E.D. Pa. 1985)(“ Associated Film1l").

I nstead, the district court found that the choice of a

di stributor not to open in Pennsylvania was not even an effect of
the Act but nerely a “marketing strategy.” |d. Further, the
court concluded that “[t]he Comrerce Cl ause does not protect the
nmet hods of operation in a retail market.’” 1d. (citing Exxon

Corp. v. Governor of Mryland, 437 U S. 117, 98 S. C. 2207

(1978)). Therefore, the Third Crcuit determned that “[i]n
[ight of the state interests that the district court found

advanced by the Act, these burdens are not ’'clearly excessive.

Associated Filmll, 800 F.2d at 373. Thus, the constitutionality

of the 42-day provision, as applied, was upheld by the Third
Crcuit under the Commerce C ause scrutiny.
Mramax attenpts to distinguish the facts of the instant

case from Associated Filmll by arguing that as applied to it,

the 42-day provision is clearly excessive since the expansion
requires themto close the filmat one theater in order to open

it at another. However, this Court finds defendant’s argunent is

16



Wi thout nmerit. Mramax's refusal to play “day and date” ' with
another theater in the Center Cty area is not mandated by the
statute, but is instead a creation of theater owners in

Phi | adel phia. See (N.T. Direct of R Posel 88: 1-18)(stating he
woul d not play day and date with another center city theater);
but see (N.T. Direct of Raab February 24, 1997, 27:2-

27:20) (stating he suggested to Mramax that they allow himto
play the novies at the Roxy day and date with the Ritz). As
such, the decision by Mramax to honor the Ritz' request not to
pl ay “day and date” with another theater and thus to be in a
position where in order to show the film at another theater they
nmust close the novie at the current exhibitor, amounts to little
nore than a “marketing strategy” as discussed by the district

court in Associated Filml, 614 F. Supp. at 1117. Therefore the

decision by Mramax not to allow the filmto play sinultaneously
W th another theater does not represent an undue burden on
i nterstate commerce.

Further, any burden that may be inposed upon Mranmax, a
single interstate firm is not an undue burden on interstate
comrerce since it does not in any way “block or inpede the flow

of comrerce between states.” Allied, 496 F. Supp. at 439. The

' The testinony of M. Sherry fromM ramax suggests that this

was not Mramax’s policy, but instead was M. Posel of the Ritz's
policy. However, the end result was that Mramax respected the
Ritz’s policy and did not allow another theater to play a M ramax
filmday and date with the Ritz. See (N. T. 2/27/97, Cross of Posel
100: 5-25, 101: 1-25, 102: 1-5 & Cross of J. Sherry 47: 10-25, 48:
1-25, 49: 1-6).
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42-day provision does not adversely affect the comerce passing
t hrough Pennsyl vani a, nor prevent any novie distributor from
entering and doi ng busi ness in Pennsyl vani a.

Thus, according to the mandate of the Third Grcuit in

Associated Filmll that the 42-day provision does not violate the

Conmerce Cl ause and due to Mramax’s failure to produce any

evi dence of an “excessive burden” on interstate comerce, this
Court finds that, as applied to Mramax, section 203-7 does not
represent an undue burden on interstate comerce. Defendant’s
Motion for Judgnment as a Matter of Law w ll, therefore, be denied

on the Commerce Cl ause grounds.

C._ Sufficiency of the Evidence to Prove Causation

Mramax further clains it is entitled to judgnent as a
matter of |aw because the evidence at trial was not sufficient to
show that any injury suffered by Orson was caused by M ramax’
violation of section 203-7. Mranmax argues that there was not
sufficient evidence for a reasonable jury to find causation on
three grounds: 1) there was no evidence that Mramax woul d have
licensed the filns at issue to the Roxy if it were not conpelled
to do so; 2) that with regard to those filns that were
di stributed after August 1993, there can be no show ng of

causation because Mramax took the Roxy “off service” after the

2 Mramax clainms there was not sufficient evidence to show

t hat the Roxy even sought |icenses to showthe particular filns at
i ssue.
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institution of litigation; and 3) that for the filnms “The Crying
Ganme” and “The Piano,” the Roxy could not have denonstrated
causation under the statute because those filnms were “break-out”
films that appealed to a | arger audi ence and woul d, therefore,

not have shown at the Roxy. (Def.’s Mem at 24). Mranmax finally
clainms that for the film*“Like Water for Chocol ate” the Roxy
coul d not have denonstrated causation as that filmwas already
licensed to the Rittenhouse Theater.

Section 203-10 of the statute requires a show ng of a direct
causal relationship between the willful and intentional acts of
the distributor and the injury suffered by the exhibitor. See 73
P.S. 8203-10. This Court finds that, viewng the evidence in the
[ight nost favorable to plaintiff and giving the evidence all
reasonabl e i nferences, there was sufficient evidence for the jury
to find causation between the conduct of Mramax and the injury
suffered by O son.

Regarding Mramax’s first claim that they would not have
licensed any filns to the Roxy w thout being conpelled to do so,
plaintiff presented sufficient evidence to establish that during
the relevant tine frame for which the jury awarded danages it was
the only “subsequent run” theater normally served by M ramax.
See (Pl."s Trial Exhibit 884 at Exhibit Dof Pl.’s Mem); (NT.
Cross of J. Sherry, 2/29/97, 63:4-25; 64:1-20)(indicating that in
1992 and 1993, the Roxy was the only theater in Center Cty that
showed Mramax filnms on a subsequent run basis). The evidence

establishes that in 1992 Mramax licensed 15 filns to the Roxy on
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a second run basis and in 1993 Mramax licensed 4 filnms to the
Roxy on a second run basis and that no other Center City theater
showed a Mramax filmon a second run basis during this tine
frame. Therefore, there was sufficient evidence from which the
jury could find that the Roxy was the subsequent run theater
normal |y served by Mramax during this tine frame. *3

Mramax’s claimthat O son could not show causation because
there was no indication that the Roxy requested |icenses for the
films at issue during the relevant tine frane, is without nerit
for several reasons. First, section 203-7 specifically provides
that the distributor “shall” make the films available, ** thus
pl aci ng the burden on Mramax not on Oson. Notw thstanding the
fact that the statute places the burden on Mramax, there was
sufficient evidence fromwhich the jury could infer that the Roxy
tried to license the filnms at issue fromMramax during this tine
frame. The testinony of M. Raab, the owner of the Roxy,
i ndicated that he instructed his buyer to obtain any and al

Mramax filns either on a first run or second run basi s--what ever

they could get. (N.T. Direct of Raab, 2/24/97, 26: 10-25).

3 Although M. Sherry, who is a current Mramax enpl oyee,
testified that he would have tried to place the filns at theaters
ot her than the Roxy, there was no evidence that this would have
been the policy of Mramax during the relevant tinme frane.

4 Mramax clains that such a reading of the statute would
render the statute unconstitutional as it would constitute a
vi ol ati on of the Suprenmacy Cl ause and t he Copyri ght Act. However,
as that issue has been resol ved agai nst M ranmax by the nmandat es of
the Third Crcuit, that argunent has no nerit with regard to the
sufficiency of the evidence.
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Further, Raab testified that he tried to obtain Mramax fil ns by
instructing his buyer to: a) offer nore noney than anyone else in
Center CGty; b) suggest to Mramax that they allow the Roxy to
pl ay day and date with the Ritz; and/or c) suggest to M ramax
that they give the Ritz a two week head start on a filmand then
all ow the Roxy to begin showing the filmday and date with the
Ritz. (N.T. Drect of Raab, 2/24/97, 27: 5-19).

Jeffrey Jacobs, the buyer for the Roxy, testified that he
tried to no avail to obtain filns fromMramax for the Roxy.
(N.T. Direct of J. F. Jacobs, 2/25/97, 75-86). This testinony,
coupled with the testinony of M. Zeidman from M ramax and M.
Posel fromthe Ritz that the Rtz would continue to play a film
until it was no longer financially viable to do so, and the fact
that Mramax honored the Ritz’ request not to play day and date
Wi th any other theater, all present sufficient evidence from
which a jury could conclude/infer that the Roxy did attenpt to
obtain a license for the filnms at issue. See (Pl.’s Mem at 26-
27). Further, there was sufficient evidence for the jury to
conclude that the practice in the industry was to nake requests
for filnms by phone, and, therefore, there was no need to have
witten evidence that the Roxy desired to license these filns.
See (N.T. Direct of J. F. Jacobs, 2/25/97, 72: 16-19 and Cross of
J. F. Jacobs, 2/25/97, 93: 9-15).

M ramax’s second claimthat the Roxy could not show
causation for the two filnms that played after they took the Roxy

“off service” is not supported by the statute. As stated supra,
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Orson has established that it was the subsequent run theater
normally served during the tine franme, and there is nothing in
the statute to indicate that Mramax could avoid this obligation
by taking the Roxy “off service” after the institution of
litigation. See 73 P.S. § 203-7.

Regarding the films “The Crying Gane” and “The Piano,” there
was sufficient evidence for the jury to conclude that the Roxy
woul d have exhibited these filnms if they were available to them
As stated supra, the Roxy sufficiently established that they were
t he subsequent run theater normally served, as required by
section 203-7 of the Act. Therefore, regardless of Mramax’s
conjecture that due to the success of the filnms the Roxy woul d
not have obtained a |license to exhibit themhad the filns been
expanded, there was sufficient evidence for the jury to concl ude
that had Mramax conplied with section 203-7 of the Act and
expanded to the subsequent run theater normally served, that the
films would i ndeed have gone to the Roxy. Further regarding
“Li ke Water for Chocol ate,” which Mramax clains could not be
shown at the Roxy because it was licensed to be shown at the
Ri ttenhouse, plaintiff is correct in noting that the Rittenhouse
did not show the filmuntil one year after the date the film
woul d have been avail able for a subsequent run as required by the
statute. See (Pl.’s Mem at 30).

Therefore, there was sufficient evidence on the record for a

reasonable jury to find that Mramax caused the injury to Orson
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as required by section 203-10. Accordingly, Mramax’s Mtion for

Judgnent as a Matter of Law on these grounds is denied.

D. Sufficiency of Evidence to Show a WIIlful and Intentional

Violation of 203-7

M ramax al so nakes a Mdtion for Judgnent as a Matter of Law
based on the fact that section 203-10 of the statute requires a
showi ng of willful and intentional behavior. Mramax clains that
there is insufficient evidence fromwhich a jury could concl ude
that they willfully and intentionally violated the statutory
provi sions since they introduced evidence that they did not
understand the nmeaning of the terns of the statute. See (Def.’s
Mem at 25). Mranmax clains that it interpreted the term
geographical area to nean that on the 43rd day, they nust expand
to the suburbs/rural areas surrounding Center City, not to
another theater within Center Gty.* Thus, Mranmax argues that
it thought it was in conpliance with the statute. Further,
Mramax clains that with regard to the ten (10) filns for which
it sent trade notices to Orson, the responsibility for asking for
the filmwas on the exhibitor, so it could not have willfully and
intentionally violated the statute wwth regard to those fil ns.

See (Def.’s Mem at 27).

> But see Mramax v. Orson, 79 F.3d 1358, 1374 (3d Cir.
1996) (determ ni ng that Pennsyl vania Act requires expansion within
the Center City area).
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Whet her M ramax had the appropriate state of mnd to be
found liable for an intentional and willful violation of the
Pennsyl vania Act is a factual question that is appropriate for

the jury to decide. See Riehl v. Travelers Ins. Co., 772 F.2d 19

(3d Gir. 1985). In the instant case this is especially so as the
jury had to make a finding of Mramax’'s state of mind from
inferences fromthe evidence presented. See |d. at 24.

This Court finds that there was sufficient evidence on the
record for the jury to nmake the determnation that Mramax acted
inawllful and intentional manner. The jury was presented with
t he deposition testinony of Robert and Harvey Wi nstein, who are
the co-chairnmen of Mramax, and Martin Zei dman, head of donmestic
distributions for Mramax during the relevant tine frame, to
indicate the state of mnd of Mramax. Further the jury was
presented with evidence of Mramax’s violation of section 203-4,
anot her provision of the statute, fromwhich a reasonable jury
could infer that the violations of section 203-7 were not
i nadvertent.

Accordingly, this Court concludes that there was sufficient
evi dence fromwhich the jury could find that Mranmax acted
willfully and intentionally in not expanding the film within the

geogr aphi ¢ ar ea.

E. Sufficiency of Evidence to Show Damages C aim

Mramax further clains it is entitled to judgnent as a

matter of | aw because the evidence presented by plaintiff’s
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expert, M. LaRosa, was not sufficient to sustain a finding of
damages in the anobunt awarded by the jury. Mramax's specific
conplaint is that LaRosa’s testinony was based on assunptions not
supported by facts in the record. Mranmax clains LaRosa nade the
foll owi ng unsupported assunptions: 1) “he [LaRosa] assuned that
every filmthat, hypothetically, would have shifted fromthe Rtz
to the Roxy on the 43rd day woul d have played at the Roxy for the
same anount of tinme as that filmactually played at the Rtz” and
2) that “M. LaRosa assuned that every patron that saw the film
at the Ritz during its run would have cone to the Roxy to see the
filmin his hypothetical world.” (Def.’s Mem at 29). Defendant
argues that these faulty assunptions led to an unreliabl e danages
cal cul ati on.

“[ T] he cal cul ati on and assessnent of damages is a question

of fact that is reserved for the jury.” Medcom Holdgin Co. v.

Baxter Travenol Laboratories, 106 F.3d 1388, 1400 (7th Cr.

1997). The jury is not bound by expert testinony presented in
the case. See Weil v. Seltzer, 873 F.2d 1453, 1466 (D.C. Crr.

1989). Instead, “[t]he evaluation of the experts’ opinions and
the application of evidence as to their underlying assunptions,

[are] matters for the jury.” Crues v. KFC Corp., 729 F.2d 1145,

1151 (1984). “The factual basis of an expert opinion goes to the
credibility of the testinony, not the admssibility, and it is up
to the opposing party to exam ne the factual basis for the

opinion in cross-examnation.” Louderm |l v. Dow Chem cal, 863

F.2d 566 (8th G r. 1988). However, expert testinony cannot be
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based on sheer specul ation or conjecture; that is, it cannot be
“so fundanental |y unsupported that it can offer no assistance to
the jury.” Id.

After a thorough review of the record, this Court concl udes
that LaRosa’'s testinony is not “so fundanentally unsupported that
it can offer no assistance to the jury.” There is sufficient
evi dence on whi ch LaRosa coul d base his nunerical cal cul ations.
LaRosa based his assunption on the length of tinme the filmwould
play at the Roxy and on the nunber of filmgoers who would cone
to the Roxy to see the filmon the record of evidence as foll ows:
1) the testinony of Max Raab, Jennifer Steinberg, and Judith
Friedman that art filmviewers in Philadel phia would go to any
theater playing the filmto see it; 2) the testinony of M. Posel
who i ndi cated he would not play day and date with anot her theater
because it would be the sane consuner base, which indicates that
the sanme viewers who saw a filmat the Ritz would see the film at
t he Roxy; and 3) the record evidence that the Roxy was the only
other art filmtheater in Center Gty besides the Ritz. See
(Pl."s Mem at 38). This evidence provides a basis for the
expert’s conclusion that the fil mwould have played as | ong at
the Roxy as it did at the Rtz and that the same nunber of film
viewers woul d have seen the filmat the Roxy as saw it at the
Ritz.

Further, Mramax had anple opportunity, which was utilized,
to denonstrate any defects in LaRosa' s cal cul ati ons on cross

exam nation. It is clear fromthe verdict of the jury that
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® rather, the

LaRosa’s cal cul ati ons were not adopted in toto;*
jury awarded a | esser anpbunt based on their own findings of fact
and presunbably based on the opinions of both plaintiff’s and
def endant’ s expert.

As there was sufficient evidence in the record on which
LaRosa coul d base his opinion, Mramax's Mtion for Judgnent as a

Matter of Law or a New Trial based on the adni ssion of LaRosa’s

testinony is denied.

1. NMbtion for a New Trial Pursuant to Rule 59

A. Allow ng Evidence of 203-4 Violation

M ramax al so requests a new trial due to this Court’s

alleged error in admtting evidence of Mramax’s violation of

" Mramax clains that

section 203-4 of the Pennsylvania Act.’
since this Court granted their Rule 50(a) Modtion for Judgnent as
a Matter of Law concerning section 203-4, that this Court should
not have all owed any evidence of the violation of that statutory
provision. (Def.’s Mem at 32).

Federal Rule of Evidence 404(b) provides:

Evi dence of other crines, wongs, or acts is not adm ssible

to prove the character of a person in order to show that he

acted in conformty therewith. It may, however, be

adm ssi bl e for other purposes, such as proof of notive,

opportunity, intent, preparation, plan, know edge, identity,
or absence of m stake or accident.

' LaRosa estimated the Roxy's | osses to be $519,362. (N T.
Direct of LaRosa, 3/3/97, 48: 3-15). The jury awarded $159, 780.

7 Section 203-4 is the provision of the statute regul ating

trade screenings. 73 P.S. § 203-4.
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This rule is read in conjunction with Federal Rule of Evidence
403 whi ch provi des:
[a] | t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of tine, or
needl ess presentation of cunul ative evi dence.
In order to admit evidence of violations not at issue in the case
but that neet the exception as outlined in 404(b), there nust be

a bal ancing to ensure that the probative value is not outwei ghed

by the prejudicial value of the evidence. See United States v.

Lebovitz, 669 F.2d 894 (3d Cr. 1982).

This Court determned at trial and affirnms here that as the
probati ve val ue outwei ghed the prejudicial value, adm ssion of
evidence of a violation of 203-4 was proper to show the intent
and state of mnd of defendant. See (Trial Transcript, 2/28/97,
2-6: 28-29, 140-42). Therefore, defendant’s Mdtion for a New

Trial due to admi ssion of this evidence is denied.

B. Jury Instructions

Def endant further clainms they are entitled to a new tri al
due to this Court’s instruction to the jury concerning the
| egi sl ative purposes articulated in the Pennsylvania Act. See
“Legi slative findings and purposes,” 73 P.S. 8 203-2. M ramax
clains that the actual |anguage of section 203-7 of the statute

shoul d have controlled the jury’'s deliberation and that all ow ng
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the jury to consider the articulated | egislative purposes took
that obligation away fromthe jury. (Def.’s Mem at 33).

The trial transcript indicates that this Court fully and
explicitly nade apparent to the jury what section 203-7 requires.
Each el enent of section 203-7 was described in detail, and the
jury could not have been confused as to its function in
det er m ni ng whet her section 203-7 had been violated. See (Trial
Transcript, Instructions to Jury, 2/28/97, 18-28). Gven this,
there are no grounds for a new trial based on adm ssion of this
evidence. There will be no mscarriage of justice if the verdict
is allowed to stand.

Def endant further clains they are entitled to a new tri al
because this Court did not fully explain to the jury “what is
legally required to find a violation of section 203-7.” (Def.’s
Mem at 33). Defendant clains that this Court’s failure to
instruct the jury that 1) Oson had to prove it requested filns
fromMramax after the 42nd day and 2) Orson had to prove that
M ramax entered into an exclusive agreenent for showing the film
for nore than 42 days constituted error of such proportions that
t hey nust now be granted a new trial. (Def.’s Mem at 33-34).

After a through review of the record, this Court finds that
Mramax’'s clains are without nerit. The | anguage of the statute
in no way indicates that Orson nust show that it specifically

18

requested the filns at issue. | nstead, the statute puts the

18 However, see the discussion supra concerning the

sufficiency of the evidence to prove causation under the statue.
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onus on the distributor to nake the filns available to the
subsequent run theater normally served. Accordingly, to have
instructed the jury that Orson had to prove it requested the
films would have been erroneous. Further, this Court did

instruct the jury that they nust find that Mranmax entered into
an exclusive agreenment to show the filmin excess of 42 days. See
(Trial Transcript, 2/28/ 97, 20: 12-22, 21: 20-25, 22: 1-6, 24: 9-
17, 24-26: 23-25, 1-5, 27-28, 23-25, and 1-2). Thus, Mramax’s

motion for a new trial based on these instructions will be
deni ed.
VI1l. Concl usi on

An appropriate O der follows.

This discussion shows that Orson did indeed establish that it
want ed each of the filnms for which the jury found liability.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ORSON, INC. d/b/a The Roxy : ClVIL ACTI ON
Screeni ng Roons, :
Pl aintiff, : 93- 4145
V. :
M RAMAX FI LM CORP. ,
Def endant .
ORDER
AND NOW this day of Novenber, 1997, upon

consi deration of Defendant’s Mdtion for Judgnent as a Matter of
Law or in the Alternative New Trial, Plaintiff’s Response thereto
and Defendant’s Reply Menorandum it is hereby ORDERED that, for
the reasons set forth in the foregoi ng Menorandum the Mtion is

DENI ED.

BY THE COURT:

J. CURTIS JOYNER, J.



