IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANET JACKSON : CIVIL ACTI ON
V.
MLLS, et al. : NO. 96- CV- 3751

VEMORANDUM ORDER

Presently before the court is defendants’ Mtion in
Limne to Preclude Testinony of Alvert Bethea.

Plaintiff has identified Al vert Bethea as a witness to
the events which plaintiff alleges resulted in violations of her
constitutional rights on the night of May 20, 1995. Plaintiff
has stated that she intends to call M. Bethea at trial to
testify to what he wi tnessed that evening.

Def endants have twi ce attenpted to depose M. Bethea.

It appears that a subpoena for the first schedul ed deposition was
served on M. Bethea, although the certificate of service is not
notarized or dated. M. Bethea did not appear for this
deposition. He did, however, accept and cash a check for his
appearance as a W tness.

Counsel arranged for a second tine to take M. Bethea's
deposition. Plaintiff’s counsel had communicated with M. Bethea
who said he was avail able to be deposed at the tinme schedul ed.

M. Bethea also failed to appear for this deposition. Plaintiff
clainms that defense counsel was responsible for providing formal
notice to M. Bethea of the deposition and failed to do so.

There is no evidence in the record that M. Bethea was subpoenaed

for this deposition. M. Bethea has since failed to respond to a



t el ephone nessage and | etter from defendants’ counsel requesting
that M. Bethea contact counsel.

Def endants contend that plaintiff has failed to
di sclose information as required by Fed. R Cv. P. 26(a).

Def endants ask that the testinony of M. Bethea be precluded
under Fed. R Cv. P. 37(c).

Def endants have not denonstrated that plaintiff has any
control over M. Bethea or in any way encouraged himnot to
appear for deposition or conmmunicate with defense counsel.
Plaintiff’s counsel has cooperated with defendants’ counsel in
trying to secure a deposition of M. Bethea and naking avail abl e
plaintiff’s counsel’s notes of her neeting wth M. Bethea.

Def endants have not justified the inposition of a
sanction on plaintiff. M. Bethea is another matter. The
unexcused failure of an individual to obey a properly served
subpoena nmay be treated as a contenpt of court. See Fed. R Cv.
P. 45(e). Should M. Bethea defy a properly served subpoena for
hi s appearance hereafter, upon presentation of an appropriately
docunented application, the court will take action against him
Should it appear that M. Bethea is evading service, it is quite
unlikely that he will be permtted to testify at any trial
W thout first submtting to a defense deposition.

ACCORDI NAY, this day of Novenber, 1997, upon
consi deration of defendants’ Mdtion in Limne to Preclude
Testinony of Alvert Bethea (Doc. #55), IT IS HEREBY ORDERED t hat
said Motion is DENIED;, and, IT IS FURTHER ORDERED t hat the
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di scovery deadl i ne notw t hstandi ng, defendants shall have

fourteen (14) days to depose Al vert Bethea.

BY THE COURT:

JAY C. WALDMAN, J.



