I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HADDRI CK BYRD : ClVIL ACTI ON
V.
FRANK G LLIE, et al. NO. 97-4697
VEMORANDUM
Dal zel I, J. Novenber 5, 1997

After several unsuccessful petitions for a wit of
habeas corpus pursuant to 28 U S. C. § 2254, Haddrick Byrd has
proffered a stragemto circunvent the congressional limtations
i nposed on successive petitions. Rather than invoke 8§ 2254, Byrd
asserts his claimunder 28 U S.C. § 2241. Recent Suprene Court
teaching |l eads us to reject such an attenpt to outfl ank the
Antiterrorismand Effective Death Penalty Act of 1996
(hereinafter “the AEDPA’), Pub. L. No. 104-132, 110 Stat. 1214,
1217-26 (1996).

In his petition, Byrd admts that he has previously
filed at | east four petitions for a wit of habeas corpus
pursuant to 28 U.S.C. 8§ 2254. See, Byrd Petition at p.2 (“The
petitioner’s request[s] for a wit of habeas corpus under 28
U.S.C. § 2254, [C.A'] Nos. 86-3688, 87-3044, and 88-7404, were
all dismssed . . . [a]lnd No. 91-0432, was denied w thout a
hearing”). Then, on April 8, 1997, Byrd filed a notion with our
Court of Appeals, requesting permssion to file a successive

petition pursuant to the requirenents of the AEDPA as codified at



28 U.S.C. § 2244(b).' That petition was deni ed because the Court
found that the petitioner failed to make the required show ng.

See Haddrick Byrd v. Frank Gllie, CA No. 97-8042 (3d Cr

April 17, 1997).

On July 21, 1997, petitioner filed the instant petition
for wit of habeas corpus pursuant to 28 U S.C. § 2241(c)(3). In
his notion, Byrd attenpts to circunvent the AEDPA's |imtations
on successive petitions by styling his claimas a “general”
habeas petition under 8§ 2241, rather than under 8 2254. See
Petitioner’s Motion in Qpposition to the District Court’s Oder,

at p. 2. In essence, Byrd argues that while the AEDPA tightened

1. Pursuant to 28 U.S.C. 8 2244(b)(3)(A), “[b]lefore a second or
successive application . . . is filed in the district court, the
applicant shall nove in the appropriate court of appeals for an
order authorizing the district court to consider the
application.” 1d. In determ ning whether such an order should
be granted, the AEDPA dictates, in relevant part, that

a claimpresented in a second or
successi ve habeas corpus application
under section 2254 that was not
presented in a prior application shall
be dism ssed unless - (A) the applicant
shows that the claimrelies on a new
rule of constitutional |aw, nade
retroactive to cases . . . or (B)(i) the
factual predicate for the claimcould
not have been di scovered previously

t hrough the exercise of due diligence;
and (ii) the facts underlying the claim
if proven and viewed in the light of the
evi dence as a whole, would be sufficient
to establish by clear and convi nci ng

evi dence that, but for constitutional
error, no reasonable factfinder would
have found the applicant guilty of the
underlyi ng of f ense.

28 U.S.C. § 2244(b)(2) (enphasis added).
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standards for successive petitions pursuant to 8§ 2254, petitions
under 8§ 2241 renmain a separate, unaffected ground of federa
revi ew because they are not explicitly limted under the AEDPA
Byrd' s argunent nust fail, however, because in Felker
V. Turpin, 116 S.CG. 2333 (1996), the Suprene Court held that it
woul d apply the AEDPA s new requirenents for second and
successive petitions to original petitions filed under 28 U S. C.
§ 2241, even though the AEDPA does not explicitly nmention § 2241.
See id. at 2339-40; see also Geenwalt v. Stewart, 105 F.3d 1287

(9th Cr. 1997) (“The Suprene Court has instructed us that the
authority of the federal courts to grant habeas relief to state
prisoners under 8§ 2241 is limted by 28 U S.C. § 2254”"); Roldan
v. United States, 96 F.3d 1013, 1014 (7th Cr. 1996) (sane).

Accordingly, Byrd's successive petition for a wit of
habeas corpus pursuant to 28 U.S.C. 8 2241 nust neet the
requi rements of the AEDPA. > Because Byrd has not been granted
| eave by our Court of Appeals to seek review of his | atest
application pursuant to 28 U . S.C. 8§ 2244(b)(3)(A), we wll deny
his petition for habeas corpus.

An Order foll ows.

2. We note that Byrd s reliance on Ozoanya v. Reno, 968 F. Supp.
1 (D.D.C. 1997) is msplaced. In Ozoanya, the district court
held that a first-tinme habeas petition brought by deported aliens
pursuant to 28 U.S.C. 8 2241 survives the 1996 anendnents to the
I mm gration and Nationality Act and the passage of the AEDPA.

See id. at 7. In this case the viability of first-tinme petitions
under 8 2241 is not at issue, and we do not address it here.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HADDRI CK BYRD : ClVIL ACTI ON
V. :

FRANK G LLIE, et al. NO. 97-4697

ORDER
AND NOW this 5th day of Novenber, 1997, upon

consi deration of Haddrick Byrd's petition for a wit of habeas

corpus pursuant to 28 U. S.C. 8§ 2241, and for the reasons set

forth in the acconpanyi ng nmenorandum it is hereby ORDERED that:

1. The petition is DEN ED;, and

2. The Clerk of the Court shall CLOSE this action

statistically.

BY THE COURT:

Stewart Dal zel |, J.



