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This litigation arises out of the crash of a V-22
Gsprey aircraft during a ferry flight near Quantico, Virginia on
July 20, 1992. The accident killed seven individuals, including
plaintiffs' decedents working for Boeing Vertol Conpany
("Boeing") on the V-22 project. Plaintiffs have sued Bel
Hel i copter Textron, Inc., and Textron, Inc., ("Bell"), the
contractor who worked with Boeing and the United States
Governnent ("the Governnent") on the devel opnent of the V-22;
General Motors ("GM'), who contracted with the Governnent to
devel op and build the V-22 engine and its related parts; and
Macrotech Fluid Sealing ("Macrotech"), the manufacturer of a seal
which is alleged to have been installed inproperly on the plane
that crashed.’

In early 1996, the defendants filed notions for summary
j udgnent, and by Order dated March 29, 1996, ("Order" or "1996
Order") and Menorandum Opinion dated April 1, 1996, | granted in

part and denied in part those notions. See Stecyk v. Bel

! Boeing al ready paid workers' conpensation to the
plaintiffs and was not named in this |lawsuit.



Helicopter, Inc., No. 94-CVv-1818, 1996 W. 153555 (E.D. Pa. April

1, 1996). M Oder dismssed the plaintiffs' strict liability
and breach of warranty clains, refused to dism ss clains based on
negl i gence, deni ed sunmary judgnent based on the governnent
contractor defense, and rejected defendants' assertion that they
are immune fromliability under Pennsylvania's workers'
conpensation | aw.

Havi ng engaged in further discovery, defendants now
nove once again for sumrmary judgnent on many of these sane
grounds. Bell contends (1) that plaintiffs are barred from
relief by Pennsylvania's workers' conpensation statute, because
Bell| and Boeing created a joint venture which enployed the
plaintiff's decedents; (2) that Bell cannot, as a matter of | aw,
be held |iable in negligence for an aircraft that was still under
devel opnent; and (3) that the governnent contractor defense bars
several of plaintiffs' clains.® In a separate notion, GMoffers
evi dence to show (1) that it owed no duty to plaintiffs
decedents because it had no responsibility for the airplane parts
that allegedly caused the crash, and (2) that it too is imune

fromliability under the governnent contractor defense.

SUMVARY JUDGVENT STANDARD

Summary judgnent is appropriate "if the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

2 Macrotech has joined Bell's nmotion with respect to
t he negligence and governnent contractor defense issues.
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together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party
is entitled to a judgnent as a natter of law" Fed. R Cv. P.
56(c). An issue is "genuine" only if there is a sufficient
evidentiary basis on which a reasonable jury could find for the

non-novi ng party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (1986). A factual dispute is "material” only if it mght
affect the outconme of the suit under governing law, id. at 248,
and all inferences nust be drawn, and all doubts wll be

resolved, in favor of the non-noving party. United States v.

D ebold, Inc., 369 U S. 654, 655 (1962); Carnegie Mellon Univ. v.
Schwartz, 105 F.3d 863, 865 (3d Cir. 1997).

On a notion for summary judgnent, the noving party
bears the initial burden of identifying for the Court those
portions of the record that it believes denonstrate the absence

of dispute as to any material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986). To defeat summary judgnent, the non-
noving party "may not rest upon the nere allegations or denials
of [its] pleading, but [its] response, by affidavits or as
otherwi se provided in this rule, nust set forth specific facts
show ng that there is a genuine issue for trial." Fed. R Gv.
P. 56(e). The non-noving party nust denonstrate the existence of
evi dence that would support a jury finding in its favor. See

Anderson, 477 U. S. at 248-49.



1. DI SCUSSI ON

A. The Wrkers' Conpensati on Exclusivity Provision

| begin with Bell's argunent that plaintiffs' decedents
were enpl oyees of a Bell-Boeing joint venture that protects Bell
fromsuit under Pennsylvania' s workers' conpensation |law. As
before, this issue presents two questions: First, was the
rel ationship between Bell and Boeing a joint venture? Second, if
so, was the joint venture the enployer of plaintiffs' decedents
wi thin the neani ng of the Pennsylvania workers' conpensation

statute?

1. The existence of a joint venture

In response to the first inquiry, Bell has now
denonstrated that it was engaged in a joint venture w th Boeing
to develop the V-22. The Third Crcuit has indicated that the
essential elenents of a joint venture include: (a) a joint
proprietary interest in, and a right to nutual control over, the
enterprise; (b) a contribution by each of the parties of capital,
materials, services or know edge; and (c) a right to participate

in the expected profits. Richardson v. Walsh Constr. Co., 334

F.2d 334, 336 (3d Cir. 1964). 1In addition, the parties must have
formed an express or inplied agreenent to participate in a comon
enterprise. Id. In ny 1996 Order, | found that Bell had shown
mut ual control and nmutual contributions, but had failed to

denonstrate that Bell and Boeing shared profits or forned an

4



agreenent for the devel opnent of the GCsprey. Stecyk, 1996 W
153555, at *10. However, Bell has now of fered new evi dence to
support these elenents of the joint venture test.

First, Bell has shown that it shared profits and | osses
with Boeing as part of the joint venture. Bell has submtted tax
returns from 1985 t hrough 1995 (excluding 1987), and partner
Schedul e K-1 returns from 1983 through 1995, which indicate that
profits and | osses were shared equally between the two
corporations. See, e.d., Appendix of Exhibits to Menorandum of
Law i n Support of Mtion of Defendants, Bell Helicopter Textron
Inc. and Textron Inc., for Summary Judgnent ("Bell App.") at Ex.
. In addition, both Robert C. Broadhurst, Boeing's Head of
Contract Admnistration for the V-22 Program and MD. MCrary,
Bell's Vice President of U S. Governnent Contracts and Logistics,
have testified under oath that profits and | osses were split on a
50-50 basis. 1d. at Exs. F, G In response, Plaintiffs offer
evi dence that Bell and Boeing each perforned a different nunber
of man hours on the project. Plaintiff's Joint Opposition to
Def endants' Motions for Summary Judgnent ("Pl. Brief") at 9. Yet
this is not probative of whether the two corporations actually
split profits and | osses, and it is far outweighed by the
docunments and deposition testinony indicating a profit-sharing
arrangenent .

Moreover, Bell has denonstrated that there was an
actual agreenent to participate in a joint enterprise. Bell and

Boei ng executed a "Team ng Agreenment"” which established a Joint
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Program O fice to be "the focal point"” for the V-22 devel opnent
program Bell App. at Ex. D. This office enployed up to thirty
persons and performed marketing, financial, and other |ogistic
operations for both Bell and Boeing. 1d. And while plaintiffs
are correct that "[o]ne office did not a joint venture nake," PI.
Brief at 12, there is anple evidence of a joint venture |ocated

t hroughout the record. The defendants offer evidence that the
presidents of Bell and Boei ng executed Powers of Attorney which
aut hori zed conpany representatives to act on behalf of a joint
venture, Bell App. at Ex. E; Bell and Boeing reported their
inconme to the Internal Revenue Service as a partnership, id. at
Ex. I; the Team ng Agreenent provided for "equal division of
effort in each phase of the [V-22] program"” id. at Ex. D; and
the U S. Governnent itself dealt with Bell and Boeing as a "joint
venture" working on the Gsprey project, id. at Ex. B, p. 104.
Therefore, | find that defendants have now presented sufficient
evi dence to denonstrate the existence of a joint venture between
Bel | and Boei ng.

2. Whet her the joint venture enpl oyed the
plaintiffs' decedents

The second inquiry, nanely, whether the joint venture
was the enpl oyer of the deceased enpl oyees, is a thornier
guestion. Wth l[imted exceptions, the Pennsylvania Wrkers'
Conpensation Act ("WCA") provides that enployers are i mmune from

being sued in tort for injuries suffered by an enpl oyee acting in



the course of his or her enploynent. 77 Pa. Cons. Stat. Ann. 8§

481(a) (West 1997)°% see also Hicks v. Arthur, 843 F. Supp. 949,

957 (E.D. Pa. 1996). Here, Bell argues that it is inmune from
suit under the WCA because the joint venture was the enpl oyer of
plaintiffs' decedents.

However, plaintiffs maintain that Bell is not entitled
to the protections of the WCA because the joint venture was not
the enpl oyer of the decedents at the tinme of the V-22 crash.
They argue that the joint venture did not exercise sufficient
control over the manner of the decedents' enploynent to be
consi dered an "enpl oyer" under Pennsylvania |aw. *

Both plaintiffs and defendants have cited a nunber of
cases to support their positions, but the vast mgjority of these

cases are of little help to ny analysis, since | nust focus in

this diversity case on how t he Pennsylvania Suprene Court woul d

% Section 481(a) states: "The liability of an enpl oyer
under this act shall be exclusive of any and all other liability
to such enployes [sic], his legal representative, husband or
w fe, parents, dependents, next of kin or anyone otherw se
entitled to danages in any action at |aw or ot herw se on account
of any injury or death as defined in section 301(c)(1) and (2) or
occupational disease as defined in section 108."

“1t is conceded that if the joint venture was clearly
t he enpl oyer, the individual joint venturers naking up the
venture woul d be protected by the exclusivity rule. Many of the
cases relied upon by defendants involve these facts and this
principle, but that is not the fact pattern before ne.
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decide the issue.® See Kaplan v. Exxon Corp., Nos. 96-1495 &

96- 1519, 1997 W. 590131, at *3 (3d Cr. Sept. 25, 1997) (witing
that a court applying Pennsylvania |law in a diversity case nust
"predi ct how the Pennsylvania Suprene Court would rule"). In
fact, the cases offered by the parties are factually and legally
i napposite. None of the cases relied upon involve a joint
venture subject to Pennsylvania | aw where each venturer provided

its own enployees. Defendants cite primarily to Haas v. 653

Leasing Co., 425 F. Supp. 1305 (E.D. Pa. 1977) and Heavins V.

Mobil G| Exploration and Producing S.E., Inc., 913 F.2d 178 (5th

Cr. 1990), but these cases involved clains for workers'

conpensati on under the federal provisions of the Longshore and
Har bor Workers' Conpensation Act.® Sinilarly, plaintiffs rely
heavily on George v. GPU Nuclear Corp., 910 F. Supp. 180 (MD.

Pa. 1995), but George was a "borrowed servant" case that never

addressed the Pennsylvania test for determning the liability of

® Pennsyl vania | aw applies to this action. Federal
courts sitting in diversity and state courts in Pennsylvania have
found that a tribunal should apply the | aw of the state under
whose workers' conpensation systemthe plaintiffs have coll ected
benefits. See, e.qg., Lewis v. Chenetron Corp., 448 F. Supp. 211,
213 (WD. Pa. 1978); Elston v. Industrial Lift Truck Co., 216
A.2d 318 (Pa. 1966). Here, plaintiffs' decedents were
Pennsyl vani a residents, and they have been receiving workers'
conpensati on paynments from Boei ng through the Pennsyl vani a
system Exhibits to Defendants' 1996 Mdtion for Summary Judgnent
at Ex. 140.

® As | noted in my 1996 Order, Haas is also
di sti ngui shabl e because plaintiffs are not seeking to hold Bel
vicariously liable for the torts of the other co-venturer, as was
the Haas plaintiff, nor are the conpanies here as closely rel ated
as the joint venturers in Haas. See Stecyk, 1996 W. 153555, at
*11 n. 11.




the parties in a joint venture. Therefore, | have undertaken ny
own investigation to try to determ ne how t he Pennsyl vani a
Suprenme Court would analyze this issue -- would it follow those
cases finding all joint venturers to be protected where enpl oyees
further the work of the joint venture, or would the Pennsyl vani a
Suprenme Court | ook to the concept of "enployer"” under the WCA as
requiring the existence of a nmaster-servant, control-type
relationship for each joint venturer? |If the forner, Bell is
i mune fromsuit by virtue of its involvenment in a joint venture
with Boeing. |If the latter, based upon the record before ne,
Boei ng woul d be the enpl oyer under the facts, and Bell would be a
third party subject to suit under the WCA

"In attenpting to forecast state law, [I] nust consider
rel evant state precedents, anal ogous deci sions, considered dicta,
scholarly works, and any other reliable data tendi ng convincingly
to show how t he highest court in the state woul d deci de the issue

at hand." 2-J Corp. v. Tice, No. 96-1943, 1997 W. 604525, at *2

(3d Gr. Cct. 2, 1997) (quoting Aloe Coal Co. v. dark Equi pnent

Co., 816 F.2d 110, 117 (3d Cir. 1987)). Here, | find that the
pl ain | anguage of the statute, the rel evant caselaw, and the
definitive authorities on this topic informmny decision that
Pennsyl vani a woul d adopt the master-servant control test to
determ ne who shoul d be deened an "enpl oyer"” for purposes of the

wor kers' conpensati on bar.



| begin with the | anguage of the WCA, which provides
t hat workers' conpensation is an enpl oyee's excl usive renedy
agai nst an enployer. 77 Pa. Cons. Stat. Ann. 8§ 481(a) (West
1997). The statute defines enployer as "synonynous with master,"”
id. at 8 21, and in Pennsylvania the "essence . . . of the

enpl oyer - enpl oyee status is the master-servant rel ationship."”

Mays v. Liberty Mutual Ins. Co., 323 F.2d 174, 177 (3d Cr.
1963). In determ ning whether such a relationship exists, the
Pennsyl vani a courts consider a nunmber of factors, including,

inter alia, the nature of the work or occupation, whether a party

suppl i es tools and equi pnent, whether the work is part of a
party's regul ar business, and the right of the party to term nate

enpl oynent at any tinme. See, e.qg., Industrial Abrasives, Inc. v.

Worknen's Conpensati on Appeal Bd. (Caceres), 630 A 2d 547, 548

(Pa. Commw. Ct. 1993). However, the overriding factor in every
case is "the right to control the performance of the work." JFC

Temps, Inc. v. Wrknen's Conpensation Appeal Bd. (Lindsay and G &

B Packing), 680 A 2d 862, 865 (Pa. 1996). “[T]he right to

control of the manner in which the work is acconplished is the
nost persuasive indication of the presence or absence of the

enpl oyer/ enpl oyee rel ationship."” Southland Cable Co. V.

Wor knen's Conpensati on Appeal Bd. (Emmett), 598 A 2d 329, 331

(Pa. Commw. Ct. 1991). Thus, the issue here is whether the
Pennsyl vani a Suprene Court would apply this sane "right to

control" test in the joint venture context, or whether it would
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find that an enpl oyee of one party to a joint venture is an
enpl oyee of all parties to the venture as a matter of |aw

For at least three reasons, | find that Pennsylvania's
hi ghest court would likely use the control test in ascertaining
the liability of each party in a joint venture. First, the
Pennsyl vani a courts have consistently | ooked to el enents of
control as indicia of the enployer/enployee relationship in other

cases involving joint or dual enploynent. See, e.qg., Costigan v.

Phi | adel phia Fin. Dep't Enployees Local 696, 341 A 2d 456, 461

(Pa. 1975) (finding a joint enploynent relationship where control
of the ternms of enploynent was shared between the parties); ’

Steanfitters, Local 449, AFL-CI O v. Pennsyl vani a Labor Rel ati ons

Bd., 613 A 2d 155, 157 (Pa. Commw. C. 1992) (holding that the
parties were joint enployers because they both exercised control

over the enployees); Magaw v. Bl oonsburg Heating Co., 178 A 411

412 (Pa. Super. C. 1935) (finding no joint enploynent or joint
liability for workers' conpensation because only one party

controll ed the decedent's terns of enploynent).

" Costigan has since been criticized because of changes
to the law that were at issue in the case. See, e.q., Ellenbogen

v. County of Allegheny, 388 A 2d 730, 732-33 (Pa. 1978).
However, Costigan's basic principle remains good law, in the
absence of a legislative directive, the courts still |ook for
indicia of control to determne joint enploynent. See Board of
Governors of the State System of Hi gher Educ. v. Commonwealth of
Pa., 514 A 2d 223, 228 (Pa. Commw. Ct. 1986) (using "direct
control over the enploynent relationship” as a factor in

determ ning joint enploynent), appeal denied by, Association of
Pa. State College and Univ. Faculties v. Pennsylvania Labor

Rel ati ons Bd., 527 A 2d 545 (Pa. 1987).
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Second, the |eading authority on workers' conpensation
| aw i ndicates that control is a critical elenent of enploynent

relationships in a joint venture. Larson's Wrkers' Conpensation

Law cautions that in joint enploynent cases, including those
involving joint ventures, it "is inportant . . . to insist that
all the elenents of joint enploynent be present.” 3 Arthur

Larson & Lex K. Larson, Larson's Wrkers' Conpensation Law 8§

48.44 (1997). "[T]he mere advanci ng of one potential enployer's
i nterests, acconpani ed even by sonme sharing in paynent, is not
enough in the absence of sone elenent of control."” 1d. (enphasis

added) .

Third, several other states have already applied the
control test in simlar joint venture contexts. |In Kalnas v.

Layne of N.Y. Co., 414 A 2d 607 (N. J. Super. C. App. Dv. 1980),

a New Jersey court held that a nenber of a joint venture could be
held Iiable for its own negligence when sued by an enpl oyee of
the other venturer, despite the exclusivity provision in the
state's workers' conpensation |aw, where the joint venture did
not exert control over the plaintiff so as to be considered his
"enpl oyer." Kalnas expressly rejected the notion that all joint
venturers shoul d be considered enployers as a matter of |aw, and
hel d instead that "[w] hether each joint venturer can be deened
the enployer of all the enpl oyees engaged in the work of the
joint enterprise nust clearly depend on the particular facts and
ci rcunstances surrounding the joint venture." 1d. at 609. And,

the court said, the nmost critical factors in this determ nation
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i ncl ude the existence of a master-servant rel ationship and ot her
indicia of control. [Id. | find this reasoning especially
persuasi ve, since New Jersey | aw defines "enployer" exactly the
same as Pennsyl vania | aw, both statutes declare that "enpl oyer™
is "synonymous with master."” Conpare N. J. Stat. Ann. 8 34:15-36
(West 1997) with 77 Pa. Cons. Stat. Ann. § 21 (West 1997).
Therefore, Kalnas strongly suggests that Pennsylvania would al so
require a show ng of control to establish imunity for a joint

vent ure def endant. See also Bulgrin v. Madison Gas & Elec. Co.

373 NNW2d 47, 52 (Ws. C. App. 1985) (holding that the "better
reasoned cases support"” using the control test in the joint

venture context), review denied, 378 NW2d 291 (Ws. 1985).

Adm ttedly, several state courts have held that all the
menbers of a joint venture are enployers of all those engaged in

the venture's work as a matter of | aw See, e.q., Mtchell wv.

A.F. Roosevelt Ave. Corp., 207 A D.2d 388, 389 (N.Y. App. Dv.

1994); Lawer v. Dallas Statler-H lton Joint Venture, 793 S.W2d
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27, 35 (Tex. App. 1990).° However, while these cases appear to
broaden the concept of who qualifies as an "enployer,"” there is
nothing that would permt ne to assune that Pennsylvania woul d
abandon its practice of equating enployer status with control in
this instance.® The control test is the dom nant neans for
interpreting the enploynent rel ationshi p under Pennsyl vania | aw,
it has been used in other joint and dual enploynment cases in
Pennsylvania; it is enployed by other courts in states with
simlar laws; and its use in the joint venture context has never
been questioned by a Pennsylvania court. Consequently, | find

t hat Pennsyl vania woul d likely require each nmenber of a joint

® | note that the court in Lawler set forth a list of
cases purporting to show that the npjority of states have adopted
the view that each nenber of a joint venture or partnership is an
enpl oyer of all those working on the project as a matter of |aw
793 S.W2d at 31-32. However, a careful reading of those

deci sions indicates otherwise. Mny of the cases, including the
Pennsyl vani a decision in G eenya v. Gordon, 133 A 2d 595 (Pa.
1957), hold that enployees of a joint venture or partnership
cannot sue individual partners or joint venturers in tort. Yet

t hat presupposes that an enploynent relationship with the joint

venture or partnership is clear. |In Geenya, for exanple, it had
al ready been established that the plaintiff was an enpl oyee of
the partnership. 1d. Here, that is an issue that becones

relevant if the control test applies, because, as noted above, it
is conceded that if the Bell-Boeing joint venture is the

enpl oyer, each co-venturer is protected. Many of the cases cited
to support Lawl er's hol ding are distingui shable.

® Nor do the policies behind workers' conpensation
advance the deci sion-naki ng process, because while the WCA serves
to provide confort and certainty for an enployer in the
wor kpl ace, there exists a form dable countervailing policy to
permt suits by individual enployees against third parties. As
the Third Grcuit has witten, the WCA "nust be liberally
construed in order to effectuate its renedi al purpose, but its
scope cannot be extended in a manner which woul d destroy either
t he enpl oyee's conmon-| aw rights against third persons, or the
common-| aw conception of third persons."” Miys, 323 F.2d at 177.
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venture to exercise sufficient control over an enpl oyee in order
to qualify for immunity as an "enpl oyer” under the WCA

Wth these principles in mnd, and since there has been
no showi ng that Bell or the joint venture either had or exerted
the right to control the enpl oyees that Boei ng brought to the
project, | wll deny Bell's notion for summary judgnment on this

i ssue.

B. Liability for Neqgligence d ains

Def endants next contend that they cannot, as a matter
of law, be held Iiable in negligence for injuries sustained in
the crash of an aircraft that was still under developnent. In ny
earlier Order, | found that the experinental nature of the V-22
did not bar plaintiffs' negligence clains because, unlike strict
liability, negligence "is not dependent upon a product being
pl aced in the stream of commerce but rather upon a duty owed by
one party to another which was breached and caused injury."
Stecyk, 1996 W 153555, at *9. Defendants now renew their
objections to this finding by arguing that products liability in
negligence arises only at the point that a product is marketed
and sold to consuners.

Def endants still have not expl ai ned why negligence
cl ai ms shoul d be precluded when an acci dent involves an
experimental product. They cite to no clear authority to support
this assertion, and their arguments continue to ignore the

critical differences between strict liability and negligence. As
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| explained in an August 16, 1996, Order denyi ng defendants’
notion for reconsideration on this very sane issue, negligence
requires a risk-utility analysis distinct fromthe principles

whi ch underlie strict liability. While strict liability protects
vul nerabl e consuners from aggressi ve comercial tactics,
negl i gence provides a broader cause of action involving distinct
el ements of proof of duty, care, and causation. Therefore, even
i f defendants cannot be held strictly liable for their use and
manuf acture of the V-22, they may be liable in negligence,
because they nmay have owed a basic duty of care in testing,
flying, and developing this aircraft for all potential users,
including the plaintiffs' decedents. ™

In fact, defendants' own case supports this

proposition. Defendants claimthat Trinpey Tire Sales and Serv.,

Inc. v. Stine, 403 A 2d 108 (Pa. 1979), shows that the plaintiff

nmust be a consuner of a finished product to recover damages under

a negligence theory. But this is not what Trinpey holds.

Y Contrary to defendants' assertion, policy arguments
al so do not support disallow ng a negligence cause of action.
Waile it may be socially undesirable to hold manufacturers
strictly liable during the testing stages of a product, because
liability without fault for experinental itens could chil
i ncentives to design new goods, the same cannot be said for
negl i gence clainms, which require a showing of fault and a failure
to exerci se reasonable care. Requiring defendants to use
reasonabl e care, even when exposing enpl oyees to unfini shed
products which could cause them harm protects potential users in
a way that is consistent with the basic tenets of products
liability law that are already in place. It is thus highly
unli kely that manufacturers would be deterred from devel opi ng new
products nerely because the | aw i nposes sone m ni num st andard of
reasonabl e care during the testing stage.
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Trinpey nerely states that a plaintiff nust be "a user or
consunmer” in order to state a negligent manufacture claim 1d.
at 109 (enphasis added). It says nothing about whether a product
need be inits final formfor liability to attach. Thus, Trinpe
does not show that negligence products liability requires that
plaintiff be a "consunmer"” of a final product; rather, it too
indicates that the plaintiff may obtain relief by being a nere
"user" of a good.™ Here, then, where plaintiffs' decedents were
"users" of a product, albeit one still being tested while the
decedents were riding in it during a ferry flight, | am not
prepared to say that the |law forbids a cause of action against

t he defendants for negligent manufacture and failure to warn.

C. The Gover nnent Contractor Defense

Def endants' third argunent is that the governnent

contractor defense bars plaintiffs' clains. In Boyle v. United

Techs. Corp., 487 U.S. 500, 512 (1988), the United States Suprene

Court established the follow ng three-prong test for the

gover nnent contractor defense:

Liability for design defects in mlitary equi pnent
cannot be inposed, pursuant to state |aw, when (1)
the United States approved reasonably precise
specifications; (2) the equipnent conforned to those
speci fications; and (3) the supplier warned the
United States about the dangers in the use of the

" Trinpey accents the defendants' dilemm, because, as
was the case in earlier notions, defendants are unable to cite to
a single opinion that directly speaks to the issue of whether a
"stream of commrerce" requirenment exists in the negligence arena.
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equi pnment that were known to the supplier but not to

the United States.
In nmy previous Order, | denied defendants' notion for summary
judgnent on this defense, after finding "an absence of, and
genui ne issues of material fact with respect to, evidence
supporting defendants' contention" that the design of several V-
22 parts could qualify under the first prong of Boyle as
"reasonably precise specifications which were approved by the
governnent as a result of a specific process of give and take."
Stecyk, 1996 W. 153555, at *6. |In separate notions by Bell and
GM the defendants have now of fered hundreds of additional pages
of evidence on this issue, and they urge nme once again to invoke
the defense as a matter of law. However, all that remains clear
fromthe parties' volum nous subm ssions is that there are still
far too many genui ne issues of material fact, and | cannot
recogni ze the governnent contractor defense as viable at this
sumary judgnent stage.

A few exanples of the disputed facts in the record wll
suffice to show the i nappropriateness of summary judgnment here.
First, Bell contends that the Governnent approved reasonably
preci se specifications for the upper nacelle "fire zone" design.
It presents deposition testinony show ng that the Governnent held
nunmerous Prelimnary and Critical Design Reviews ("PDR' and
"CDR," respectively) to approve defendants' designs of the V-22.
It also offers the depositions of Ray Schleicher ("Schleicher"),

Deputy V-22 Program Manager, and Roger Vehorn ("Vehorn"), a
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former Navy engi neer on the Osprey project, which indicate that

t he Governnent questioned whet her the upper nacelle should be
designated a fire zone, that Bell and Boeing submtted a witten
response to this inquiry, and that the Navy subsequently approved
that response. Menorandum of Law in Support of Mdtion of

Def endants, Bell Helicopter Textron Inc. and Textron Inc., for
Summary Judgnment ("Bell Brief") at 38; Bell App. at Exs. B, O P,
R, and S. However, plaintiffs offer directly conflicting

evi dence on this sane approval process. They offer depositions
to show that PDR and CDR reviews did not represent final approval
of airplane designs, but rather only signal ed approval of the
process by which the programwas operating. See, e.qg., Exhibits
to Plaintiffs' Joint Qpposition to Defendants' Motions for
Summary Judgnent ("Pl. Ex.") at Exs. 3, 17. In addition,
plaintiffs show that Schleicher admtted that the Governnent's
role was sinply to nonitor the progress of V-22 devel opnent to
ensure that deadlines were being net. [d. at Ex. 17. This
supports ny 1996 finding that the first prong of Boyle has not
been satisfied, because "defendants have not denonstrated that

t he governnment approval of these designs was substantive as

opposed to procedural." Stecyk, 1996 W. 153555, at *5 n. 4.
Thus, genuine issues of material fact still exist as to whether
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t he Governnent approved defendants' specifications for the upper
nacel | e. *

The sane can be said for the rest of Bell's contentions
as to the approval of various aspects of the plane. For exanple,
Bel|l offers depositions to show that the Governnent approved the
design of the horizontal firewall after Bell and Boei ng provided
Gover nment enpl oyees with detailed information regarding its size
and | ocation. Bell Brief at 41; Bell App. at Exs. O B. Yet
plaintiffs' evidence denonstrates that the di agrans Bell
submtted to the Governnment never even depicted the holes drilled
into the firewall that allegedly contributed to the passage of
heat to the upper nacelle. Pl. Brief at 35; PI. Ex. at Exs. 10,
21, 29. Plaintiffs also note that while defendants rely heavily
upon the deposition of Gerald P. Smith ("Smth"), the Goup
Engi neer responsi ble for the design of the V-22 FSD nacell e,
Smth was unabl e during his deposition to nane a single person or
docunent that could verify Governnent approval. Pl. Ex. at Ex.

7, pp. 118-19. In fact, Smth admtted that he was just assum ng

t he Governnent had approved the firewall design because soneone

2 Here, as el sewhere, the defendants are al so unable
to point to any final drawings that the Governnent nmay have
approved. Al of defendants' evidence is from contradicted
deposition testinony, which is sinply not enough to prove
Governnent "approval" of the V-22 as a matter of |aw.
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at Bell told himthat approval had been granted. * 1d.
Therefore, in reviewing Bell's record in this case, | cannot say
that no reasonable jury could find for the plaintiffs; the
evi dence before nme presents disputed issues of naterial fact as
to whether the V-22 designs were ever "approved"” during a process
of give and take between the defendants and the Governnent, as
required by the first prong of Boyle.*

The sanme dilemma exists with respect to GM s request
for immunity under the governnent contractor defense. GMoffers

nore docunents, affidavits, and depositions to show that the

13 Likewise, Bell's remaining two argunents are
contested. To support the claimthat the design of the air inlet
cent erbody was approved by the Governnent, Defendants rely
primarily upon the deposition of Onen Kaiser ("Kaiser"), Bell's
Chi ef of Power Plant Design during the V-22 project, who
testified that the design of the centerbody was accepted by the
Governnent as part of a CDR  Bell Brief at 43; Bell App. at EX.
P, p. 44. However, plaintiffs note that Kaiser did not always
receive full information, Pl. Ex. at Ex. 16, pp. 84-91, and they
show that he conceded under oath that the Governnent was never
provided with critical design options such as whether the inlet
shoul d have a drain or an aspirator. 1d. at pp. 93-94.

Def endants al so offer evidence to show that the Governnent
approved the decision to use conposite material for the

i nterconnect driveshaft. Yet plaintiffs nmaintain that whether a
conposite material was used is irrelevant to their design defect
claims. Pl. Brief at 23. Modreover, the one docunent which
defendants cite to show Governnent approval of the conposite
material is unpersuasive. Bell Brief at 45. The Verification of
Dan McCrary, Bell App. at Ex. R nmy speak generally about the
approval process, but it says nothing about whether the
Governnent specifically approved the use of conposite naterials
in the interconnect driveshaft.

“ Al'though | only reach the first prong of the Boyle

test, | note that plaintiffs' argunents also raise concerns as to
the test's third prong, because they show that genuine issues of
material fact may still exist as to whether defendants adequately

war ned the Governnment of the risks of certain features on the V-
22.
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Governnent approved its designs of the V-22 engine and rel ated
parts. However, as they did with Bell's notion, plaintiffs have
adequately net their burden to denonstrate that genuine issues of
fact still remain as to whether GMis subject to the protections
of contractor imunity.

GMrelies heavily on the affidavits of Sanuel Thrasher
("Thrasher"), GMs Chief Project Engineer for the V-22 engine,
John Arvin ("Arvin"), a nmenber of the V-22 engine project team
and John Gusha ("Grusha"), the Navy's Project Engineer on the
Csprey Program to denonstrate that the Governnent approved a
Model Spec of the engine after prolonged exchanges of information
and | engthy di scussions with Governnent representatives. See
Menor andum of Law of Defendant General Mtors Corporation In
Support of its Mdtion for Summary Judgnent ("GM Brief") at 39,
43. GM argues that this evidence shows beyond di spute that the
Gover nnent approved reasonabl e specifications of the V-22 in
accordance with the first prong of Boyle.

However, plaintiffs present sufficient evidence to
counter these facts. First, they show that Grusha adm tted under
oath that the Governnment nerely specified performance
requirenents during its reviews of GMs work, that the Governnent
did not review all the design drawings, and that it did not "try
to go through all the details of the engine" during the review
process. Pl. Ex. at Ex. 23, pp. 76-77. This alone could allow a
reasonable jury to find that the Governnent was exercising

procedural, deferential reviewinconsistent with the "give and
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t ake" process nmandated by Boyle. Furthernore, plaintiffs offer
evi dence to show that Governnent deci sion-nmakers were not

i nformed of reports of |eaking oil or of incidents where oil had
accunul ated within the inlet housing. Pl. Brief at 46. 1In
addition, plaintiffs present testinony that Grusha, one of the
Governnent's chief engineers on the V-22 engine project, was
never even aware of critical decisions involving tenperatures and
pressures within the torqueneter housing, nor famliar with the
seals on the torqueneter shaft. Pl. Ex. at Ex. 23.

Consequently, triable issues of fact still remain as to whet her
t he Governnment approved GM s design in accordance with the

demands of the governnent contractor defense. '

D. VWhet her GM Omved a Duty to Plaintiffs' Decedents

Finally, | address GMs contention that as a matter of
law it owed no duty to plaintiffs' decedents. GMargues that it
had no responsibility for the non-engine parts in the V-22, thus
absol ving the conpany of liability. Plaintiffs have raised

sufficient questions regarding the scope of GMs

“ Plaintiffs also contend that GMis not entitled to
contractor immunity because the defense relates only to design
defects, and GM has conm tted non-design negligence here. Pl.
Brief at 39. However, several circuits have expanded Boyl e
beyond desi gn defects and have applied its protections to clains
al I egi ng manufacturing defects and failures to warn. See, e.q.,
Snell v. Bell Helicopter Textron Inc., 107 F.3d 744, 749 (9th
Cir. 1997) (manufacturing defect); In re Joint E. and S. Dist. of

N. Y. Asbestos Litig., 897 F.2d 626, 629 (2d G r. 1990) (failure
to warn). Therefore, plaintiffs' argunent is not dispositive of
GM s noti on.
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responsi bilities, including evidence of a joint decision-naking
process, such that if the jury were to accept plaintiffs' version
of the facts, a judge could find that GM owed a duty to the
decedents. *°

GM offers evidence to show that its Full Scale
Devel opnment ("FSD') contract with the Governnent confined GMs
responsibility to the V-22 engine. It maintains that it had no
responsibility for the non-engine parts that allegedly caused the
fatal crash, including the 617/619 seals and the environnental/
donut seal on the engine-aircraft interface. GM quotes |anguage
fromthe FSD contract, and froman Interface Control Docunent

7 to show that its contractual

("1CD") executed by the parties,
responsibility was constrained in this manner. In addition, GM

cites, inter alia, to a deposition by John Grusha, who stated

that GM coul d just "wal k away" after manufacturing the engine and
torqueneter shaft, because it was Bell's sole responsibility to
ensure that the V-22 interface systemworked correctly. GM Bri ef
at 15-16; Exhibits of General Mtors in Support of Mdtion for
Summary Judgnent ("GM Ex."), Vol. Il, at Ex. 17, pp. 171-74.

Al t hough GM has presented powerful evidence as to a

di vision of responsibilities between itself and Bell, there are

1 Whether GM owed a duty to the plaintiffs is
ultimately a question of law to be determ ned by the judge. See
Inre TM, 67 F.3d 1103, 1117 (3d G r. 1995).

" The 1CD was witten to "define the interface
requi renents between Bell-Boeing and [GM in regard to
integrating” GV s turboshaft engine into Bell-Boeing s V-22
tiltrotor airfrane. GMBrief at 11.
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sinply too many di sputed issues in the record to conclude that GM
owed no duty to plaintiffs' decedents as a matter of law. First,
the fact remains that GMbuilt the torqueneter shaft through
which the oil l|eaked and ultimtely caused an explosion. This
shaft was plugged into Bell's gearbox and was encased in a
housing from whi ch the donut seal was renoved. Pl. Brief at 41.
As a result, a reasonable jury could find that GM shared sone
joint responsibility for the cause of the accident. GMattenpts
to dispute this by walking a fine Iline between what it calls
"functional interfacing” and "integration,” and arguing that it
was responsible only for the fornmer, but | find that any
difference in the responsibilities that these terns connote is
too obscure to warrant summary judgnent. GM admtted at ora
argunment that it provided Bell with information on integrating
its engine into the airfrane, and stated that it worked on
i ntegration design changes while considering howto best alter
t he design of the engine. Transcript of Proceedings Before the
Honorabl e Marjorie O Rendell, 9/22/97 ("Oal Arg.") at 71
Thus, it is reasonable to believe that a jury could find that GV
shared informati on and worked with Bell to design the integrated
areas that mal functioned on the V-22, thus supporting the
exi stence of a duty on its part.

Furthernore, plaintiffs provide several depositions
whi ch raise genuine issues of material fact as to GMs role in
the accident. Anong the nost persuasive are statenents from Onen

Kai ser ("Kaiser"), Bell's former Chief of Power Plant Design, and
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Jeff Berlin ("Berlin"), a senior Bell engineer. Kaiser said that
an "interface" existed at the point where Bell's seal connected
with GMs torqueneter shaft, and he admtted under oath that this

interface created a "joint responsibility between the two

conpanies to interact, comrunicate, [and] do what was needed to
fulfill” their obligations. Pl. Ex. at Ex. 16, p. 190 (enphasis
added). ' Likewise, Berlin admitted that, because Bell's sea

fit onto GMs torqueneter shaft, "there would have to be sone
communi cation on the interface on fitting into that specific"
design. PlI. Ex. at Ex. 26, pp. 55-56. Therefore, there is
sufficient evidence in the record to support a finding of joint
responsi bility and overl apping control between GM and the ot her
manuf act urers.

Finally, | note that GMs attenpt to support summary
judgnent with references to the |anguage of the ICDis
unpersuasive. There is little doubt that the ICDis a critical
docunment in this case, but it is far too anbi guous to support a
judgnent in favor of GMas a matter of law. Even GM admts that
t he docunent "is witten in a formthat's not particularly easy,"

Oral Arg. at 68, and | find that sone provisions of the |ICD even

'8 Defendants incorrectly argue that this quote is out
of context. Kaiser may have hesitated in answering, but he
clearly agreed with the notion that both Bell and GM had a
responsibility to work together. See also Pl. Ex. at Ex. 16, p.
218. And even though Kaiser stated on cross-exam nation that GM
was not responsible for the design and manufacture of Bell parts,
GM Ex., Vol. Il, at Ex. 19, p. 198, this only reinforces ny
finding that genuine issues of material fact exist as to whether
GM shared responsibility for this accident.
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appear to support the plaintiffs' cause. For exanple, the 1CD
itself states that it "defines requirenents and docunents
agreenents reached between Bell-Boeing . . . and Allison [GM

on itens affecting the airfrane/engine interface," "defines the
interface requirenents between Bell-Boeing and Allison,"” and
"descri bes the engi ne physical, functional, perfornmance,
environnental , usage, maintenance, support, safety, test and
evaluation interface with the tiltrotor airfrane." GV Ex., Vol.
|, at Ex. 2, pp. 1-1, 1-2. Therefore, view ng the evidence in
the |ight nost favorable to plaintiffs, | cannot say that no
reasonable jury could find that GMwas |iable. On the contrary,
the record in this case contains genuine issues of material fact

whi ch can best be resolved by a jury at trial.

Accordingly, the Motions for Summary Judgnent filed by
Def endants Bell Helicopter Textron Inc. and Textron Inc.,
Macrotech Fluid Sealing, and General Mtors Corporation should be
DENI ED.
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