IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LESLI E CHARLES X. BEASLEY, : ClVIL ACTI ON
: NO. 90-4711
Peti ti oner,
V.
THOVAS FULCOMER ET AL.,
Respondent s.

ORDER- MEMORANDUM

And Now, this 5th day of Novenber, 1997, follow ng oral
argunent with counsel for the parties, and upon consi deration of
petitioner's anended petition for wit of habeas corpus (doc. no.
43), and the response of the respondents thereto (doc. no. 51), and
the reply of petitioner (doc. no. 57), and the notion of
respondents to extend tine to file a supplenental response to
petitioner's reply (doc. no. 59), and the notion of respondents for
adj udi cation of prelimnary procedural issues (doc. no. 60), and
the response of petitioner thereto (doc. no. 62), it is hereby
ORDERED that the petition is DI SMSSED W THOUT PREJUD CE for
failure to exhaust state renedies. It is FURTHER ORDERED t hat no
certificate of appealability is to beissued. It is FURTHER ORDERED
that the notions of respondents to extend tinme to file a
suppl enmental response and for adjudication of prelimnary
procedural issues are DENI ED AS MOOT. The Order is based upon the
foll ow ng reasoni ng:

1. This is a death penalty case. Presently before the Court

is petitioner's request for a wit of habeas corpus pursuant to 28
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US. C 8§ 2254. In 1981, the petitioner was convicted of first-
degree nmurder by a jury in the Court of Comon Pleas of
Phi | adel phia County for shooting and killing a police officer. On
January 16, 1997, the sanme day on which he filed the instant
anended petition for a wit of habeas corpus, the petitioner filed
his third petition in the Court of Common Pl eas of Philadel phia
County for post-conviction relief pursuant to the Pennsylvania
Post - Conviction Relief Act, 42 Pa. C.S. 8 9541 et seq ("PCRA"). On
Cctober 1, 1997, the Common Pl eas court denied petitioner's third
PCRA petition.' Petitioner has advised the Court that he has
recently filed a notice of appeal from that order wth the
Pennsyl vani a Suprene Court.

2. In light of Banks v. Horn, 1997 W. 578904 (3d G r. Sept.

19, 1997), the Court wll dismss the instant habeas corpus
petition without prejudice as a m xed petition.

3. The exhaustion requirenent for state habeas prisoners is
codified at 28 U S. C. 8 2254(b) and (c). "Sinply stated, these
sections require a petitioner to exhaust all neans of relief
avai |l abl e under state lawbefore filing a federal habeas petition.”

Hul |l v. Freeman, 932 F.2d 159, 164 (3d G r. 1991) (citing Landano

v. Rafferty, 897 F. 2d 661, 668 (3d Cir.), cert. denied, 111 S.C 46

(1990) . The exhaustion requirenent "addresses federali smand comty

The Common Pl eas Court issued the follow ng one-sentence
order: "And Now, to wit this 1lst day of COctober, 1997, it is
hereby ORDERED and DECREED that the Defendant's Petition for
Post - Conviction Relief is DENIED wi thout the necessity for a
hearing."



concerns by "afford[ing] the state courts a neani ngful opportunity
to consider allegations of |legal error without interference from

the federal judiciary.'" Toulson v. Beyer, 987 F.2d 984, 986 (3d

Cr. 1993) (internal citations omtted).

4, "To satisfy the exhaustion requirenent, the clains
i ncluded in a federal [habeas] petition nust be fairly presentedto
the state courts.” |d at 987. In this regard, "[t]he habeas
petitioner bears the burden of proving that he has exhausted al
avail abl e state renedies.” Id. If a habeas corpus petition contains
exhausted and unexhausted clains, the Suprene Court has held in

Rose v. Lundy, 455 U S. 509 (1982) that the petition nust be

di sm ssed as a m xed petition. See Rose v. Lundy, 455 U. S. 509, 522

(1982).
5. However, "[ a] petition containing unexhausted but
procedurally barred clains in addition to exhausted clains, is not

a m xed petition requiring di smssal under Rose." Toul son, 987 F. 2d

at 987. "Although the wunexhausted clains may not have been
presented to the highest state court, exhaustion is not possible
because the state court would find the clains procedurally

defaulted." 1d. (citing Coleman v. Thonpson, 111 S. Ct. 2546, 2555,

2557 n.1 (1991)); Castille v. Peoples, 489 U S. 346, 351 (1989)

("requi site exhaustion may nonetheless exist. . . if it is clear
that [petitioner's] clains are now procedurally barred under
[state] law."). In such circunstances, "[t]he district court may
not go to the nerits of the barred clainms, but nust decide the

merits of the clainms that are exhausted and not barred." I1d.
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(citing Teague v. Lane, 489 U S. 288 (1989)).
6. In Banks v. Horn, 1997 W. 578904 (3d GCr. Sept. 19

1997), the Commonweal t h cont ended t hat under the 1995 anendnents to
the PCRA, 42 Pa. C.S. 88 9545(b)(1)? and (2), any second PCRA
petition which the habeas petitioner filed nore than a year from
the date of judgnent in the state court was barred as untinely. The
Third Grcuit, however, rejected the Conmonweal th's argunent based
upon the follow ng reasoning:

Wiile it is true that the text of the 1995
anendment s support these contentions [by the
Commonweal th], it is not clear that these
contentions are dispositive. The Comonweal th

does not refer us to a single Pennsylvania

Supreme Court case applying the PCRA as amended

in 1995 to support its views. . . . In the

ci rcunstances, we are not confident that the

Pennsyl vani a Suprene Court, even in the face

of the 1995 anendnents to the PCRA, w || abandon

its practice of reaching the nerits of clains in
PCRA petitions in capital cases regardl ess of the
failure of the petition to neet the appropriate
procedural criteria. Consequently, applying Toul son,
we cannot find that the review of [the petitioner's]
unexhausted cl ai ns has been forecl osed.

Banks, 1997 WL 578904 at *9. The Third Circuit in Banks reversed
the order of the district court denying the petition on the nerits
and remanded the case to the district court with instructions to
di smi ss the case without prejudice as a m xed petition under Rose

v. Lundy, 455 U.S. 509 (1982).

’Section 9545(b) (1) provides in relevant part:
(b) Time for filing petition.--
(1) Any petition under this subchapter, including a
second or subsequent petition, shall be filed within
one year of the date the judgnent becones final.
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7. In a footnote at the concl usion of Banks, however, the
Third Crcuit suggested that in the future wunder certain
circunstances it may reach a different result on the state
procedural bar issue:

It is, of course, possible in death penalty cases
(and other cases as well) that future experience
wi |l show that the Pennsylvania Suprene Court
consistently and regularly applies the 1995
anmendnents to the PCRA and thereby creates a
procedural bar sufficient to satisfy the

standard of Johnson v. M ssissippi, 486 U S.

578, 589 (1986). That tine, however, has not yet
been reached.

Banks, 1997 WL 578904 at *10 n. 3.
8. The Court concludes that this case is controlled by the

t eachi ngs of Banks.® Here, |ike Banks, the Conmobnweal th "does not

%To support its position that the Court need not dismiss the
habeas corpus petition as a m xed petition on exhaustion grounds
because it would be futile to invoke the state procedure, the
Commonweal th refers the Court (1) to the Pennsylvani a Suprene
Court's Order of August 11, 1997, and (2) to the anendnents to
Rul e 1500 of the Pennsylvania Rules of Crimnal Procedure which
now provide for the same one-year statute of limtations period
as found under 42 Pa. C. S. 8 9545(b)(1). Wiile it acknow edges
that no case has been deci ded by the Pennsyl vani a Suprene Court
on the issue, the Commonweal th neverthel ess contends that these
actions by Pennsyl vania Suprene Court show that the Pennsyl vani a
Suprenme Court intends to "enforce the one year statute of
limtations in the 1995 anmendnents to the PCRA in both capital
and non-capital cases." Doc. no. 60 at 5. Moreover, the
Commonweal th speculates in this regard that the Third Crcuit
deci ded Banks w thout having considered the recent actions taken
by the Pennsylvania Supreme Court. But see Banks v. Horn, 1997 W
at *9 (specifically nentioning Pennsylvania Suprene Court's O der
of August 11, 1997 captioned In re: Suspension of the Capital
Unitary Review Act etc., No. 224, in which the Pennsyl vani a
Suprenme Court suspended permanently the Capital Unitary Review
Act pursuant to its admnistrative powers).

Second, as to the anendnents to Rule 1500, while
acknow edging that the state trial court sumrarily denied the
petitioner's third PCRA petition in the Order of October 1, 1997,
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refer [the Court] to a Pennsyl vani a Suprene Court case applying the
PCRA as anended in 1995 to support its views." Banks, 1997 W
578904 at *9. Nor can the Court say with confidence that the day
yet has arrived when the Pennsyl vani a Suprene Court "consistently
and regul arly" applies the 1995 anendnents to the PCRA in capital
cases whi ch woul d establish a procedural bar to petitioner's third
PCRA petition for purposes of federal habeas review Wile it would
be desirable for the Pennsylvania Suprene Court to address at an
early date the uncertainty pointed out in Banks as to whether the
1995 anendnents to the PCRA bar as untinely any second or
subsequent PCRA petitions filed nore than one year after a judgnent
of conviction becones final* this has not yet occurred.

Accordingly, the petition for wit of habeas corpus wll be

nevert hel ess, the Conmmonweal th contends that the state court
record indicates that one of the grounds for dismssal by the
state trial court was that the petition was untinely.

‘Because petitioner's conviction becane final |ong before
t he enactnent of the 1995 anendnents to the PCRA, petitioner
cannot under the newly anended statute file his third PCRA
petition within one year fromthe date of when his conviction
becane final. Accordingly, the state procedural bar issue in this
case is whether a PCRA petitioner, who has filed a second or
subsequent PCRA petition and whose conviction becane final prior
to the effective date of the 1995 anendnents to the PCRA, nust
file his PCRA petition within one year fromthe date that the
appl i cabl e anendnents took effect. Under a federal statute
containing a simlar provision, the Third Circuit has held that
"for a [habeas] petitioner [who has filed a notion to vacate the
j udgnent of conviction and sentence under 28 U. S.C. 8§ 2255] whose
conviction becane final prior to the effective date of the
[AntiterrorismEffective Death Penalty Act ("AEDPA")], [28 U.S.C
§ 2255] allows a reasonable period of tine, not to exceed one
year, [fromthe date the AEDPA took effect on April 24, 1996],
for the filing of a habeas corpus petition.") (enphasis added).
United States v. Urrutia, No. 97-7951, slip op. at 2 (3d Cir.
Sept. 15, 1997) (unpublished).




di sm ssed without prejudice as a m xed petition.

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENO, J.



