IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERTON CHASE REALTY CORPORATI ON, : AViL ACTI ON
GREGCORY R NOONAN, ESQUI RE, and :
Bl YI OYEFULE, M D

V.
MAI N LI NE BANK, WALTER E. SCOIT, JR . No.97-2767
and JOSEPH DUFFY :

VEMORANDUM

Shapiro, Norma L., J. November 3, 1997

This cause of action arises out of an alleged prom se
to provide financing for a real estate devel opnment, the
subsequent failure to deliver on that prom se and provide the
essential financing, and the resulting damages. Now before the
court are defendants Main Line Bank’s and Joseph Duffy’s Motion
to Dismss for Failure to State a C ai munder Rule 12(b)(6) and
for Failure to Join a Party under Rule 19. Because, taking al
the plaintiffs’ factual allegations as true, relief cannot be
granted on sonme of the clains, the notion will be granted in part
and denied in part.

l. Fact s

I n August, 1991, Gegory R Noonan, Esq., a lawer with
the firmof DeYoung, Walfish & Noonan, P.C. (“Noonan”) becane
acquainted with Walter E. Scott, Jr. (“Scott”), an enpl oyee of
Hart Mortgage Conpany (“Hart”) and subsequently Main Line Bank

("Main Line"). Scott represented hinself to Noonan as a skilled



comrerci al | ender, nortgage broker, and financier who graduated
with a Bachelor of Arts degree ("B.A ") in Finance from Vill anova
University in 1983. At different tines after August 1, 1991,
Scott obtained | oan comm tnments and issued | oans to various
clients of Noonan's law firm The conm tnents undertaken by
Scott in connection with these | oans were verbal and never
witten. On March 1, 1996, Noonan and Scott net with Geg
Truskey (“Truskey”) at the site of a nine | ot subdivision in
Ki nberton, Pennsylvani a known as Ki nberton Chase -- Phase ||
("Project") to discuss purchase, devel opnent, construction, and
financing. It was agreed that after plaintiffs purchased the
| and, Truskey woul d serve as the Project's general contractor.
Between March 1, 1996 and March 18, 1996, Noonan told
Scott that both Noonan and Biyi Oyefule, MD. (“Oyefule”) would
serve as signatories for the loan to finance the Project. Scott
i nformed Noonan that 95% of the Project could be financed through
Hart and/or its affiliates. Noonan, Oyefule, and Robert Ruggerio
(“Ruggerio”), the third principal of Kinberton, relied on Scott’s
representations that he was qualified as an expert in | ending and
finance and that he graduated fromVillanova with a B.A in
Fi nance. Based on these representations, Noonan sought Scott's
services, and provided Scott wth the only copy of the | oan
package. Noonan inadvertently failed to keep a copy hinself. On
March 19, 1996, Noonan sent Scott a letter requesting a | oan
commtnment no |ater than April 4, 1996 for the purchase and

devel opnment of the Project and listed May 1, 1996 as the deadline
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for closing. This letter also asked Scott to provide Noonan with
a copy of the entire | oan package and requested that Scott
personally handle the Project's loan. Plaintiffs put a $60, 000
deposit on the Project ("Deposit”). At the expiration of a "due
diligence period," the deposit would becone non-refundabl e.

Bet ween March 19, 1996 and April 2, 1996, Scott assured
Noonan that the | oan processing procedure was proceedi ng snoothly
and 95% financing for the Project was easily attainable. During
this period, Scott was rem nded that the due diligence period had
expired, the deposit was no | onger refundable, and Noonan wanted
a copy of the entire | oan package to enable himto request |oans
fromother financiers if necessary.' Two letters dated April 17,
1996 and April 18, 1996 again requested the | oan package and a
loan commtnent. The letters also stated that the closing date
for purchasing the Project's |and could be postponed until June
1, 1996. On April 19, 1996, Scott canme to Noonan's office and
assured Noonan the | oan process woul d be expedited. During this
nmeeting, Scott revealed that he was not handling the | oan
processi ng and could not produce a detailed description of the
| oan package. Scott also told Noonan that First Financia

Savings Bank ("First Financial") would supply 95% of the

! The "l oan package" contained: "the agreenent of sale of
real estate including addenduns [sic], a survey map of [the
Project], zoning approvals for [the Project], a marketing plan
with Re/Max Main Line to act as the exclusive agents for the
project, a Phase | Environnental Site Assessnent, tax returns and
financial information for all individuals involved in the
[Project], and curriculumvitaes [sic] for the individuals
involved." (Conpl. ¥ 39(iv)) ("Loan Package").

3



financing for the Project, and Dr. Shel don Novak (“Novak”), one
of Scott's clients, would furnish the difference, if any. On
April 30, 1996, Noonan wote Truskey that Scott woul d arrange the
necessary financing in excess of the $60, 000 Deposit.

By letter dated May 2, 1996, Noonan inforned Scott that
the closing date had been postponed to May 15, 1996 and again
asked Scott to provide a copy of the Loan Package, because
wi thout it Noonan could not | ook el sewhere for a | oan. Noonan
al so asked Scott to arrange the necessary funding from First
Fi nancial and Novak in time for the May 15, 1996 cl osi ng date.
Bet ween March 1, 1996 and May 8, 1996, neither Min Line nor
Scott contacted either Kinberton Chase Realty Conpany
("Ki mberton"), Noonan, Oyefule, or Truskey regarding: (1) the
procedure enpl oyed when processing the |oan; (2) the need for
addi tional information or docunentation in connection with
processing the loan; (3) a copy of the Loan Package; or (4)
problens lending to plaintiffs.

As a result of Scott's inaction, on May 13, 1996,
Noonan requested assistance from Lee Sappol, president of Hart
Mort gage. Sappol informed Noonan that Main Line had purchased
Hart Mortgage and Sappol was no | onger president. Sappol
referred Noonan to Joseph Duffy (“Duffy”), vice president of Min
Li ne, who supervised the operations Main Line had acquired from
Hart Mortgage. Noonan, speaking with Duffy on the tel ephone on
May 20, 1996, asked that Main Line finance the Project. Duffy

responded to Noonan in a letter the next day, but never again
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contacted Noonan. On June 10, 1996, Scott sent Noonan what
appeared to be an "adverse action letter” inform ng Noonan that
Ki nberton woul d not receive the |oan request because Novak was
not in a position to finance the deal personally. According to
Scott, Novak could not obtain support fromhis sources because
the financial information presented by plaintiffs fluctuated
constantly. In August, 1996, Noonan | earned that Scott never
attended Villanova University.

I n August, 1996, Novak infornmed Noonan that: (1) Scott
never approached Novak for the purposes of providing financing
for Kinberton; (2) there was never any correspondence between
Scott and Novak regarding Kinberton; (3) the only conmmunication
bet ween Novak and Scott regardi ng Kinberton was a one and one
hal f page docunent Scott sent Novak one day before Scott wote
the June 10, 1996 "adverse action letter;" and (4) Scott's
statenent that "M . Novak was hindered in presenting the deal to
hi s sources because the financial information as presented by you
and your clients constantly fluctuated" was "fal se and an
intentional msrepresentation by Scott."

In the sanme nonth, Noonan al so contacted Howard
Seidman, a forner associate of Scott at both Hart Mrtgage and
Main Line. Seidman told Noonan that: (1) Scott requested
Seidman's help with the Kinberton loan in My, 1996; (2) Seidman
put Scott in contact wth one of Seidman's | enders (the "Source")
because Scott told himthat the | oan was a "construction | oan for

a conventional, comercial |oan," and Seidman was in charge of
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conventional |oans at Hart and Main Line; (3) the Source inforned
Seidman in June, 1996 that Scott's representation of the | oan as
a construction |loan was incorrect; (4) in requesting funding,
Scott supplied the Source with nothing nore than a two page
docunent describing the Project; (5) Seidman was enbarrassed by
Scott's interaction with the Source; (6) had Sei dman known of the
true nature of the | oan request, he would not have nade the
referral; and (6) as a result of Scott's interaction with the
Source, Seidman woul d no | onger provide assistance to Scott in
connection wth the Project.

Plaintiffs lost their $60,000 deposit, and claim
defendants' failure to return the Loan Package prior to June 10,
1996 precluded plaintiffs fromapplying for alternative financing
for the Project fromother institutions. The conplaint alleges
that at no tinme was Main Line, Scott and/or Duffy “ever in a
position or ever intended to lend Plaintiffs . . . those suns
necessary to purchase, develop, construct and/or sell the
[Project's] lots, with 95% financing, even though comm tnents
were nmade to do so."

The Conplaint alleges (1) violations of the Equal
Credit Opportunity Act, 15 U S.C A 88 1691-1691e (West 1982 &
Supp. 1994) ("ECOA") (Count 1); (2) violations of the Unfair
Trade Practice and Consunmer Protection Law, 73 Pa. Stat. Ann. 88
201-1-202-9.2 (West 1993 & Supp. 1997) (“UTPCPL") (Count 11); (3)
viol ations of the "Loan Broker Trade Practices,” 37 Pa. Code 8§

305 (1993) (“LBTP") (Count 111); (4) breach of contract (Count
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1V); (5) material and intentional msrepresentation (Count V);
(6) prom ssory estoppel (Count VI); (7) negligence (Count VII);
and (8) punitive danmages (Count VIII).

1. St andard of Revi ew
A claimmy be dism ssed under Fed. R CGv. P. 12(b)(6)
only if plaintiff can prove no set of facts in support of the

claimthat would entitle plaintiff to relief. ALA Inc. v.

CCAIR, Inc., 29 F.3d 855, 859 (3d Cr. 1994). The review ng

court nust consider only those facts alleged in the conplaint and
accept all of the allegations as true. 1d.. Wen deciding a
notion to dismss for failure to state a claim the court nust
"accept as true all allegations in the conplaint and al
reasonabl e i nferences that can be drawn therefrom and view them
in the light nost favorable to the nonnoving party" Rocks v.

Phi | adel phia, 868 F.2d 644, 645 (3d Cr. 1989).

L1l Di scussi on
A ECOA d ai m
The Conplaint alleges "[t]he 'adverse action' letter
i ssued by Scott on June 10, 1996, declining the |oan for
[ Ki mberton] contained fal se and fraudul ent reasons as to why
[ Main Line], Scott and/or Duffy declined said |loan, in violation
of Section 202.9 of regulation B of the [ECQOA]."
Def endants, noving to dism ss the ECOA claim argue

that the Conplaint fails to allege plaintiffs made a | oan
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application to either Duffy or Main Line that would create an
obligation under ECOA. According to defendants, the Conpl aint
does not allege an ECOA viol ati on agai nst First Financial, which
actually denied plaintiffs' request, and the Conpl aint does not
refer to an adverse action letter fromFirst Financial.

Wil e the main purpose of ECOAis to “pronote the
availability of credit to all creditworthy applicants w thout
regard to race, color, religion, national origin, sex, marita
status, or age,” 12 C.F.R § 202.1(b) (1997), > an ECOA regul ation
“also requires creditors to notify applicants of action taken on
their applications.” 1d. Section 202.9 of Regulation B, 12
C.F.R 88 202.1-202.14 (1997), provides: "A creditor shal
notify an applicant of action taken within (i) 30 days after
receiving a conpl eted application concerning the creditor's
approval of, counteroffer to, or adverse action on the
application; (ii) 30 days after taking adverse action on an
i nconpl ete application, unless notice is provided in accordance
W th paragraph (c) of this section. . . ." 12 CF.R 8§
202.9(a)(i)-(ii) (1997). A "creditor" is "a person who, in the
ordi nary course of business, regularly participates in the

deci si on of whether or not to extend credit. The termincludes a

2 "As originally passed in 1974, Title VII, the ECOA,
prohi bited discrimnation by any creditor against any applicant
: on the basis of sex or marital status . . . . Congress |ater
anended the ECOA to add prohi bitions against discrimnation on
the basis of race, color, religion, national origin, and age."
Brothers v. First Leasing, 724 F.2d 789, 791 (9th G r. 1984)
(citations omtted).




creditor's assignee, transferee, or subrogee who so
participates.” 12 CF. R § 202.2(1).

The di spute involves the word “participates” in this
section. Defendants maintain that First Financial and Novak --
not defendants Main Line, Scott, and Duffy -- actually denied the
application. According to defendants, First Financial sent
plaintiffs the adverse action letter that should be the subject
of this lawsuit. Defendants argue the allegation that Scott's
letter of June 10, 1996 contai ned “fal se and fraudul ent reasons”
for the denial can only relate to Novak's refusal to provide a
| oan comm tnent. Defendants argue that neither Duffy, Min Line,
nor Scott “participated” in the actual decision to extend credit,
so they cannot be creditors for purposes of adverse action
notification. Plaintiffs argue that the Conplaint clearly states
a |l oan was bei ng processed through and had been conmtted to by
Scott and Main Line, so defendants are creditors wthin ECOA
because they “participated” in the actual decision to extend or
deny credit.

Def endants Scott and Main Line both neet the |evel of
participation required of a “creditor” under Regul ation B. The
plaintiffs allege Scott prom sed that First Financial and Novak
woul d I end the Project noney to the plaintiffs, and participated
in the credit decision to sone degree: he asked for clarification
of information provided to him gave the |oan package to | enders,
made requests for information and updated financial statenents,

provi ded recommendati ons and gui dance, and set up neetings. The
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evi dence of Scott’s involvenent is sufficient to find that he nmay
have “regularly participated” in the decision to extend or deny
credit, and survive a 12(b)(6) notion to dism ss.

Plaintiff also contends Main Line participated in the
decision. In a letter to Noonan on May 21, 1997, Miin Line Bank
acknow edged that Scott was the “contact person” concerning
Noonan’s “loan request.” Scott allegedly represented his
affiliates would finance the venture, and Main Line
recogni zed Noonan’s | oan request; viewed in the |ight nost
favorable to the plaintiff both Scott and Main Line are creditors
under Regul ation B, because in the ordinary course of business
they may have “regularly participate[d] in the decision of
whet her or not to extend credit.” Wile the plaintiff may not
ultimately prove Main Line is a creditor under Regulation B, or
that Main Line violated Regulation B, Main Line is not entitled
to a dismssal of this claimon a Rule 12(b)(6) notion.

The conplaint alleges Duffy’'s only participation was
one phone call and one letter. The purpose of the call and the
letter was to reaffirm Scott’s role as contact person, and “to
ensure that no further physical threats were to be nmade to [t he]
staff at the Bank.” Conplaint, Exhibit 13. Individuals within
l ending institutions may be creditors, even w thout evidence they

actually participated in the decision. See United States v.

Anerican Future Systens, 571 F. Supp. 551, 561 (E.D. Pa. 1983)

(“creditor” status appropriate because the individual was “the

chief operating officer and 97% st ockhol der” of the | ending
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institution; “the bulk of [the institution s |ending was] not
general |y extended based on a review of individua
creditworthiness.”). Construing all allegations in the conpl aint
and all reasonable inferences therefromin favor of the
plaintiff, Duffy’s involvenent in Main Line's activities was not
sufficient to be a creditor under Regulation B: Duffy did not
participate in the credit decision, nor was he sufficiently
involved in Main Line credit decisions to be considered a
“creditor.” Duffy’'s notion as to Count | is granted, and that
count agai nst Duffy is dismssed.

B. Material and Intentional M srepresentation

Count V of the Conpl aint states:

The representations made by Scott that
(i) he graduated with a Bachelor of Arts in
Finance in 1983 fromVillanova, (ii) that he
had secured 95% financing for Kinberton
Chase, (iii) that Scott had secured Novak as
a swing or bridge financier if needed, (ivV)
that Scott was qualified as an expert in
| ending and finance, (v) that the | oan for
Ki nberton Chase was bei ng processed and
everything was noving forward, (vi) that 95%
financing for Kinberton Chase woul d be
expedited, (vii) that Novak woul d cover any
short fall from95% financing if First
Fi nanci al could not |end such anount, (viii)
that Scott woul d provide financing for any
suns needed in excess of $60, 000 for
Ki nberton Chase, were all intentional
material msrepresentations which were relied
upon by the Plaintiffs, all to their own
detri nment.
(Compl. 1 59).
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Def endants mai ntain these statenents coul d not have caused any
injury to plaintiffs. Plaintiffs claimthat they relied on
Scott’s m srepresentations to their detrinent.

To recover on a claimof fraud a plaintiff nust prove
the followng elenents: (1) a representation; (2) which is
material to the transaction at hand; (3) nmade falsely, with
know edge of its falsity or recklessness as to whether it is true
or false; (4) with the intent of m sleading another into relying
onit; (5) justifiable reliance on the m srepresentation; and

(6) the resulting injury was proxi mately caused by the reliance.

G bbs v. Ernst, 647 A 2d 882, 889 (Pa. 1994) (footnote omtted).
The conpl aint establishes five of the required
el ements. The m srepresentations conplained of are clear. The
materiality to the transaction of sone of the m srepresentations
is clear. The elenment of falsity or recklessness as to falsity
with regard to Scott’'s statenents regarding his education and
expertise is satisfied. Scott’s representations about financing
for the project may or may not have been fal se or recklessly
made. It is well settled in Pennsylvania that, “prom ses to do

future acts do not constitute a valid fraud claim?” Wod v. RR

Donnelley & Sones Co., 888 F.2d 313, 318 (3d Cir. 1989). Only if

Scott’s statenent was one “of present intention which [was] fal se
when uttered” would it constitute “a fraudul ent m srepresentation

of fact.” Brentwater Hones, Inc. v. Wibley, 369 A 2d 1172, 1175

(Pa. 1977). Construing the allegations in the |ight nost

favorable to the plaintiff, those representations nay have been
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fal se or based on reckless disregard of their veracity.
Plaintiff’s I oss of their down paynent and anticipated profits
may have been proximately based on their reliance on the
m srepresentations regarding financing. ?

Plaintiffs argue that they justifiably relied on
Noonan’ s previ ous experience that “on a nunber of occasions”
Scott had “obtained | oan commtnents and i ssued | oans to various
clientele of Noonan.” (Conpl. ¥ 13). Plaintiffs brought Scott
the | oan package on March 1, 1996, in the interest of closing a
| oan by May 1, 1996. The plaintiffs, sending a series of letters
to Scott through May 22, 1996, continued to rely on Scott’s oral
representations of the | oan prospects. At the sane tine,
plaintiffs noved the closing date on the Project first to May 15,
1996, then to June 1, 1996. In determ ning whether plaintiffs
continued reliance was reasonabl e, the Pennsyl vania Suprene Court
has held that the character, intelligence, experience, age and
ment al and physical condition of the parties nust be considered.

Enery v. Third National Bank of Pittsburgh, 171 A 881 (Pa.

1934).
As experienced business people with a history of

obtaining loans, plaintiffs were “sophisticated conmercia

*Plaintiffs did not suffer any loss as a proxi mate result
of Scott’s statements about his education and experience. The
plaintiffs admt that they dealt with Scott because he “had, on a

nunber of occasions, . . . obtained [ oan commtnents and i ssued
| oans to various clientele of Noonan.” (Conplaint f 13.). The
proxi mate |l oss was, if at all, related to Scott’s history of

arrangi ng loans and his representations about financing for the
Ki nberton Chase | oan
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[ busi nesspeople]”, Mellon Bank Corp. v. First Union Real Estate,

951 F.2d 1399, 1409 (3d Cr. 1991), and could not be consi dered
to be operating under the “handicap of inexperience.” Siskin v.
Cohen 70 A 2d 293, (Pa. 1950). Plaintiffs have not denonstrated
“Justifiable reliance” on defendant Scott’s oral assertions

regarding the loans. Gty of Rone v. G anton, 958 F. Supp. 1026,

1038 (E.D. Pa. 1997). Plaintiffs knew they had no witten | oan
commitnment. Upon not receiving one, plaintiffs could have
created anot her | oan package, and pursued alternative financing
options. The fraud count wll be di sm ssed.

C UTPCPL C ai m

Count Il of plaintiffs' Conplaint alleges that
defendants’ "actions are . . . in violation of the catchal
provision of the Unfair Trade Practices and Consuner Protection
Laws of Pennsylvania." (Conpl. q 50). The "catchall" provision
prohibits: "[e]ngaging in any other fraudul ent conduct which
creates a likelihood of confusion or of m sunderstanding." Pa.
Stat. Ann. tit. 73, 8§ 202-2 (West 1993).

"To be actionable under the catchall provision .
t he confusion or m sunderstandi ng created nust be fraudul ent.
Specifically, to recover under the catchall provision, the
el ements of conmmon | aw fraud nust be proven. These el enents
include a material m srepresentation of existing fact, scienter,
justifiable reliance on the m srepresentation, and danmages."

Hanmer v. Nikol, 659 A 2d 617, 620 (Pa. Commw. Ct. 1995)

(citations omtted); see Burke v. Yingling, 666 A 2d 288, 291
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(Pa. Super. C. 1995) ("The general purpose of the UTPCPL is to
protect the public fromfraud and unfair and deceptive business
practices") (citation omtted). The plaintiffs state no cause of
action for fraud, because of lack of justified reliance.
Therefore, the claimbased on UTPCPL w Il be dism ssed as well.

D. Breach of Contract

Count 1V of the Conplaint alleges breach of contract.
"When Scott told Noonan that Scott could provide the 95%
financing for Kinberton Chase, Noonan accepted said offer on
behal f of hinself, KCRC and Oyeful e which constitutes a binding
contract. Because [Main Line], Scott and Duffy all failed to
provide 95% financing for the Kinberton Chase project, which
i naction constitutes a breach of contract, the Plaintiffs
suffered those damages aforenentioned.” (Conpl. 1Y 56-57).

Def endants first claimthat the Conplaint fails to
al l ege Duffy and Main Line were even parties to the supposed
contract, and that the contract is barred by the statute of
frauds. Plaintiffs claimthat Duffy and Main Line are
responsi ble for Scott's actions under agency principles, and that
this action falls within an exception to the statute of frauds.

1. STATUTE OF FRAUDS

The Pennsylvania Statute of Frauds, Pa. Stat. tit. 33,
8 1 (West 1997), requires that a contract be in witing. See
Tenp-Way Corp. v. Continental Bank, 139 B.R 299, 320 (E. D. Pa.

1992) ("[a]n agreenent to |l end noney to be secured by a nortgage

on real property . . . is subject to the Pennsylvania statute of
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frauds, and, thus, nmust be in witing") (citation omtted);

Li nsker v. Savings of Anerica, 710 F. Supp. 598, 600 (E.D. Pa.

1989) ("[a]n oral agreenent to |lend noney to a borrower in
consideration for a nortgage nust be in witing pursuant to the

statute of frauds") (citation omtted); Bozzi v. Geater Del aware

Vall ey Sav. and Loan Assocs., 389 A 2d 122, 123 (Pa. Super. O

1978) (oral promse to lend noney in return for a nortgage on a
property to be purchased with the borrowed noney is unenforceable
under the statute of frauds).

Plaintiffs claima recogni zed exception to the statute
of frauds. "Although, in general, the statute of frauds acts as
a bar to the enforcenent of oral agreenents, it is well settled
that such agreenents may be taken out of the statute of frauds if
there is evidence to establish that the agreenent was made. This
rul e pronotes the underlying purposes of the statute of frauds:
to prevent perjury and fraud and to prevent parties from escapi ng

their legal obligations.” Stelwagon Mg. Co. v. Tarmac Roofing,

63 F.3d 1267, 1276 (3d Cir. 1995) (citations omtted).
Plaintiffs rely on a series of letters from Noonan in which he

states, inter alia, that Scott agreed to obtain 95%financing for

the Project. Although plaintiff’s assertion in these letters
that defendants actually nade a contract would not nornally be
sufficient to establish the contract was nade, it cannot be
determ ned on a 12(b) notion whether an exception to the statute

of frauds can be established. Plaintiffs claimmght fit within
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a statute of frauds exception, and this count cannot be dism ssed
at this tine.
2. Agency and Respondeat Superi or
Under Pennsylvania law it is “well settled that a
princi pal, disclosed or undisclosed, is liable for the acts and
contracts . . . of his agent within the scope of the agent’s

authority.” Toll v. Pioneer Sanple Book Co., 94 A 2d 764, 765

(Pa. 1953). If the principal, Min Line, exercised sufficient
control over the agent, Scott, the agent’s m srepresentations to
the plaintiffs beconme “representati ons made in the scope of

[ Scott’ s] apparent authority and [bind] his principal, regardless

of whether [the principal] knew of the statenents.” Aiello v. Ed

Saxe Real Estate, Inc., 499 A 2d 282, 288 (Pa. 1985).

Mai n Li ne purchased Hart, for whom Scott worked.
(Conpl. 9 31) Main Line exercised sufficient control over Scott
for himto be considered its agent after the purchase. Mking
contracts for loan financing was wthin his authority. As its
agent, Main Line was liable for his conduct. It is unclear which
acts occurred after the purchase; the terns of acquisition are
not of record, so it is not possible to determne if Miin Line
assunmed Hart’'s liabilities. The conplaint sufficiently alleges
that Scott nade an oral contract as Main Line's agent, and this
count agai nst Main Line cannot be dism ssed on a 12(b)(6) notion.

Plaintiffs also assert that Duffy is individually
responsi ble for the Scott’s alleged breach of contract, because

“Scott was acting . . . as . . . [an] agent . . . of
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Duffy.” (Conpl. T 7). Duffy was the Vice President of a bank
t hat purchased the organization for which Scott worked. When
Main Line acquired Hart Mrtgage, Duffy and Scott both becane
agents of Main Line.

The Restatenent (Second) of Agency states:

The relation of agency is created as the result of
conduct by two parties manifesting that one of themis
willing for the other to act for himsubject to his
control, and that the other consents so to act. The
principal nust in sone nmanner indicate that the agent
is to act for him and the agent must act or agree to
act on the principal’s behalf and subject to his
contr ol

Rest at enent (Second) of Agency 8 1 cnt.a (1958).

In processing | oan applications through Hart and Min
Line, Scott did not consent to act on Duffy’s behalf. Nor did
Duf fy indicate that Scott was to act for him As Vice President

of Main Line, Duffy was sinply its agent. See Gllian v.

Consol i dated Foods Corp, 227 A 2d 858 (Pa. 1967). Wiile the acts

of an agent, Scott, mght be inputed to the enployer, Main Line,
t hey cannot be inputed to another agent, Duffy. As the Suprene
Court of Pennsylvania has stated, “the right to supervise, even
as to the work and the manner of performance, is not sufficient;
ot herw se a supervisory enployee would be liable for the
negligent act of another enpl oyee though he woul d not be the
superior or master of that enployee in the sense the | aw neans

it.” Yorston v. Pennell, 153 A 2d 255 (Pa. 1959). Duffy’'s role

as Vice President of Main Line did make Scott his agent. Thi s

count for breach of contract wll be dism ssed agai nst Duffy.
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E. Prom ssory Estoppe
Count VI presents a claimfor prom ssory estoppel

Assum ng, argquendo, that his Court finds
that no contract existed between the
Plaintiffs and Defendants, Defendants should
be estopped from denying the prom se by Scott
that 95% financing had been secured and the
prom se shoul d be enforced since (I) the
Plaintiffs comitted $60, 000 of deposit
noni es as non-refundable in reliance on this
prom se, and (ii) the Plaintiffs were unable
to find alternative financing for Kinberton
Chase since the Defendants failed to return a
copy of the |oan package prior to June 10,
1996, all to the detrinment of Plaintiffs.

Al of the Defendants were notified of

Plaintiffs' $60,000 non-refundabl e com t nent

made in reliance of Scott's

m srepresentations in a sufficient anount of

time for any or all of themto finance the

Ki nberton Chase project. |Injustice can be

avoi ded only by enforcenent of the prom se.

(Conpl. 91 61-62).

Plaintiffs claimthey reasonably relied on the prom ses of Scott,
who had the apparent authority of Duffy and Min Line.

The el enents for a cause of action for prom ssory
estoppel are: "(1) m sl eading words, conduct or silence by the
party agai nst whom the estoppel is asserted, (2) unanbi guous
proof of reasonable reliance on the m srepresentation by the
party seeking to assert the estoppel, and (3) no duty of inquiry

on the party seeking to assert estoppel." Thomas v. E.B. Jernyn

Lodge No. 2, 693 A 2d 974, 977 (Pa. Super. C. 1997) (citation

omtted). Plaintiffs can not establish reasonable reliance on

the m srepresentations. Plaintiffs have failed to denonstrate
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the required el ements of prom ssory estoppel, and this claimw ||
be di sm ssed.

F. The Loan Brokers Trade Practices Act

Count Ill of plaintiffs' Conplaint alleges "the actions
of Defendants were in violation of Loan Broker Trade Practi ces,
37 Pa. Code § 305 (1995) ("LBTP'). As such, the Defendants are
deened to be in violation of the UTPCPL." (Conpl. ¥ 53). Under
LBTP, a "loan broker" is a "person, copartnership, association or
corporation engaged in providing services for the purpose of
procuring or attenpting to procure a | oan on behalf of a borrower
where a fee or other valuable consideration is charged for the
services." 37 Pa. Code. 8§ 305.2 (1995). LBTP provides, in
rel evant part:

(a) Wth respect to a | oan broker, the

followi ng are considered unfair nethods of

conpetition and unfair or deceptive acts or

practi ces:

(1) Enploying a device, schene or article to
def r aud.

(2) Making fal se or m sleading statenents of
fact or omtting material facts in order to
make a statement not m sl eading.

(3) Engaging in an act, practice or course of
conduct which creates a |ikelihood of
confusi on or m sunder st andi ng.

(4) Failing to use due diligence and nake
reasonabl e efforts to procure a | oan on
behal f of a borrower.

37 Pa. Code. § 305.3 (1995).

Def endants Main Line and Duffy argue that the Conplaint

fails to allege that they made m srepresentations or acted as
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| oan brokers, so there is no cause of action under LBTP.
Plaintiffs contend that Scott nmade false or m sleading statenents
and engaged in a course of conduct creating a |likelihood of
confusi on and m sunderstandi ng, and Duffy and Main Line are

| i abl e under respondeat superior.

Under LBTP, Main Line qualifies as a "l oan broker"
because, through their agent Scott, they were "engaged in
provi di ng services for the purpose of procuring or attenpting to
procure a loan.” Taking all factual allegations in conplaint as
true, it is possible that Main Line, through Scott, may have
engaged in practices prohibited under LBTP. The conpl ai nt
sufficiently alleges m sl eading statenents, actions that create
the |ikelihood of confusion or m sunderstanding, and failure to
meke reasonable efforts to procure a |oan on behalf of a
borrower. This count agai nst Main Line cannot be dism ssed on a
notion under Rule 12(b)(6).

Scott was not the agent for Duffy. Duffy cannot be

hel d Ii abl e under respondeat superior for any alleged breach of

LBTP by Scott. This count against Duffy will be dism ssed.

G Negl i gence

Count VIl clainms that defendants were negligent by: (1)
failing to advise plaintiffs properly of all of the steps that
need to be taken prior to the issuance of a |oan by the
def endants and/or one of their affiliates; (ii) failing to return
a copy of the | oan package to plaintiffs when it was originally

requested on March 19, 1996 so that the plaintiffs could arrange
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for alternate financing; (iii) failing to service plaintiffs
request for funding properly; (iv) failing to service the request
for funding throughout the entire | oan process; and (v) failing
to advise plaintiffs that they should have requested a return of
t he $60, 000. 00 deposit during the due diligence period before the
funds becane non-refundabl e. Defendants characterize this
negligence claimas a refashioned claimfor breach of contract
which is barred by the statute of frauds.

The el enents of a cause of action in negligence are:
(1) a duty recognized by law, requiring the actor to conformto a
certain standard of conduct; (2) a failure of the actor to
conformto that standard; (3) a causal connection between the
conduct and the resulting injuries; and (4) actual |oss or

damage to the interests of another. Mrena v. South Hlls Health

System 462 A 2d 680 (Pa. 1983).
“Duties can arise fromcomon |aw, by statute, and by

contract.” Enerson v. Adult Community Total Services, Inc., 842

F. Supp. 152, 155 (E.D. Pa. 1994). Any duty defendants owed was
based on ECOA, LBTP, contract, or conversion of the plaintiff’'s

| oan package after plaintiffs requested it back. A breach of
duty under ECOA, LBTP, or contract would be recoverabl e under
those counts. Plaintiffs’ negligence is “an inperm ssible
attenpt to convert a contract claiminto a tort claim” USX Corp.
v. Prine Leasing, Inc., 988 F.2d 433, 440 (3d Cr. 1993). A

“[b]jreach of contract, wthout nore, is not a tort.” Wndsor

Sec., Inc. v. Hartford Life Ins. Co., 986 F.2d 655, 664 (3d Cr.
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1993). There was no duty to return the | oan application package,
nor was the alleged conversion of the | oan package the proximte
cause of any harmto plaintiffs, since plaintiffs could have
prepared the sanme or simlar material required by another |ender.
Plaintiffs’ nmere allegation of negligence does not create a cause
of action surviving a 12(b)(6) notion. This count wll be

di sm ssed.

H. Puni ti ve Damages

Plaintiffs request punitive damages because "[t]he
actions of the Defendants constitutes [sic] such wllful, wanton,
reckl ess and outrageous conduct that cannot be tolerated in a
civilized society thereby warranting punitive damages." (Conpl.
1 66).

Puni tive damages are awarded to punish a defendant for
outrageous conduct, defined as an act which, in addition to
creating "actual danmages, also inports insult or outrage, and is
committed with a view to oppress or is done in contenpt of

plaintiffs' rights."” Delahanty v. First Pa. Bank, N. A , 464 A 2d

1243, 1263 (Pa. Super. 1983). Defendants claimthe Conpl ai nt
fails to allege sufficiently outrageous conduct to warrant an
award of punitive damages, and base their argunent for dism ssa
of this count on dism ssal of the other counts.

Pennsylvania law is clear that “punitive damages are

not recoverable in an action for breach of contract.” Thorsen v.

Iron and G ass Bank, 476 A 2d 928 (Pa. Super. 1984). Punitive

damages are avail abl e under ECOA, 12 CF. R 8§ 202.14 (1997), and
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under LBTP,* and will be considered if plaintiff prevails on
ei ther of those causes of action. Federal practice does not
contenpl ate a separate count for punitive damages. This count
will be dismssed without prejudice to a claimof punitive
damages if warranted under ECOA or LBTP

l. Failure to Join Parties Under Rule 19

Def endants al so maintain plaintiffs have failed to join
several defendants with an interest in this action: First
Financial; Dr. Novak; and Robert A. Ruggerio, the third principal
of Ki nberton.

Plaintiffs claimthat they did not join First Financial
and Dr. Novak because there was no privity of contract with
either of them Their clains do not involve First Financial or
Novak, who refused to Ilend noney to the plaintiffs, because they
made no contracts or representations regarding the Project.
Plaintiffs’ clains involve the actions and om ssions of Scott:
prom ses to secure financing, failure to do so, and failure to

notify themtinely of the unwillingness or inability to finance

* The Attorney General pronul gated LBTP pursuant to his
authority under UTPCPL, 73 P.S. 88 201-1, 201-3.1 (Purdon 1993).
UTPCPL allows the judge to award treble damages. 73 P.S. 8§ 201-
9.1 (Purdon 1993). “It is undisputed that the inposition of
exenplary or treble damages is essentially punitive in nature.
Johnson v. Hyundai Mtor of Am ,b 698 A 2d 631, 639 (Pa. Super.
1997). In determ ning whether to award trebl e danages under
LBTP, this court “will be guided by the well-established, genera
princi ples of |aw governing punitive danmages when exerci Sing
di scretion under the UTPCPL.” |d.
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the Project. First Financial and Novak are not indi spensable
parties because Scott failed to approach them for financing.
Plaintiffs omtted Ruggeri o because he was not a
signatory to the |oan transaction, although he was a principal of
Ki nberton Chase. The corporation, an independent |egal entity,
sufficiently represents its own interests, and any interest
Ruggerio m ght have in this action. The other two principals
woul d have been signatories to the |oan, and may have interests
in addition to their interests as principals of the corporation.
Def endants have not stated sufficient reasons why ot her
parties are indispensable, especially in light of the fact that
“courts are loath to grant notions of this type.” 5A Charles Al an

Wight and Arthur R MIller, Federal Practice and Procedure 8§

1359 (2d ed. 1990).
| V. Concl usi on

Counts Il (UTPCPL), V (Fraud), VI (Prom ssory
Estoppel ), VIl (Negligence), and VII|I (Punitive Damages) wll be
dismssed in their entirety. Counts | (ECOA), 11l (LBTP), and IV
(Breach of Contract) will be dism ssed against Duffy. Taking al
plaintiffs’ factual allegations and all reasonabl e inferences
therefromas true, the conplaint sufficiently alleges that
def endant Main Line may be liable for an violation of ECOA, or
LBTP, and that Main Line was bound by contract through its agent,
Scott. The ECOA, LBTP, and contract clains agai nst Main Line
cannot be dism ssed on a 12(b)(6) notion. There are no

i ndi spensabl e parties who nust be joined. Defendants’ Motion for
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Failure to State a C ai mupon Wiich Relief Can Be Granted and for
Failure to Join a Party under Rule 19 is granted in part and
denied in part.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KI MBERTON CHASE REALTY CORPORATI ON, . CVIL ACTI ON
GREGORY R. NOONAN, ESQUI RE, and :
Bl YI OYEFULE, M D.

V.

MAI N LI NE BANK, WALTER E. SCOIT, JR - No. 97-2767
and JOSEPH DUFFY :

ORDER

AND NOW this 3rd day of Novenber, 1997, upon
consi deration of Defendants’ Mdtion to Dismss for Failure to
State a C ai mupon Wiich Relief Can Be Granted and Failure to
Join a Party under Rule 19, plaintiff’s Response and Menorandum
in Opposition thereto, and Defendants’ Reply, and Defendants’
Suppl enment al Menorandum of Law in Support of the Mdtion to
Dismss, it is ORDERED that:

1. Def endants’ Mtion to Dismss is GRANTED | N PART
and DENI ED | N PART:

A. Counts I, I1l, and IV of Plaintiffs' Conplaint
are DI SM SSED agai nst defendant Joseph Duffy, but not dism ssed
agai nst Mai n Li ne Bank.

B. Counts Il, V, VI, VII, VII| are DI SM SSED.

2. Defendant Miin Line Bank shall have ten (10) days
Within which to file its Answer to Counts I, IIl, and IV of
plaintiffs’ Conplaint.




