IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL GRAVELEY, and : CIVIL ACTI ON
GRAVELEY ROOFI NG CORPORATI ON, :

on their own behal f, and on behal f

of all others simlarly situated,

V.

CITY OF PH LADELPH A, THE M NORI TY

BUSI NESS COUNCI L, ELI ZABETH REVEAL,

CURTI S JONES, JR., and ANGELA DOWD :

BURTON : No. 90-3620

MEMORANDUM and ORDER

Norma L. Shapiro, J. Novenber 6, 1997

Plaintiffs, Gavel ey Roofing Corporation (“G avel ey
Roofing”), and its president, Mchael G aveley (“Gaveley”), seek
damages for injuries sustained by the Gty of Philadelphia s
(“the City”) enforcenent of an ordinance | ater declared
unconstitutional. Before the court is plaintiffs’ notion for
class certification. Because plaintiffs have not shown that the
requirenments for class certification under Fed. R Cv. P. 23

have been net, plaintiffs’ notion wll be denied.

FACTS AND PROCEDURAL HI STORY
Gravel ey, through Gravel ey Roofing, bid on various public
wor ks contracts with the City at tines when the City awarded bids
by appl yi ng Chapter 17-500 (“the Ordinance”) to increase the

partici pation of disadvantaged busi ness enterprises (“DBES”) in



City contracting. A group of contractors challenged the

constitutionality of the Ordinance in Contractors Ass’'n of E. Pa.

v. Gty of Philadelphia (“the Contractors Association action”),
assigned to Judge Bechtle. During the pendency of the

Contractors Association action (including three separate appeal s)

to the Court of Appeals), the City was periodically enjoined from
enforcing the ordinance in whole or in part. After Judge

Bechtle's initial decision, Contractors Ass’n of E. Pa. v. Gty

of Phil adel phia, 735 F. Supp 1274 (E.D. Pa. 1990), plaintiffs

filed this action for damages fromthe Cty' s enforcenent of the

O di nance. In Contractors Ass’'n of E. Pa. v. Gty of

Phi | adel phia, 893 F. Supp. 419 (E.D. Pa. 1995), Judge Bechtle

struck down the O di nance as unconstitutional as a set-aside in

contravention of the Supreme Court’s holding in Cty of R chnond

v. J.A Croson, 488 U S. 469 (1989). Hi s decision was affirned

by the Court of Appeals. Contractors Ass’n of E. Pa. v. City of

Phi | adel phia, 91 F.3d 586 (3d Cr. 1996).

DI SCUSSI ON

To obtain class action certification, plaintiffs nust
establish that all four requirenents of Rule 23(a) and at | east

one of Rule 23(b) are met. Wetzel v. Liberty Mutual Ins. Co., 508

F.2d 239 (3d Gr.), cert. denied, 421 U S. 1011, 95 S. . 2415,

44 L. Ed.2d 679 (1975). Federal Rule of G vil Procedure 23(a)
provi des:
One or nore nenbers of a class may sue or be sued as

representative parties on behalf of all only if (1) the
class is so nunerous that joinder of all nenbers is
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i npracticable, (2) there are questions of |aw or fact
common to the class, (3) the clainms or defenses of the
representative parties are typical of the clains or
defenses of the class, and (4) the representative
parties will fairly and adequately protect the
interests of the class.

Fed. R Gv. P. 23(a).

The plaintiff bears the burden of establishing each of these

requirenents. See Hutchinson v. Lehman, No. 94-5571, 1995 W

31616 (E.D. Pa. Jan. 27, 1995); Lloyd v. Gty of Phil adel phia,

121 F.R D. 246, 249 (E.D. Pa. 1988); see also Anderson v. Hone

Style Stores, Inc., 58 F.R D. 125, 130 (E.D. Pa. 1972).

Plaintiffs seek certification under Fed. R Cv. P.
23(b) (3):

(b) Cass Actions Maintainable. An action nmay be maintai ned
as a class action if the prerequisites of subdivision (a)
are satisfied, and in addition:

(3) the court finds that the questions of |aw or fact
common to the nenbers of the class predom nate over any
guestions affecting only individual nenbers, and that a
class action is superior to other available nmethods for the
fair and efficient adjudication of the controversy.

Fed. R Gv. P. 23(b)(3).

“Because 23(b)(3)’s predom nance requi renent incorporates the

commonal ity requirement [of 23(a)],” Ceorgine v. Anthem Products,

Inc., 83 F.3d 610, 626 (3d Cir. 1996), and because “specia
caution must be exercised in class actions of this type.” 7A
Charles Alan Wight, Arthur MIler, and Mary Kay Kane, Federa
Practice and Procedure: Guvil 2d., 8§ 1777 (1986), the court wll

consi der commonal ity and predom nance first.
l. COVMONALI TY AND PREDOM NANCE

Rul e 23(a) requires the proposed representative to show
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“questions of |aw or fact common to the class.” Fed. R Gv. P.
23(a)(2). Under Fed. R GCv. P. 23(b)(3), plaintiff nust
denonstrate both that these comon questions predom nate, and
that a class action is superior to other nethods for the fair and
efficient adjudication of the controversy. Plaintiffs argue that
the common cl ai n8 whi ch predom nate are the unconstitutionality
of the ordinance, the right to 8 1983 relief, the propriety of
puni ti ve danmages, and the propriety of injunctive relief. They
argue that a class action is superior because: individual actions
woul d be costly; there is no other pending litigation; the
federal forumis famliar wth the ordinance in dispute; and the
class action is manageabl e. Defendants argue that certification
under 23(b)(3) is not appropriate because common questions do not
predom nate and a class action would not be superior.

Plaintiffs proposed a single class conposed of three groups:
unsuccessful bidders who woul d have been awarded a contract but
for the Ordinance; successful bidders whose profits were
di m ni shed because their successful bids would not have included
subcontracting to DBEs but for the O dinance; and bi dders who
were fined or had paynent wthheld for failure to comply with the
Ordinance. Plaintiffs vigorously deny that these are three
subcl asses. (Pl. Reply Brief in Support of Cass Certification,

p. 10). Because the three groups raise different issues with
respect to the certification determnation, the court wll
consi der them as subcl asses.

In the first two subclasses, common questions do not
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predom nate. First, the constitutionality of the ordi nance has

been decided in Contractors Association v. City of Phil adel phia,

93 F.3d 586 (3d Cir. 1996). That decision by the Court of
Appeal s col laterally estops the City fromrelitigating the issue.
Second, the Gty does not deny that nmenbers of the plaintiff
class harned by the GCty's enforcenent of the ordi nance are
entitled to danages. Because the Ordinance violated the U. S.
Constitution, plaintiffs can recover the damages under 42 U. S.C
8§ 1983. The court recognizes that |ack of commonality on danmage

issues wll not prevent class certification where there is a

common issue of liability. Wlson v. Pa. State Police Dept., 1995
W 422750 (E.D. Pa. July 17, 1995). But here the common liability
i ssue has al ready been decided. Not only does the common issue
not predom nate, there is no | onger a conmon i ssue.

The propriety of punitive damages against the City is not at

i ssue as no punitive damages can be awarded. Gty of Newport v.

Fact Concerts, Inc., 453 U S. 247, 268 (1981). Punitive danmages

agai nst individual defendants would require individual fact-
sensitive questions. “[Plunitive damges nay be awarded under 42
U S.C 8§ 1983 ‘when the defendant's conduct is shown to be
notivated by evil notive or intent, or when it involves reckless
or callous indifference to the federally protected rights of

others.”" Coleman v. Kaye, 87 F.3d 1491, 1497 (3d Cr. 1996)

(quoting Smth v. Wade, 461 U. S. 30, 56 (1983)). Prior to Judge

Bechtle's initial decision, Contractors Ass’'n of E. Pa., Inc. v.

Gty of Philadelphia, 735 F. Supp. 1274 (E.D. Pa. 1991), the
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|l egality of the Ordinance was unclear. The district court’s
rulings on the unconstitutionality of the O dinance were appeal ed
on three separate occasi ons.

It cannot be said that the defendants initial enforcenent of
the Ordi nance constituted “outrageous behavior, where [their]
egregi ous conduct showf ed] either an evil notive or reckless

indifference to the rights of others.” Takes v. Metropolitan

Edi son Co., 655 A 2d 138, 146 (Pa. Super. 1995). Punitive

damages m ght concei vably be awarded to sone nenbers of the
plaintiff class who m ght show that an individual defendant’s
behavi or was sufficiently outrageous. Denonstration of egregious
conduct will require case-by-case inquiry into the status of the
Ordinance at the tine of a particular award, and whether the

def endant was enjoined fromenforcing it at the tine of the
individual’s injury. Because the |litigation been pendi ng over
seven years, it would be inproper to hold all individual
defendants at all tinmes subject to the sanme standard in

determ ning punitive damage issues.

In litigating issues for the first two proposed subcl asses,
there are many individual fact-specific issues. Wth respect to
bi dders who woul d have been awarded a contract but for the
O di nance, the court would have to exami ne all reasons for
rejection of each losing bid, including: possible
di squal i fication based on Executive Orders not at issue in this
action; rejection for conmmercial and budgetary reasons not

i nvol ving the Ordinance; or disqualification under the United
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States Departnent of Transportation rules and regul ati ons on
federally funded contracts. (Def. Menorandum of Law in Qpposition
to Pl. Amended Motion for Class Certification, p. 9-10). Wth
respect to successful bidders whose profit margi ns were reduced
because they conplied with the Ordi nance, the court would have to
inquire into: whether the particul ar bidder had a previous
practice of not hiring DBEs; whether the bidder hired the DBEs
solely as a result of the Ordinance; and what effect, if any, the
requirenment to hire DBEs had on its profit margin for the bid in
guestion, since the bid price presumably included the additional
cost of the DBE requirenent. Thse individual fact-specific
guesti ons predom nate over conmopn questions in these two
subcl asses.

Wth respect to contractors who were fined or had paynent
wi thheld for failure to conply with the illegal Ordinance, conmmon
i ssues predom nate. The anpunts fined or w thheld woul d
certainly differ for each contractor, but the conmon issue of the
legality of the City' s actions would predom nate over i ndividual
i ssues. The court would only have to inquire into the anount and
reason for Gty fines or wthheld paynents for non-conpliance.
Thi s subcl ass satisfies the commonality requirenent of 23(a) and
t he predom nance requirenment of 23(b)(3).
[1. NUMEROSI TY

Class certification is based on necessity. Rule 23 provides
a renmedy when plaintiffs are so nunerous it is inpracticable to

bring each nenber before the court. There is no precise nunber
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necessary for class certification. The decision of whether or
not to certify a class nust be based on the particular facts of

each case. See, e.q., Fox v. Prudent Resources Trust, 69 F.R D

74, 78 (E.D. Pa. 1975).

““\Whil e the absol ute nunber of class nmenbers is not the sole
determ ning factor, generally the courts have found the
nunerosity requirenent fulfilled where the class exceeds 100.'”

Ardrey v. Federal Kenper Ins. Co., 142 F.R D. 105, 109 (E. D. Pa.

1992) (quoting Fox, 69 F.R D. at 78); see Kromnick v. State Farm

Ins. Co., 112 F.R D. 124, 127 (E.D. Pa. 1986). ( asses
conprising as few as twenty-five nenbers have been certified.

See Phil adel phia Elec. Co. v. Anaconda Am Brass Co., 43 F.R D

452, 459 (E.D. Pa. 1968).
“The nunerosity test is one of practicability of joinder.”

Uloa v. Gty of Philadelphia, 95 F.R D. 109, 115 (E. D. Pa.

1982). Factors in evaluating inpracticability of joinder are: 1)
the size of the putative class; 2) the geographic |ocation of the
menbers of the proposed class; and 3) the relative ease or

difficulty in identifying menbers of the class for joinder. See

Ardrey, 142 F.R D. at 110 (citing Andrews v. Bechtle Power Corp.,

780 F.2d 124, 131-32 (1st Cr. 1985), cert. denied, 476 U S. 1172

(1986); Kilgo v. Bowran Trans., Inc., 789 F.2d 859, 878 (11lth

Cir. 1986)); MacNeal v. Colunbine Exploration Corp., 123 F.R D

181, 185 (E.D. Pa. 1988).
The first two subclasses do not neet the predom nance

requi rement of 23(b)(3), so their nunerosity is irrelevant. The
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third subcl ass, neets the predom nance requirenment, but is not
| arge enough for certification. Neither plaintiffs nor
def endants specifically addressed the nunber of firnms who were
fined or had paynents withheld for failure to conply with the
requi rements of the Ordinance. At oral argunent, plaintiffs’
counsel was unable to state the size of this subclass.
Def endants asserted that this subclass was conprised of “a
handful ” of nenbers, nost |likely two or three, and not nore than
ten. It has not been established that this class would be
sufficiently nunmerous that joinder would be inpracticable.
CGeographi cal diversity favors class certification. See

Garcia v. Goor, 618 F.2d 264, 267 (5th Gr. 1980) (denying

certification because the 31 proposed class nenbers all worked
for the sanme conpany and lived in “a conpact geographical area”),

cert. denied, 449 U S. 1113 (1981); Browne v. Sabatina, No. 89-

1228, 1990 W. 895, at *1 (E.D. Pa. Jan. 5, 1990) (Shapiro, J.)
(denying certification of 57 nmenber class because the nenbers all
lived in “the sane area of Philadel phia”). Menbers of the
plaintiff class are contractors throughout the northeastern
United States. (PlI. Reply at 10). Wen “potential class nenbers
are | ocated throughout a nunber of counties [of several states]

joinder . . would be inpracticable.” Gentry v. C& DG Co.,

102 F.R. D. 490, 493 (WD. Ark. 1984). “[Menbers of the class
are from[a sufficiently] disparate geographical area.” WIcox v.

Petit, 117 F.R D. 314 (D. Me. 1987)(citing Andrews v. Bechtel

Power Corp., 780 F.2d 124, 131-32 (1st Cir. 1985)).
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| f the class nmenbers cannot easily be identified,

certification is appropriate. See Ardrey, 142 F.R D. at 110;

Westcott v. Califano, 460 F. Supp. 737, 745 (D. Mass. 1978)
aff'd, 443 U S. 76 (1979). But here the proposed subcl asses
conprise only contractors who bid on City contracts who can be
identified fromthe City's financial records. It is possible to
nanme and join each contractor fined or whose paynent has been

wi thheld for failure to conply with the Ordinance. The ease of
identification suggests that certification would be

I nappropri ate.

A class action is not appropriate when proposed cl ass
nmenbers are able to protect and defend their own interests.
Since nenbers of the class can either join this action or file
separate actions, they can adequately protect their own

interests. See, e.q., Block v. First Blood Assoc., 125 F.R D. 39,

42-43 (S.D.N. Y. 1989); Stoudt v. E.F. Hutton & Co., 121 F.R D

36, 38 (S.D.N. Y. 1988); Vargas v. Meese, 119 F.R D. 291, 293

(D.D.C. 1987). This action was filed over seven years ago, but
comrencenent of a class action tolls the statute of Iimtations
for individual clains of putative class nenbers until class

certification has been deni ed. See Crown, Cork & Seal Conpany,

Inc. v. Parker, 462 U S. 345, 353-54 (1983) (citing Anerican Pipe

& Construction Conpany v. U ah, 414 U. S. 538, 554 (1974)).

Damages are sufficiently large that individuals nenbers have an
interest in pursuing their clains. |In addition, individual

plaintiffs who prevail nmay recover attorney fees under 42 U S. C
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§ 1988.' Plaintiffs have not nmet the requirement of nunerosity
under Fed. R Gv. P. 23(a)(1).
1. TYPI CALITY

Rul e 23(a)(3) requires the proposed representative to show
clains “typical” of the class. The inquiry is whether there is
potential conflict between clains of the representatives and

ot her cl ass nenbers. See Ei senberg v. Gagnon, 766 F.2d 770, 786

(3d Gr.), cert. denied sub nom, Winstein v. Eisenberg, 474

U S 946 (1985) (citing Weiss v. York Hosp., 745 F.2d 786, 809

n.36 (3d Gr. 1984), cert. denied, 470 U S. 1060 (1985)).

Typicality “focuses less on the relative strengths of the naned
and unnanmed plaintiffs’ cases than on the simlarity of the |ega

and renmedi al theories behind their clainms” Jenkins v. Raymark

| ndustries, Inc., 782 F.2d 468, 472 (5th Gr. 1986).

Gravel ey and Graveley Corporation’s | egal theories are the
same as those of the rest of the class, i.e., they were injured
by the Gty s enforcenent an Ordinance |ater held

unconstitutional in the Contractors Association action.

Def endants only argunment against typicality is that G avel ey
never bid on Gty contracts in his individual capacity. Even if
def endants are correct, G aveley Corporation’s clainms would be

typical. The typicality requirenment would be satisfied.

! Section 1988 states: “[i]n any action or proceeding to
enforce a provision of section[] . . . 1983 . . . of this title,
the court, inits discretion, may allow the prevailing party,
other than the United States, a reasonable attorney’'s fee as part
of the costs.” 42 U S. C. 8§ 1988(b) (1994).
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| V. ADEQUACY

The named cl ass nenbers nust “fairly and adequately protect
the interests of the class.” Fed. R Gv. P. 23(a)(4). The
adequacy requirenment focuses on whether the nanmed plaintiff has
“the ability and the incentive to represent the clains of the
cl ass vigorously, that he or she has obtai ned adequate counsel,
and that there is no conflict between the individual’s clains and

those asserted on behalf of the class.” Hassine v. Jeffes, 846

F.2d 169, 179 (3d Gr. 1988); see General Tele. Co. O Southwest

v. Falcon, 457 U. S. 147, 157 n. 13 (1982). The court “can find no
potential for conflict between the clains of the conplainants and
those of the class as a whole.” Hassine, 846 F.2d at 179.

Plaintiffs’ counsel is adequate. See Wetzel v. Liberty Mit.

Ins. Co., 508 F.2d 239, 247 (3d GCr.) (“[T]he plaintiff’s
attorney nust be qualified, experienced, and generally able to

conduct the proposed litigation ...."”), cert. denied, 421 U.S.

1011 (1975). VWhile plaintiffs’ counsel seeks to represent three
subcl asses, there appears to be no conflict of interest anong the
cl asses that would disqualify the sane counsel fromrepresenting

all three. See Reynolds v. National Football Leaque, 584 F.2d

280, 286 (8th Cr. 1978) (theoretical conflicts of interest do
not require disqualification of counsel).

CONCLUSI ON

The proposed cl ass does not neet the requirenments for class
certification under Fed. R Cv. P. 23. Two of the three

subcl asses do not satisfy the requirenent of 23(b)(3) that common
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guestions predom nate. The third subclass neets that

requi renent, but not the nunerosity requirenent of 23(a).

Nei ther the class as a whole, nor any of the subclasses will be
certified; plaintiffs’ notion for class certification wll be
deni ed.

The deni al of class certification does not preclude other
putative class nmenbers fromfiling individual actions. |In an
excess of caution, the Cty has agreed to notify identified
menbers of the putative class that certification has been denied
in order that those nenbers may pursue their clains individually.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL GRAVELEY, and . CIVIL ACTION
GRAVELEY ROOFI NG CORPORATI ON, :

on their own behal f, and on behal f

of all others simlarly situated,

V.

CITY OF PH LADELPH A, THE M NORI TY

BUSI NESS COUNCI L, ELI ZABETH REVEAL,

CURTI S JONES, JR., and ANGELA DOND :

BURTON . No. 90-3620

ORDER

AND NOW this 7th day of Novenber, 1997, upon consideration
of plaintiffs’ Mtion for Cass Certification, defendants’
response thereto, after a hearing in which counsel for both
parties were heard, and for the reasons stated in the attached
Menorandum it is hereby ORDERED:

1. Plaintiffs’ Mdition for Cass Certification under Fed. R
Cv. P. 23(b)(3) is DEN ED.

2. Counsel shall jointly submt for court approval a
proposed contmuni cation to nenbers of the putative class
concerning the denial of class certification within ten (10)
days.

Norma L. Shapiro, J.



