IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD PEARSON _ .
Cvil Action

Plaintiff,
V. :
DONALD T. VAUGH, et al. No. 96- 2544
Def endant s. :
MEMORANDUM AND ORDER
Anita B. Brody, J. COct ober 28, 1997

Plaintiff Richard Pearson ("Pearson"), a pro se prisoner
brought this action under 42 U.S.C. 8 1983, claimng he was
st abbed by other inmates and all eges that he was not adequately
protected by prison guards present at the tine. Pearson has sued
the warden of the prison, the captains and |ieutenants who were
in charge of the shift, and the two officers whom he all eges
failed to protect him Defendants nove for sumrary judgnent on
several grounds including the statute of limtations. Defendants
claimthat the incident took place on March 16, 1994, and t hat
Pearson m ssed the two year statute of limtations applicable to
8§ 1983 suits in Pennsylvania by failing to file suit until March
28, 1996. Because defendants have shown that there are no
genui ne issues of material fact as to their affirmative defense,
and they are entitled to judgnent as a matter of law, | wl]l
grant this notion.

Rul e 56(c) states that summary judgnent is properly

granted when there are no genuine issues of material fact and the



nmoving party is entitled to judgnent as a matter of law. Fed. R
Cv. P. 56(c). The novants, the defendants, bear the initial
burden of denonstrating that there is no triable issue. Cel ot ex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). If this initial

burden is nmet, then the non-noving party, Pearson, bears the

burden of denonstrating that there are disputes of material fact

that should proceed to trial. Msushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U S. 574, 586 (1986). To neet this

burden, the opposing party nust point to specific, affirmative
evidence in the record and not sinply rely on allegations or
denials in the pleadings. Celotex, 477 U S. at 324. If the
opposi ng party does not carry this burden, then sunmary judgnent
shoul d be grant ed. Al'l doubts are resolved in favor of the

opposing party. United States v. Diebold, Inc., 369 U S. 654,

655 (1962).

Def endants have nore than adequately net their initial
burden of showing that there is no triable issue on the
tinmeliness of Pearson's suit. Defendants have introduced
evi dence whi ch establishes the two dates relevant to the
tinmeliness of Pearson's suit: (1) the date on which the incident
occurred (March 16, 1994) and (2) the date on which Pearson's
conplaint was filed (March 28, 1996).

Def endants have presented cl ear evidence that Pearson was
st abbed on March 16, 1994, not on March 29, 1994, as Pearson
all eges in his conplaint. Defendants have submitted the records

of the Departnent of Corrections, including incident reports and
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nmedi cal records, show ng that the stabbing of Pearson occurred on
March 16, 1994. Defendants al so have submitted records for
Pearson's adm ssion to Suburban General Hospital on March 16,
1994, for treatnment of stab wounds. Defendants have incl uded

decl arations of prison officials that state that these are the
only injury reports in Pearson's file for 1994.

Pear son has not responded to Defendant's notion for summary
judgnent. Even if | accept Pearson's conplaint as an affidavit,
which | ordinarily do in a pro se prisoner action, its allegation
that the incident took place on March 29, 1994 is insufficient
under Rule 56 to neet Pearson's burden of proving that a genuine
issue of material fact remains in dispute. Under Rule 56, a non-
novi ng party nust adduce through affidavits or otherw se "nore
than a scintilla of evidence" that a material fact remains in

di spute. WlIllianms v. Borough of West Chester, 891 F.2d 458, 460

(3d Gr. 1990). Conclusory statenents in affidavits about the
exi stence of facts do not provide the kind of evidence required

to successfully oppose sunmary judgnent. See Lujan v. Nationa

Wldlife Federation, 479 U S. 871, 889 (1990). .. Inre T™M, 89

F.3d 1106, 1116-1117(3d G r. 1996) (holding non-novants were
required to direct the court to specific evidence in the record
that the non-novant filed suit within two years). Although a
non- novant such as Pearson is not required under Rule 56 to

di spute every assertion in the novant's affidavits, he nust
provide or point out sone affirmative evidence in the record that

substantiates his claim See Lujan, 497 U. S. at 889. Here, in
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Iight of the extensive records introduced by defendants, Pearson
cannot resist sunmmary judgnment based on a bare assertion of
tinmeliness in his own affidavit.
Plaintiff al so does not contest the fact that his |awsuit
was filed with the clerk of the court on March 28, 1996.
However, Pearson clains in a letter to court, dated August 25,
1997, that he mailed his conplaint to an attorney to be filed
wWith court "sonetine in March" or "around the begi nning of
March." This allegation does not establish that Pearson's
conpl ai nt should be treated as filed before March 16, 1996.
Furthernore, even if Pearson were able to establish a nore
specific date on which he nmailed his conplaint to his attorney,
Pearson could not claimthe benefit of a "mail box rule" for
mai ling his conplaint to a third party. The rule would permt
Pearson to establish that although the filing date cane after the
running of the statute of limtations, he was entitled to a
del ayed filing because he submtted the conplaint to prison

authorities on tine. In Houston v. Lack, the Suprene Court held

that a pro se habeas corpus petitioner files his conplaint when
he delivers it to prison authorities to be forwarded directly to
the district court. 487 U S. 266 (1988). In Houston the Court
reasoned that the exact date on which conplaints are given to
prison authorities can be readily established and that any
subsequent del ays until the conplaint is received by the clerk of
the court can be attributed to the prison. Houston, 478 U S. at

275-276. However, when a prisoner such as Pearson decides to send
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his conplaint to a third party who is supposed to file it with
the court the prison no | onger remains responsible for any del ays
infiling. Here, Pearson was able to use the nmails, but he nade
the decision to send his conplaint to an attorney rather than
sending his conplaint directly to court.*®

Theref ore, Pearson, having been injured on March 16, 1994,
m ssed the two year statute of Iimtations applicable to § 1983
suits in Pennsylvania when he failed to file suit by March 16,

1996, and instead filed suit on March 28, 1996.

AND NOW this day = of Cctober , 1997, IT IS ORDERED t hat
defendants' notion for summary judgnent is GRANTED. Judgnent is

entered in favor of all defendants and against plaintiff.

ANI TA B. BRODY, J.

Copi es FAXED on t o: Copi es MAI LED on to:

! Since Pearson did not give his conplaint to prison officials

to be forwarded to court, | need not decide whether the "mail box
rul e" should be extended to pro se prisoner conplaints under
8§1983. See generally Jackson v. N coletti, 875 F. Supp 1107
(E.D. Pa. 1994) (discussing the nail box rule and holding it does
not apply to pro se prisoner conplaints).
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