IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMVES COLLI NS G VIL ACTI ON
V.
ALLSTATE | NSURANCE COVPANY . NO 95-592

MEMORANDUM

WALDMVAN, J. Cct ober 31, 1997

Backagr ound

Plaintiff alleges that defendant acted in bad faith inits
handl i ng of his underinsured notorist claimand specifically in
refusing his request for full benefits. Plaintiff asserts a
claimpursuant to 42 Pa. C.S.A 8§ 8371. Jurisdictionis
predi cated on diversity of citizenshinp.

The court has reviewed the testinony and docunentary
evidence offered at trial, as well as various depositions and
materials submtted for posttrial review As is frequently the
case, a determnation of the facts necessitates an assessnent of
the credibility of witnesses on certain points. As is
infrequently the case, in nmaking such a determnation in this
action the court faces the unpal atable task of formally deciding
whi ch of two attorneys who gave dianetrically opposed and
irreconcilable testinony should be credited.

This matter was vigorously and ably presented on behal f of
both parties. The court now nakes the follow ng findings of fact

and concl usi ons of | aw.



Fi ndi ngs of Fact

Plaintiff is a Philadel phia police officer. While on patrol
duty on June 24, 1992 near the Philadel phia Airport, plaintiff
was in an autonobile accident. An autonobile driven by B.

Chri stopher Di Santis and traveling at approximtely 50 nph
collided with the driver’s door of the vehicle operated by
plaintiff. Plaintiff’s vehicle spun around and was hit again on
a rear panel

An investigating officer prepared a contenporaneous police
accident report. That report records that M. Di Santis | ost
control of his vehicle, crossed into plaintiff’s [ane and
collided with his official vehicle. The report notes that the
left front fender on the DeSantis vehicle was “crushed” and the
headl i ght assenbly was “smashed and broken.” The report notes
that plaintiff’'s left front door was “crushed and dented” with
damage which “continues to the corner panel.” The investigating
of ficer variously recorded “no injuries reported” and under the
headi ng “I NJURY” that “There were injuries reported to the
assigned as a result of this accident.”

The day follow ng the accident, plaintiff reported to his
supervi sor that he had sustained injuries. He experienced
headaches and disconfort in his shoul ders, neck, |ower back and
right leg. He was referred to a workers conpensation clinic and
fromthere to Jeans Hospital. He was later referred for nedica
attention to Northeastern Hospital. Follow ng exam nation and an

MRI in July 1992, plaintiff was found to have two herni ated discs
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in his lunbar spine with radicul opathy, that is radiating pain
fromhis |ower back into his right leg. FromJuly 1992 through
early Septenber 1994 plaintiff underwent substantial physical

t her apy.

Plaintiff was out of work for four nonths follow ng the
accident on “10OD or injury on duty status. He never returned to
his noonlighting job with Best corporation where he did stock
work for 12 to 14 hours per week.

Plaintiff’s nmedi cal expenses and | ost wages total ed
approxi mately $25,000. Because plaintiff was injured while on
duty, these |osses were covered by the Cty and workers
conpensati on.

Prior to this accident, plaintiff was in good physical
condition. He was 47 years old at the tinme and had no prior
problens with his | ower back or right |eg.

Plaintiff submtted a claimto Nationw de | nsurance Conpany
whi ch had issued a policy covering M. DeSantis. After review ng
t he cl ai m and supporting docunentation, Nationw de agreed to
tender the policy limt of $50,000 to plaintiff in April 1994.

It did so without requiring a further nedi cal exam nation or
deposition of plaintiff and with the approval of defendant
Al'l state which was formally given on May 16, 1994.

On April 25, 1994 Bernard G oss, Esqg. on behalf of plaintiff
presented to his insurer, defendant Allstate, an underinsured
nmotorist (“U M) benefits claim

On May 5, 1994 M. G oss also provided defendant with the
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sanme docunentation on which Nationwi de had relied. This included
the MRl study of July 1992 showing | ateral disc herniations at
L3-4 and L4-5; reports of Dr. Dan Jacobs reflecting treatnent
fromthe sumer of 1992 to the sumrer of 1993 and noting cervi cal
strain and sprain, disc herniation with right |unbar
radi cul opathy and a limted range of notion in the neck and | ower
back; and, reports of an orthopaedi c surgeon, Dr. Corey Ruth,
reflecting exam nations and eval uati ons from Decenber 24, 1992 to
April 5, 1994 which essentially parallel the findings of Dr.
Jacobs and also note m|d weakness in plaintiff’s right leg. The
docunentation also included a verification of the tinme | ost by
plaintiff from work.

M. Goss is an experienced plaintiffs’ personal injury
| awyer who has negotiated thousands of clains with insurers on
behal f of clients. M. Goss valued plaintiff’s claimfor pain
and suffering at $250,000 and so advi sed defendant by letter of
May 5, 1994.

Plaintiff’s UMclaimwas referred to Allstate adjuster
WlliamA Schmdt 11l who prepared a witten evaluation of the
claimon May 31, 1994. The eval uation included a description of
the “strengths” of the case from defendant’s point of view

One such “strength” was said to be that plaintiff had not
visited an energency roomfor treatnment until July 16, 1992,
three and one half weeks after the accident. M. Schm dt had
avail able at the tinme records docunenting that in fact plaintiff

sought nedical treatnment the day followi ng this accident and
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before July 16, 1992 had di agnostic tests, had at least half a
dozen visits to physicians and was found unabl e to work.
Plaintiff in fact never sought or received treatnent in an
ener gency room

Anot her “strength” noted by M. Schm dt was that plaintiff
was involved in two subsequent vehicul ar accidents on July 15,
1992 and Cctober 9, 1992 respectively. M. Schm dt reported that
Al'l state would “strongly argue” plaintiff’s injuries in the
covered acci dent were exacerbated by the subsequent acci dents.
M. Schm dt knew at the tinme that plaintiff had not clainmed any
injury as a result of these two accidents and had avail abl e
plaintiff’ s nmedical records none of which suggested the |later
acci dents caused or aggravated any injuries. M. Schm dt never
sought to obtain pertinent insurance records regarding the
subsequent acci dents.

One of these accidents occurred when a vehicle operated by
plaintiff tapped the bunper of the vehicle in front of his at a
shopping mall. There was no property danmage or physical injury
as a result. The other accident occurred when a driver | ost
control of his vehicle on Bustleton Avenue and collided with
plaintiff’'s vehicle. This collision resulted in noderate
property damage but no physical injury to plaintiff.

M. Schm dt recogni zed that there was no question of
liability. 1In his evaluation of May 31st, he placed a val ue on
plaintiff’s claimof $65,000 and accordingly valued the U Mclaim

at $15,000. This was the only eval uation undertaken by M.
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Schm dt or anyone else at Allstate. M. Schm dt was enpowered to
settle clains on his own authority for up to $25, 000.

By letter of June 10, 1994 to M. Schmdt, M. G oss nade a
formal demand for arbitration of plaintiff’s UMclaim Alfred
Dragon, Esq. was selected as plaintiff’s arbitrator on June 10,
1994. Josh Greenbaum Esqg. was sel ected as defendant’s
arbitrator on July 5, 1994. Leon Mankowski, Esg. was sel ected as
the neutral arbitrator on July 15, 1994. Arbitration proceedi ngs
were then schedul ed for Novenber 14, 1994 and |l ater continued to
Novenber 18, 1994,

By letter of June 14, 1994 to M. G oss, M. Schm dt offered
$10,000 to satisfy plaintiff’s UMclaim By letter of June 21,
1994, M. Goss rejected this anount and demanded the policy
limt of $25,000.

Al l state set a reserve on plaintiff’s claimof $24,999.

Def endant requested that plaintiff submt to a nedica
exam nation by Dr. Robert & azer, an orthopaedi c surgeon.
Plaintiff did so on August 23, 1994. Dr. d azer issued a witten
report on August 25, 1994.

Dr. dazer found Ilimted notion in the cervical and | unbar
spi ne and tenderness in the |lunbar spine area. He reported
conplaints of pain with straight leg raising to 60 degrees and
with hip rotation, but said he “felt that [plaintiff] was hyper
reacting.” Dr. dazer diagnosed plaintiff with chronic nuscle
strain, chronic | ow back pain and possible disc injury and stated

t hese “di agnoses are related to the incident of 6/24/92.” Dr.
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A azer opined that plaintiff had reached “nmaxi nrum nedi cal
benefit” fromtreatnent and therapy, while also noting that sone
ongoi ng treatnment “may occasionally be necessary” because of
“residual” disconfort.

By letter of Septenber 16, 1994, M. Schm dt again offered
$10,000 to satisfy plaintiff’s claim By letter of Septenber 21
1994, M. Goss again rejected this offer, again denmanded the
policy limt of $25,6000 and advised M. Schm dt that he believed
def endant was acting in bad faith in refusing to neet that
demand.

Agnes McKenna was M. Schmdt’'s supervisor at Allstate. She
pl ayed no role in evaluating plaintiff’s claim She did,
however, look at the claimfile after M. Goss indicated his
intention to pursue a bad faith claim She did not pick up M.
Schmdt’s errors regarding a delay in seeking treatnent and the
effects of the two |ater accidents.

I n October 1994, M. Goss assigned to John Coste, Esq. of
his office responsibility for presenting plaintiff’s claimto the
arbitrators. On Cctober 14, 1994, defendant engaged Kevin
McNulty, Esq. to represent it at the arbitration.

M. Coste reviewed the case file and concl uded t hat
plaintiff’s damages were “far in excess of $75,000,” the conbi ned
policy limts. M. MNulty testified that after review ng
defendant’s case file, he concluded that the value of plaintiff’s
claimwas | ess than $50, 000, that Nationw de had thus overpaid

and that the value of the UMclaimwas thus zero. M. MNulty
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said he shared that assessnment with M. Schmdt. M. MNulty
never contacted the Nationw de adjustor to ascertain how and why
that insurer evaluated plaintiff’'s claimas it did.

Plaintiff gave a prearbitration statenent under oath on
Novenber 14, 1994. He testified that he continued to experience
pain in his shoul ders, |ower back and right |eg for which he was
still receiving treatnment. Fromthe day of his accident through
the time of his deposition, plaintiff had over 100 visits to Dr.
Jacobs.

A vi deot ape deposition of Dr.  azer for use at the
arbitration was al so taken on Novenber 14, 1994. Consistent with
his “supplenental” report of Novenmber 11, 1994, Dr. d azer now
opined that plaintiff’s synptons were unrelated to the disc
herni ati ons which were nerely “coincidental .”

M. Coste and M. MNulty wal ked together back to their
respective offices follow ng the depositions on Novenber 14,

1994. At that time M. Coste told M. MNulty that the U Mclaim
coul d be resolved for $22,500 and possi bly $20,000. M. Coste
was not |owering the valuation of the case. Hi s statenent
reflected the practical reality that plaintiff would incur

approxi mately $2,500 in expert and arbitral fees if the matter
proceeded to arbitration.

M. MNulty testified that he spoke with M. Schm dt
followi ng the depositions on Novenber 14, 1994 and reiterated his
view that the U Mclaimwas worth nothing. M. MNulty and M.

Schm dt testified that the offer to resolve the cl aimwas



nevert hel ess increased by M. Schmidt at that tine to $15, 000.
M. Schmdt testified that counsel never gave hima “specific
value” of plaintiff’s claimand agreed with M. Schmdt’s

val uation of $15,000. M. Schnmidt did not rely on advice of
counsel in his valuation of plaintiff’s claim

M. MNulty testified that he presented a $15,000 offer to
M. Coste by tel ephone on Novenber 15, 1994 or Novenber 17, 1994
or possibly the norning of Novenber 18, 1994. M. MNulty
testified that his normal practice is to convey settlenent offers
verbally and not in witing. M. MNulty testified that although
98% of his practice is personal injury defense work for insurers
and he handl es nunerous cases, he does not ordinarily docunent
settlement offers. He has no witten evidence of a $15, 000
offer. He testified that he could not recall what M. Coste said
in response to the $15,000 offer but it was not accepted.

M. Coste and M. Goss testified that no offer above
$10, 000 was ever conveyed. M. Coste categorically denied M.
McNul ty’s account to the contrary. An entry of Novenber 15, 1994
inthe Allstate clains diary states that “our offer of $10, 000
has been rejected.”

Ms. McKenna testified that it is defendant’s “policy and
procedure” to docunent settlenent offers. She acknow edged t hat
she could find no docunentation in defendant’s records of a
$15,000 offer to resolve plaintiff’s UMclaim

The court finds that M. MNulty did not convey an

i ndependent valuation of plaintiff’s claimto M. Schm dt.
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The court finds that M. Schm dt did not authorize a paynent
of $15,000 to resolve plaintiff’s claim

The court finds that M. MNulty did not offer $15,000 to
M. Coste.

The matter proceeded to arbitration on Novenber 18, 1994.
M. MNulty asked that the respective policy limts not be
disclosed to the arbitrators and that they be asked to assess
plaintiff’s danmage clai mw thout knowl edge of what had been paid
or was avail able frominsurance coverage. The dispute was
arbitrated on this basis.

M. MNMNulty presented no evidence or argunment at the
arbitration regarding plaintiff’s two |ater accidents. M.
McNul ty made no argunent regarding any delay by plaintiff in
seeki ng treatnent.

The three arbitrators unani nously awarded plaintiff
$165, 000. Upon then being advised of the tender by Nationw de
and of the Allstate policy limts, the panel nolded the award to
$25, 000.

On Novenber 30, 1994, defendant tendered a check to
plaintiff for $25,000. At the prevailing prinme rate plus three
percent, plaintiff lost $1,395 in interest fromthe delay in the
satisfaction of his claim

Cal cul ated on a | odestar basis at a normal hourly rate,
attorney fees of $38,603.75 as well as costs of $4,316.10 were
incurred in the prosecution of plaintiff’s UMand bad faith

cl ai ns.
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Def endant’s net worth is $9, 409, 365, 000.

Concl usi ons of Law

An insurer who acts in bad faith toward an insured in a
matter arising under an insurance policy nmay be liable to the
insured for interest on his claimat the prine rate plus three
percent, punitive damages, court costs and attorney fees. See 42
Pa. C.S. A § 8371.

An insurer engages in bad faith when it denies benefits
under a policy wthout a reasonabl e basis for doing so and knows
or recklessly disregards its |lack of such reasonable basis. See

Klinger v. State Farm Mut. Auto Ins. Co., 115 F.3d 230, 233 (3d

Cr. 1997); Terletsky v. Prudential Property & Casualty Ins. Co. ,

649 A 2d 680, 688 (Pa. Super. 1994), app. denied, 659 A 2d 560

(Pa. 1995).
A determ nation of bad faith does not require a finding that
the insurer was notivated by a di shonest or inproper purpose.

See Klinger, 115 F.3d at 233-34. Reckl essness or acts undert aken

by the insurer with a reckless indifference to the interests of
the insured can support a finding of bad faith and an award of

puni tive damages under 8§ 8371. 1d. at 235; Polselli v.

Nati onwide Mut. Fire Ins. Co., 23 F.3d 747, 751 (3d G r. 1994).

A clai mant nust prove bad faith by clear and convinci ng
evidence. 1d. at 750. Evidence is clear and convincing when it
is so “clear, direct, weighty and convincing” that a finding of
bad faith can be nade with “a clear conviction.” 1d. at 752.

It is nowclear that a prevailing 8 8371 clai mant may
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recover attorney fees for tinme expended in prosecuting the bad
faith claim as well as fees attributable to the prosecution of

the underlying benefit claim See Polselli v. Nationw de Mit.

Fire Ins. Co., 1997 W. 598388, *4 (3d Cir. Sept. 30, 1997).

The purposes for which punitive damages are awarded are to
puni sh a party for egregious conduct, which may include reckless
indifference to the interests of others, and to deter that party
and others simlarly situated fromengaging in |like conduct in

t he future. See Kirkbride v. Lisbon Contractors, Inc., 555 A 2d

800, 803 (Pa. 1989). Factors to be considered in awarding

puni tive damages include the character of a defendant’s conduct,
the nature and extent of the harmintended or caused to the
plaintiff; and, the wealth of the defendant. [d.

Verdi ct and Judgnent

The cl ear and convincing standard is a stringent one,
surpassed in the |aw only by proof beyond a reasonabl e doubt.

The court has carefully reviewed and revisited the record in this
case. The court concludes that a determ nation of bad faith is
conpel | ed and i nescapabl e.

The court is left wwth a clear conviction that in persisting
in an offer one-third less than its own val uati on, defendant
evinced bad faith. The court is left with a clear conviction
that insofar as defendant refused plaintiff’'s claimfor $25, 000
on the basis of purported “strengths” in its position which its
adj ustor knew or upon reading readily avail able material woul d

know were untrue, defendant evinced bad faith. The court is |left
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with a clear conviction that any valuation of plaintiff’s UM
claimfor less than the policy limt was manifestly unreasonabl e.

The court finds by clear and convincing evidence that with
the informati on known and readily avail able to defendant, it
| acked a reasonable basis for refusing plaintiff’s claimfor full
benefits and acted in know ng or reckless disregard of the |ack
of such basis in denying those benefits. Plaintiff is thus
entitled to interest of $1,395.72, costs of $4,316.10 and
attorney fees of $38, 603. 75.

Plaintiff argued that only a substantial punitive damage
award woul d fairly punish and seriously deter bad faith conduct
by a multi-billion dollar corporation. As an abstract generality
this argunent has sonme force. It does not necessarily follow,
however, that a substantial corporation can be deterred from
wrongful ly denying routine clains conparable to plaintiff’'s only
by depriving it of sone significant portion of its wealth. As to
puni shnment, there is no requirenent of proportionality between
actual and exenplary damages. Neither, however, is there a
prohi bition of sone neasure of proportionality.

The character of defendant’s conduct is apparent. It acted
in bad faith to attenpt to deprive plaintiff of $15,000 to which
he was entitled. The resulting and intended harmto plaintiff
was not severe or extensive. It was solely pecuniary. It
i nvol ved the w thhol ding of a neaningful but not substantial sum
of nmoney. There is no evidence or suggestion that the delay in

plaintiff’'s receipt of the $25,000 forced himto forego any
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needed treatnment or interfered with his ability to sustain
hi nsel f. Defendant indisputably has substantial wealth.

The court is aware of six figure punitive damage verdicts
returned by juries in 8 8371 cases where the size of the
underlying claimand the anbunt of conpensatory damages
approxi mted those in the instant case. Based on the evidence
and the pertinent factors to be considered the court concl udes
that while an award of punitive damages is highly appropriate in
this case, $35,000 is an adequate and reasonabl e anount to
achi eve the purposes for which awards of such damages are
aut hori zed.

Accordingly, judgnent will be entered in this case for
plaintiff in the anount of $79, 315.57. An appropriate order wll
be fil ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMVES COLLI NS : CVIL ACTI ON
V. :
ALLSTATE | NSURANCE COVPANY . NO 95-592

ORDER and JUDGVENT

AND NOW this day of Cctober, 1997, consi stent
with the court’s findings of fact, conclusions of |aw and verdi ct
in this case as set forth in the acconpanying nenorandum IT IS
HEREBY ORDERED t hat JUDGVENT is ENTERED in the above action for
the plaintiff and agai nst the defendant in the anount of

$79, 315.57, inclusive of attorney fees and costs of $42,919. 85.

BY THE COURT:

JAY C. WALDMAN, J.



