IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTOR HASSI NE : ClVIL ACTI ON
V. :
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THE ATTORNEY GENERAL OF THE :
STATE OF PENNSYLVAN A : NO. 86-6315

VEMORANDUM AND ORDER

NORVA L. SHAPI RO, J. OCTOBER 30, 1997
l. PROCEDURAL HI STORY

Before the court is a petition for a wit of habeas corpus,

under 28 U.S. C. 88 2254 and 2242, on behalf of Victor Hassine
(“Hassine”), a prisoner at the State Correctional Institution at
Pittsburgh, Pennsylvania. Following a jury trial in the Bucks
County Court of Common Pl eas, Hassine and his co-defendant George
Gegory Olowski (“Olowski”) were found guilty on June 11, 1981
of first degree nurder, several attenpted nurders, and nultiple
counts of crimnal conspiracy and crimnal solicitation. Post-
verdict notions for a newtrial and arrest of judgnment were heard
and denied. On January 4, 1983, Judge Beckert sentenced Hassi ne
to life inprisonnment for the murder conviction, plus consecutive
prison ternms of ten to twenty years for the conspiracy conviction
and two to five years for crimnal attenpt. A fine of $20,000.00
was al so i nposed.

An appeal to the Superior Court of Pennsylvania, filed on

Decenber 8, 1983, alleged fifteen trial errors. On February 8,



1985, the court denied relief and affirnmed judgnment of sentence.

Commonweal th v. Hassine, 490 A 2d 438 (Pa. Super. 1985).°!

On May 13, 1985, Hassine, filing a Petition for Al owance of
Appeal in the Suprenme Court of Pennsylvania, clained that:

1. t he prosecution inproperly questioned Hassi ne
at trial about his pre-arrest as well as post-
arrest silence;

2. a mstrial should have been granted upon
Commonweal th’ s introduction of irrelevant
testinony that an investigator enployed by
def ense counsel had bribed a prosecution
Wi tness in order to secure a copy of the
District Attorney’s file; and

3. Hassi ne shoul d have been tried separately from
hi s co-defendant, Ol owski.

The petition was denied on April 15, 1986. Commonwealth v.

Hassi ne, No. 583 E.D. Allocatur Docket 1985.
Hassi ne, subsequently filing a petition for wit of habeas
corpus, then clai ned:

1. hi s conviction was obtained by use of his
silence during the period between his arrest
(and Mranda warnings) and his trial to
i npeach his excul patory trial testinony;

2. hi s conviction was obtained by (a) violating
his right to present a defense; and (b)
penal i zing himfor exercising his right to
counsel regarding information introduced by
t he Cormonweal th that defense counsel’s
i nvestigator bribed a prosecution witness to
secure a copy of the District Attorney’s file;
and

3. serious prejudice by denial of his notion to
sever his trial from co-defendant Ol owski .

! The judgnent of sentence of co-defendant Ol owski was

also affirmed. Conmonwealth v. Ol owski, 481 A 2d 952 (Pa.
Super. 1984).




The petition was referred to the Chief Magistrate Judge for
a Report and Recommendati on under 28 U.S.C. 8 636 (b)(1)(B). The
Chi ef Magi strate Judge concluded that it was unconstitutional for
t he prosecutor to use Hassine's post-arrest, post- Mranda sil ence
to i npeach his excul patory testinony at trial. (Report and
Recommendat i on of Magi strate, 10). Although the Magi strate Judge
found the error to be of constitutional nagnitude, he concl uded

that the error was harnl ess and that the wit of habeas corpus

shoul d be denied. (Report and Recommendati on of Magi strate, 10).
Hassine filed tinely witten objections to the Report and
Reconmendat i on.

This court granted d

novo review of the Chief Mgistrate

Judge’s findings in accordance with 28 U . S.C. §8 636(b)(1)(CO.
After hearing and i ndependent review of the rel evant portion of
the record, the court agreed with the Chief Mgistrate Judge that
error of constitutional nagnitude was commtted by the Court of
Conmon Pleas in allowng the prosecution to refer to Hassine's
post-arrest, post-Mranda silence at trial. (Menorandum and
Order of Novenber 15, 1989, 12). However, the court ordered that
t he Report and Recommendati on be conti nued under advi senent on
the grounds that the Chief Magistrate Judge applied an incorrect
standard of reviewin determning the effect of the

constitutional error on the verdict obtained.? In view of the

2 |n determning that the error was harm ess, the Chief

Magi strate Judge stated that it was “* highly probable that the
error did not affect the judgnment.’” (Report and Reconmmendati on
of Magistrate, 10, quoting Governnment of Virgin Islands v.
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I ength of the trial record and the inportance to both the
Commonweal th and Hassine, this court requested briefing and heard
argunent on several occasions specifically to address the issue
of whether or not the error, although of constitutional

di mensi on, was harmnl ess.

The delay in deciding this case has been excessive. As an
expl anati on but not an excuse, the standard of review changed
while the court was reviewi ng the extensive state court record to
determine if the constitutional error was harm ess. This change
necessitated nore briefing and anot her careful review of the
record. The prosecutor’s conduct was flagrant and uncorrected or
disciplined by the trial judge. The tenptation to sanction it by
granting a newtrial was great. But the crinmes of which
petitioner was convicted (first degree nurder, attenpted nurder,
and nultiple counts of crimnal conspiracy and solicitation) were
nost serious.

Anot her factor was the extraordinary rehabilitation of the
prisoner. Because he has used his legal training for the benefit
of other prisoners, the Pennsylvania Prison Society acknow edged
his efforts by a special recognition he was pernmitted to receive
in person at an annual neeting. He has witten a book, Life

wi t hout Parole: Living in Prison Today, devoted to coments on

his prison experiences, interviews with other inmates, and op-ed

Martinez, 847 F.2d 125, 130 (3d Cir. 1988). The “highly
probabl e” standard is appropriate for evaluating the effect of
trial error that is not of constitutional magnitude, but is not
the correct standard for review ng constitutional error.
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pieces. A reviewer fount it “conpelling.” Tara G-ay, Life

Wthout Parole: Living in Prison Today, 14 Just. Q 193

(1997) (book review). Post conviction rehabilitation, even in
prison, deserves consideration under the federal sentencing

guidelines, United States v. Sally, 116 F.3d 76, 79 (3d Cr.

1997), but in a habeas petition by a state prisoner, the only
consi deration nust be federal constitutional error and its effect
on the verdict. Pardon or parole consideration because of
rehabilitation is an executive prerogative in Pennsylvania, not
to be usurped by the courts, especially a federal court.

The Suprene Court has now directed that even constitutiona
error is harm ess unless the habeas court is convinced it “had a
‘substantial and injurious effect or influence’ on the verdict,

or if it is in ‘grave doubt’ whether that is so.” Smth v. Horn,

120 F. 3d 400, 418 (3d Gr. 1997)(citing Brecht v. Abrahanson, 507

U S. 619, 637 (1993): and O Neal v. MAninch, 513 U S. 432, 437

(1995)). Al though one could argue that the delay in deciding
establ i shes grave doubt per se, after an exhaustive, thoughtful
review, the court is not in doubt, but is firmy convinced that
the error it found did not have a substantial and injurious

effect or influence in determining the jury's verdict. 3

® The court expresses appreciation for the excellent

advocacy of counsel for the petitioner and the Bucks County
District Attorney and for their forbearance.
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1. DI SCUSSI ON

A Legal Standard

I n conducting habeas review, a federal court is |limted
to deci ding whether a conviction violated the Constitution, |aws,
or treaties of the United States. 28 U S. C. § 2241; Rose v.
Hodges, 423 U. S. 19, 21 (1975) (per curiam. It is not the
province of a federal habeas court to reexam ne state court

determ nations on state | aw questions. See Estelle v. MQiire,

112 S. C. 475, 480 (1991)(citing Lewis v. Jeffers, 110 S. Ct.

3092, 3102 (1990) (“federal habeas corpus relief does not lie for

errors of state law’)). A state harm ess-error rule applies to
errors of state procedure or state law. An error that nmay
justify reversal on direct appeal will not necessarily support a

collateral attack on a final judgnent. Conpare Conmonwealth v.

Turner, 454 A 2d 537 (Pa. 1982) (reference by prosecutor, in his
cross-exam nation of defendant, to defendant’s silence before
trial constituted reversible error warranting grant of a new
trial on direct appeal fromthe judgnent of sentence) and

Commponweal th v. Cdark, 626 A 2d 154 (Pa. 1993) (grant of a new

trial on the grounds that trial counsel was ineffective for
failing to object to the prosecutor’s inpermssible reference to
appel lant’s post-arrest silence) with Brecht, 507 U S. 619

(accused not entitled to federal habeas corpus relief on the

ground of the prosecution’s Doyle error, because the error did

not substantially influence the jury's verdict and was therefore
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harm ess.)

Federal rather than state law is applicable in fashioning a
rule on harm ess error regardi ng denial of federal constitutiona
due process rights to a defendant convicted after a state
crimnal trial because 28 U S.C. 8§ 2254(a) allows a federal court
to entertain a habeas petition on behalf of a state prisoner
“only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.”

Under Doyle v. United States, 426 U S. 610 (1976), it is

i nperm ssible for a prosecutor to use defendant’s post-arrest,
post-M randa silence to i npeach excul patory testinony offered at

trial. Accord, United States v. Cunm skey, 728 F.2d 200 (3d Grr.

1984), cert. denied, 471 U S. 1005 (1985). This rule rests on

the fundanental unfairness of inplicitly assuring a suspect that
his silence will not be used against himand then using his

silence to inpeach an explanation offered at trial. Wi nwight

v. Geenfield, 474 U S. 284, 291-92 (1986). The “inplicit

assurance” upon which the Doyle line of cases has relied on is

the right-to-remain silent conponent of Mranda. See Mranda v.

Arizona, 384 U S. 436 (1966). However, once a defendant creates
the inpression that he actively cooperated with the police
following his arrest, his testinony may be inpeached by the use

of his post-arrest silence if, in fact, he did not cooperate. *

* The Commonweal th argues that the prosecutor’s reference

to Hassine' s post-arrest silence at trial does not constitute a
Doyl e violation on the grounds that the government was not using
Hassine's right to remain silent against him but was attenpting
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to discredit the inpression left by Hassine that he had been
ready and willing to cooperate with the authorities.

On direct, Hassine testified that he contacted an attorney because
his father’s gun had been the weapon used in the shootings (N.T.
1479). His testinony was as foll ows:

BY DEFENSE COUNSEL:

Q Did you receive advice fromhimas to how you
shoul d conduct yourself in relation to this
i nvestigation?

A Yes.

Q Did you foll ow that advice?

A Yes, | did.

Q What | specifically want to know. Did you go

to the police at any tine and tell them the
facts as you narrated them now?

A No, | did not.

Q Wiy is that?

A Under advice of ny attorney we were only to
contact the police through ny attorneys and
W th counsel present.

Q Did your attorney offer to nake you avail abl e

to the police?
A Yes, he did.

Did your attorney offer to nmake avail abl e your
father, for exanple, in connection wth
i dentifying the gun?

A Yes, he did.

Q Were any of these offers ever taken up by the
police authorities?
A They were not.

N.T. pp. 1480-81.

This court agreed with the Chief Mgistrate Judge and held that
Hassine nerely testified that he was available to the police and
did not inply that he had actively cooperated or that he had
previously told police the story first offered during his direct
testinony. The situation presented here is unlike the one at issue
in Fairchild, supra, and is not subject to the exception stated in
Doyl e, supra at 619 n. 11, because Hassine's post-arrest, pre-trial
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United States v. Fairchild, 505 F.2d 1378, 1383 (5th G r. 1975).

Cf. Doyle, 426 U.S. at 619 n.11 (use of post-arrest silence by
prosecutor to chall enge defendant’s testinony regarding

def endant’ s behavior following arrest is permtted if defendant
clains he previously told his excul patory story to police upon
arrest).

Al t hough the use of defendant’s post-arrest silence is
prohi bited, a nere question or comment nmay constitute harnl ess
error if the trial court effectively and explicitly quashed the
prosecutor’s use of the inappropriate reference. Geer v.
MIler, 483 U S. 756 (1987). |If the Doyle violation was
harm ess, the violation is not a ground for granting a new tri al
or overturning the conviction. 1d. at 765-66.

The standard for determ ni ng whether a conviction nust be
set aside for federal constitutional error had been whether the

error “was harnml ess beyond a reasonabl e doubt.” Chapman v.

California, 386 U S. 18, 24 (1967) (prosecution’s reference to

defendants’ failure to testify at trial, in violation of the
Fifth Amendnment privil ege against self-incrimnation, required
reversal of their convictions). However, the Suprene Court

subsequent|ly decided in Brecht v. Abrahanson that a | ess onerous

harm ess-error standard should be applied in determ ning whet her
habeas relief nust be granted because of unconstitutional “trial

error” such as a Doyle violation. Brecht v. Abrahanson, 507 U. S

silence was not inconsistent with his clained pre-arrest offer of
availability.



619 (1993). Trial error “occur[s] during the presentation of a
case to the jury,” and is anenable to harm ess error analysis

because it “may . . . be quantitatively assessed in the context
of other evidence presented in order to determne [the effect it

had on the trial].” Brecht, 507 U S. at 629, quoting Arizona v.

Ful ni nante, 449 U.S. 297, 307-8 (1991).

In Brecht, a suspect in a fatal shooting was arrested, given
M randa warni ngs, and charged with first-degree nurder. At
trial, the accused took the stand and adm tted shooting the
victim but clainmed that it was an accident. Over the objections
of defense counsel, the state nade several references during
cross-exam nation and cl osing argunent to the accused s pre-trial
and post-Mranda silence about this alleged accident. The jury
found Brecht guilty; he was sentenced to life inprisonnent.
After exhausting state court renedies, Brecht applied for federal

habeas corpus relief based on the prosecutor’s trial references

to his post-arrest, post-Mranda silence. The Suprene Court held

that Brecht was not entitled to federal habeas corpus relief for

the prosecution’s Doyle error, because the error did not have a
“substantial and injurious effect or influence in determning the

jury’'s verdict,” and was harnm ess. See Brecht, 507 U S. at 639

(“the State’s evidence of guilt was, if not overwhel m ng,
certainly weighty” while “other circunstantial evidence,
including the notive proffered by the State, also pointed to
petitioner’s guilt.”).

The Court had previously applied the Chapnan reasonabl e
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doubt standard, see e.qg., Yates v. Evatt, 500 U. S. 391 (1991);

Rose v. Cark, 478 U.S. 570 (1986); MIlton v. Wainw.ight, 407

U S 371 (1972); Anderson v. Nelson, 390 U S. 523 (1968) (per
curiam, but decided in Brecht that the historical distinction
bet ween direct review and collateral review of a crimnal

convi ction should be respected. The appropriate standard on
habeas review of a Doyle violation nowis whether the error had a
“substantial and injurious effect or influence in determning the
jury’s verdict” rather than whether it was harnl ess beyond a

reasonabl e doubt. Brecht, 507 U.S. at 638, quoting Kotteakos v.

United States, 328 U.S. 750, 776 (1946).°
Petitioner asserts this action is still governed by the

harm ess error test of Chapnan v. California, 386 U S. 18 (1967),

and there should be no Brecht analysis. Cting cases in the
Second and Eighth Crcuits, petitioner argues that Brecht

anal ysis applies only when the Chapman standard has al ready been
applied in state court. See Field v. Leapley, 30 F.3d 986 (8th

Cr. 1994); Ondorff v. Lockhart, 998 F.2d 1426 (8th Cr. 1993),

®> Neither party has argued that the court cannot apply
Brecht because it was deci ded after Hassine brought this
petition, nor does applying the Brecht standard present a
retroactivity problem In Teague v. lLane, the Suprenme Court held
that a new constitutional rule of crimnal procedure may
generally not be applied retroactively to a case on coll ateral
review. Teaque v. Lane, 489 U. S. 288, 307 (1989). However,
Teaqgue al so held that “once a newrule is applied to the
defendant in the case announcing the rule, evenhanded justice
requires that it be applied retroactively to all who are
simlarly situated.” Since the Suprene Court applied the Brecht
standard to Brecht hinself, Brecht, 507 U S. at 639, "“evenhanded
justice” requires that this court apply it to Hassine as well.
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cert. denied, 511 U S. 1063 (1994); Lyons v. Johnson, 912 F.

Supp. 679 (S.D.N.Y.), aff’d 99 F.3d 499 (2d Cir. 1996). The
governnent, arguing that the Brecht standard applies, cites
decisions in the Fourth, Seventh, Tenth and El eventh G rcuits.

See, e.qg., Castro v. State of Oklahoma, 71 F.3d 1502 (10th Cir.

1995); Tyson v. Trigg, 50 F.3d 436 (7th Cr. 1995); Horsley v.

Al abama, 45 F.3d 1486 (11th Gir. 1995): Snmith v. Dixon, 14 F.3d

956 (4th Gr.), cert. denied, 513 U. S. 841 (1994). In Hanna v.

Ri vel and, 87 F.3d 1034 (9th G r. 1996), the Court of Appeals
noted the split of authority, but found it unnecessary to decide
because the error there was not harm ess under either standard.
The Court of Appeals for the Third Circuit has not directly
addressed the applicability of Brecht if a state court Chapman
anal ysi s has not been undertaken, but has consistently held that
“[i]n a collateral proceeding the standard for harm essness is
‘“whether the error had substantial and injurious effect or

influence in determining the jury's verdict.”” Smth v. Horn, 120

F.3d 400, 417 (3d Gr. 1997)(citing California v. Roy, --- US -

--, 117 S. C. 337, 338 (1996); Brecht v. Abrahanson, 507 U S. at

637). The Court of Appeals has applied this test for harnl ess
error whether or not a state court Chapman review was conduct ed.

Yohn v. Love, 76 F.3d 508 (3d Cr. 1996). “[T]he Suprene Court’s

rational e (advancing comty, federalism finality, and the
i nportance of the trial) for the Brecht rule,” Horsley, 45 F. 3d
at 1492 n. 11, applies whether or not a state court has

previously conduced a Chapman analysis. This court nust apply
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t he Brecht standard.

B. Factual Analysis of the Evidence of GQiilt

Hassi ne was arrested and charged with cri m nal
hom cide, crimnal attenpt, crimnal conspiracy, burglary and
crimnal solicitation. Sonetinme during June, 1980, Hassine al ong
with Ol owski and Eric Decker (“Decker”) planned the nurder of
Al bert “Skip” Kellet, Jr. (“Kellet”). In accordance with their
pl ans, Decker went to Kellet’s apartnment on the eveni ng of August
22, 1980. Kellet and his wife occupied a second floor apartnent,
but Decker found themin a neighbor’s first floor apartnent
living roomw th George Sofield and Janes Puerale (“Puerale”).
Decker entered the apartnent and began shooting; Pueral e was
killed instantly and Kellet and his w fe sustained serious
injuries.

At trial, Hassine offered an excul patory explanation for his
al l eged participation in the conspiracy to nmurder Kellet. This
expl anation was offered for the first tinme during his direct
testinony and was never stated to the police at his arrest or
anytime prior to his trial. (N T. 1480-1481). Hassine testified
that he had a business relationship with co-defendant Ol owski;
his famly and Ol owski were partners in a nmeat market business
managed by Ol owski (N T. 1416-1419). He also testified that: a
storny rel ationship existed between Ol owski and Kellet; Ol owski
was physically afraid of Kellet and asked Hassine to get Ol owski
protection fromKellet; and Hassine subsequently contacted his

father and obtained his father’s gun. (N T. 1430).
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Hassi ne also testified: he knew Decker through the famly
meat mar ket business (N T. 1442); he |learned from O | owski that
earlier the day of the nurder, Decker had “entered the store
ranting and raving, saying he was going to get Skip Kellet;” and
Decker had taken Hassine's gun fromthe store for that purpose.
(N.T. 1412). Hassine then stated that he set out to find Decker
to stop himfromcarrying out his plan and to retrieve his
father’s gun. (N.T. 1468). He added that apart from such
i nvol venent, he had nothing to do with the killing or attenpted
killings; he contacted an attorney because he was concerned that
his father’s gun had been the weapon used in the shootings.

(N. T. 1479-1481, 1484). H s attorney advised himthat contact
with the police should be through his attorney and in his
attorney’s presence. (N T. 1480).

On cross-exam nation, the prosecutor asked a series of
guestions regardi ng Hassine’'s silence after his arrest, but prior
to trial:

How | ong have you been sitting in jail, sir?
Cl ose to seven nonths.

And you have been sitting in Bucks County Prison?
No, sir.

You were in Bucks County Prison for a tine?
About a nonth and a hal f.

You were sitting in Hol mesburg Prison?
For about five nonths.

And anot her prison?
Del awar e County.

And conditions are not very good?
No, sir.

>Oo >0 >0 >0 >0 >O
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Q You sat for seven nonths in prison with the
know edge of what was really involved in regard to
this gun, and you just kept it to yourself because
your attorney said to keep it to yourself?
DEFENSE COUNSEL.: (bj ecti on.
THE COURT: Sust ai ned.
BY THE DI STRI CT ATTORNEY:
Q But you kept it to yourself until you canme in
to a court of law today and said it for the first
time, in any event, outside of perhaps your
famly or your |awer?
DEFENSE COUNSEL.: bj ection
BY THE DI STRI CT ATTORNEY:
Q For the first tinme?
DEFENSE COUNSEL.: That is objected to.
THE COURT: Sust ai ned.
(N. T. 1543-1544).
Al t hough defense counsel objected imediately to each question
concerni ng Hassine's reasons for not comng forward with his
excul patory explanation prior to trial, the record indicates that
no curative instructions were given during Hassine s testinony or
inthe jury charge.® The sequence of events (three specific
inquiries, three sustained objections, absence of any curative
instructions and further comrent made during closing) could | ead

the jury to draw an inperm ssible inference of guilt from

Hassi ne’'s silence. (Menorandum and Order of Novenber 15, 1989,

® The judge’s failure to give curative instructions at the
time of the objectionable questions or adnoni sh the prosecutor
for ignoring the court’s rulings encouraged the prosecutor to
comrent again in closing on Hassine s post-arrest silence.
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12). This infringed on Hassine's due process rights in violation
of Doyl e.

But the Doyle error at Hassine's trial did not
“substantially influence” the jury's verdict within the neaning
of Kotteakos as articulated by the Court in Brecht: the record,
consi dered as a whol e, denonstrates that the direct and
circunstantial evidence of his guilt was overwhel m ng. Hassine's
trial lasted ten (10) days and conprised 1,800 pages of
testinmony. Thirty-four (34) Commonwealth witnesses were call ed,
several of whom including co-conspirators Decker and Ol owski,
testified to Hassine's involvenent in the conspiracy to nurder
Kel let. The evidence of Hassine's guilt is as follows: ’

In 1979, Hassine net Ol owski and decided to go into the
meat mar ket business wth him For various reasons, the business
did not prosper, and the two began selling marijuana and
nmet hanphetam ne at the store to supplenent the store’ s incone.

In early June, 1980, Kellet purchased sone net hanphetam ne from
Ol owski for one hundred and fifty ($150.00) dollars. Upon the
di scovery that the drugs were of an inferior quality, Kellet
becane enraged and threatened Ol owski’s personal safety. A few
days later, a neeting was held at the neat market. Present were
Ol owski, Hassine, various enployees of the neat narket, and

Decker, a convicted drug felon, who had been working for Hassine.

" The following materials were used in conpiling the factual
anal ysis of the evidence of Hassine's guilt: Notes of Testinony,
Commonweal th v. Hassine, 490 A 2d 438 (Pa. Super. 1985); trial
transcript of hearing-oral argunent dated Decenber 1, 1989.

16



At this neeting, Hassine told Decker, in Ol owski’s and Ronald
VWharton's (“Wharton”) presence, that he wanted Kellet killed, or
“wasted.” (N.T. 744). (In addition to Ol owski and Warton,
Joseph “Critter” Schwab (*“Schwab”) (N T. 628) and Fred Tuite
(“Tuite”) (N.T. 562) also testified that during the sunmer of
1980 they heard Hassine say he wanted to see Kellet either killed
or wasted.) Hassine also said that if Kellet’s wife, Lois, was
there, she “was to go al so, because any w tnesses had to go.”
Hassine, 490 A 2d at 445. Hassine also asked Billy Hayes, an
enpl oyee who |ived next door to Kellet, if he could shoot Kell et
from Hayes’ bedroom wi ndow with Hayes’ father’s gun. Hassine

t hen asked everyone present to attenpt to procure a gun.

In an attenpt to achieve their goal, Decker acconpani ed
Hassine to the apartnment of Ted Canera, tenant of a Hassine
famly apartnment in Trenton, to ask for a gun but they did not
obtain one. 1In early July, Hassine obtained a .25 cali ber
aut omati ¢ handgun from Tom East erwood for seventy-five ($75.00)
dollars and sonetine thereafter gave it to Decker and said,

“here, hit himin the head and | eave it there.” 1d.; (N T. 709,
933, 955). Several people wtnessed Hassi ne and Decker test fire
the gun in the back of Hassine’s butcher shop only to discover
that it was defective. (N T. 30, 59, 62, 708-09, 750-52, 811,
815). Although they were unable to get a replacenent part to fix
t he gun, Hassine purchased one box containing fifty rounds of .25
anmmuni tion for which he signed the store’s register. (N T. 60,

708-9). Hassine’'s subsequent efforts to secure a firearmfrom
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several acquai ntances were unsuccessful. Hassine asked Tuite and
Schwab about finding a gun; they showed hima .357 Magnum but it
was too expensive for himto purchase. (N T. 555-56, 626-27).
Hassi ne al so asked Wharton if he could obtain a gun, but he
refused. (N.T. 744, 747). Utimtely, Hassine's father’s gun
was used to conmt the crines.

On or about August 5, 1980, Ol owski and Hassine net with
Tuite and Schwab at Ol owski’s house. Tuite and Schwab were
nmenbers of the Breed Motorcycle Gang and Tuite was an
acquai ntance of a friend of Olowski’s who al so worked for
Hassi ne. Hassine asked Tuite and Schwab how nuch it woul d cost
to have Kellet killed to which they replied fifteen hundred
($1,500.00) dollars. (N T. 561-63, 627-28). Shocked at the
price, Hassine paid themtw hundred and fifty ($250.00) dollars
to have Kell et beaten up instead. (N T. 564-65, 628-30).

However, Tuite and Schwab never carried out the plan

Later that nonth Hassine approached Decker about Kkilling
Kell et and any witnesses in exchange for an apartnent. Hassi ne,
490 A . 2d at 445. Wharton and Billy Hayes, both of whom were
present at the neeting between Hassi ne and Decker, confirned
this. (NT. 743, 813). About two and one-half weeks before the
shooti ng, Paul Koenig, fromwhom Ol owski had tried to obtain an
unmar ked, unregi stered handgun, asked Ol owski if he still needed
a gun. Ol owski answered, “No, we don’'t need it. Victor got
one”; he also stated that, “W’'re going to do it Victor’s way.”

(N.T. 958-59).

18



On the night of the shootings, Decker testified that Hassine
drove himto Hassine' s parents house in Trenton, New Jersey, to
pi ck up Hassine's father’s .380 LIama handgun and then dropped
himoff near Kellet’'s apartnment. (N T. 80, 83-86). Co-defendant
Ol owski wi tnessed Hassi ne and Decker driving together towards
Trenton on the night of August 22, 1980. (N T. 1219-20). When
Hassi ne dropped Decker off in the vicinity of Kellet’s residence,
he gave Decker a baseball batting helnmet to cover his hair and
directions to Kellet’'s apartnent. Decker responded, “Tonight’'s
the night - this cat’s got to go. W’IlI|l use your (Hassine’'s)
gun.” Hassine, 490 A 2d at 446.

Hassine then went to Ol owski’'s house; the two of themand a
third person, M chael Thonpson (“Thonpson”), went for a ride in
Thonpson’s car. Hassine directed Thonpson first to drive up and
down certain streets while Hassine whistled out the wi ndow, and
then told Thonpson to stop in various parking lots near Kellet’s
apartnment. Then they drove to a Dunkin’ Donuts across fromthe
meat mar ket; Hassi ne acknow edged that he had been seen. (N T.
867). They got back into the car and drove towards Kellet’s
apartnment, and as they were driving they heard two shots. (N T.
868). Hassine stated: “oh ..., that’s ny father’s gun. | hope
that a... doesn’t get caught.” (N T. 868-69, 881, 1224). They
proceeded up the street; then Hassi ne asked Thonpson to get out
of the car and call for Decker; no one responded. (N T. 869).
Thonpson dropped Hassine and Ol owski at Ol owski’s house.

In addition to extensive testinony regarding Hassine’'s
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extensive invol venent in the conspiracy to nmurder Skip Kellet,
there was al so substantial evidence that Hassine was involved in
an attenpt to cover up his participation after the crinme had been
committed. Decker’s girlfriend, Valerie Lynch (“Lynch”), with
whom Decker was living that summer, testified that Decker |eft

t he apartnent around 9:00 p.m on the night of the shootings and
came in early the next norning, August 23, 1980, with a gun and
pl aced it between the bed nmattresses. (N T. 1038-41). After the
police canme by and arrested Decker, Lynch called Hassine. (N T.
1041-44). Hassine asked her if there was a gun around and told
her to get rid of it, and she did. (N T. 1044-45). \Wharton

| ater drove her to Hassine's brother’s house where she and
Hassi ne took a wal k and he asked her to |ie about Decker and his
wher eabouts the night of the crinmes. Hassine stated: “Renenber
Valerie, I was in New York and Eric Decker was at honme.” (N T.
1050-51). Lynch later retrieved the gun and gave it to the
police. (N T. 1054).

O her wtnesses also testified to Hassine' s substanti al
efforts to cover-up his involvenent in the conspiracy to kil
Skip Kellet. During an intercepted tel ephone call between
Hassi ne and Thonpson, Hassine confirnmed with Thonpson that
Thonpson had told the police he was not with Hassine that night.
(N.T. 901). According to co-defendant Ol owski, Hassine al so
told Olowski to keep his nmouth shut concerning the incident
after the shootings took place. (N T. 1228). According to Tuite

and Schwab, Hassine consi dered paying themten thousand
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(%10, 000.00) dollars to hush up Commonweal th wi tnesses. Hassine
made the statenent that he would get back to them | ater, because
he would first have to “talk to his old man to see if he could
come up with sonme bucks.” (N.T. 577, 631).

The only evidence Hassine had nothing to do with the crines
and was | ooking for Decker to retrieve his father’s gun and
prevent its use was that of Hassine. The prosecutor’s cross-
exam nation on his post-arrest silence attacked his credibility
but it could not have substantially affected the verdict in view
of the circunstantial evidence of his guilt fromuntainted as
wel | as tainted w tnesses.

[11. CONCLUSI ON:

Det ermi ni ng whether an error constitutes harm ess error is
always a difficult task. It is not possible to reconvene the
jury and establish with exact certainty what they considered in
reaching a verdict. Harnless error analysis nust be conducted on
a case by case basis; the review ng court nust weigh the evidence
of guilt against the egregiousness of the error in order to
determ ne whether, for purposes of collateral review, it
substantially influenced the jury' s verdict at trial. |If after
review ng the record, a court concludes that the evidence of
defendant’s guilt was so overwhelmng that the trial error of
constitutional magnitude could not have affected the integrity of
the proceedings, in the interest of justice, it nust deny habeas
relief on the grounds that the error could not have substantially

i nfluenced the jury' s verdict within the nmeaning of Kotteakos and
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Brecht .

The court is reluctant to conclude that any error of
constitutional magnitude should be characterized as harnl ess, but
upon consi deration of the overwhel mi ng evidence of guilt
presented by the Comonweal th, Hassine's petition for wit of

habeas corpus is denied on the grounds that the prosecutor’s

i nproper reference to Hassine's post-arrest silence, although a
constitutional violation under Doyle, did not have a substantia
and injurious effect or influence on the jury's guilty verdict. ?
The record provides clear and convinci ng evidence that Hassine
was guilty beyond a reasonabl e doubt of the offenses of which he
was charged. Although reference to defendant’s silence was
unconstitutional because jurors mght view exercise of a Fifth
Amendment right to remain silent as a tacit adm ssion of guilt,
the prosecutor’s illegal references to Hassine' s post-arrest
silence were not trial errors requiring habeas relief in the face

of the overwhel m ng evidence of Hassine's guilt. Plaintiff’s

petition for habeas corpus is therefore denied. An appropriate

order foll ows.

8 Although the | egal standard applicable to harm ess-error

anal ysis for purpose of collateral review of a crimnal

convi ction has becone | ess onerous as a result of the Suprene
Court’s ruling in Brecht the record establishes sufficient

evi dence of Hassine's guilt to suggest that the Doyle error would
have been harm ess under the Chapman reasonabl e-doubt standard as
wel | .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTOR HASSI NE : ClVIL ACTI ON
V. :

CHARLES ZI MVERVAN, Superi nt endent
THE ATTORNEY GENERAL OF THE :
STATE OF PENNSYLVANI A : NO. 86-6315

ORDER

And now, this 30th day of OCctober, 1997, upon consi deration
of the pleadings and record herein, after review of the Report
and Recommendation of Tullio Gene Leonporra, Chief United States
Magi strate Judge, the objections filed thereto, and for the
reasons set forth in the foregoing Menorandum it is ORDERED that
the petition for wit of habeas corpus is DEN ED.




