IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ATLAS COVMUNI CATI ONS, LTD. : ClVIL ACTI ON
V.

LYMAN E. WADDI LL and I NTEGRI TY :
TELECOM | NC. : No. 97-1373

VEMORANDUM AND ORDER

Norma L. Shapiro J. Oct ober 28, 1997

This breach of contract action was brought by Atlas
Communi cations Ltd. (“Atlas”) against Integrity Telecom Inc.
(“I'ntegrity”) and its principal agents, Lyman E. Waddil |l
(“WMaddi I I ") and Paul Dugan (“Dugan”). Before the court is
def endant Waddill’s Motion to Transfer Venue based on 28 U. S.C.
88 1406, and 1404(a). Because defendant Waddill wai ved any
obj ections to venue, the notion under 8 1406 will be deni ed.
Because Waddi ||l has not denonstrated that conveni ence and the
interests of justice nandate a transfer, the notion under 8§
1404(a) will be deni ed.

BACKGROUND

Atlas is a tel ephone conpany organi zed pursuant to the | aws
of the Commonweal th of Pennsylvania. Atlas sells donestic |ong-
di stance service to custoners that resell the service. Atlas
al so provides sone international service, if it is a snall
portion of the custoner’s need. Integrity specializes in

servicing conpanies that sell prepaid debit card service to |ong-
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di stance tel ephone users. Atlas alleges that in m d-Decenber,
1996, Integrity, through its agents, contracted to purchase |ong-
di stance phone service fromAtlas to resell to its custoners. In
February, 1997, a dispute arose over the anmount of noney
Integrity owed Atlas. Atlas term nated service on February 12,
1997.

On February 24, 1997, Atlas filed this action agai nst
Integrity and its principal agents, Paul Dugan and Lyman E.
Waddill. On February 27, 1997, Atlas, seeking a prejudgnment wit
of attachnent against Integrity, filed an action in California
state court. After a hearing the follow ng day, the California
court granted Atlas’s request for a tenporary restraining order.
Waddi Il was served with the conplaint on April 1, 1997. On April
24, 1997, Atlas filed a notion for default agai nst defendant
Waddill. This notion was granted, pursuant to Fed. R Civ. P.
55(a), by order of April 24, 1997. On June 16, 1997, defendant
Waddi Il filed a notion to set aside the default, and attached the
present Modtion to Transfer Venue. Follow ng a hearing, on August
11, 1997, the court granted defendant Waddill’'s notion to set
aside the default, and ordered the Mtion to Transfer Venue filed

nunc pro tunc.

DI SCUSSI ON

1. Transfer of Venue under 28 U . S.C. 8 1406.

Waddi || attached this challenge to venue to a notion to set
aside the default. Having defaulted, Waddill cannot assert a

chal l enge to venue under 28 U S. C. 8§ 1406, because a “defendant
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wai ves venue by failing seasonably to assert it, or even

sinmply by making default.” Hoffrman v. Blaski, 363 U S. 335, 343

(1960). It is well established that any objection to venue is
wai ved by a defendant who defaults. See 15 Wight, Mller &

Cooper, _Federal Practice and Procedure: Jurisdiction 8§ 3829 (2d

ed. 1986).

The objection to venue is not revived upon the court’s
decision to set aside the default. An assertion of inproper
venue is waived if not asserted before the expiration of the

period in which the defendant is required to appear or respond.

Totalplan Corp of Am v. Lure Canera Ltd., 613 F. Supp. 451
(WD. N Y. 1985). “The fact that a court has allowed a party in
default to proceed to suit and answer the conpl aint does not
automatically put the defaulting party in the position of one who

is making a tinely response to the conplaint.” Bavouset v. Shaw s

of San Francisco, 43 F.R D. 296, 299 (S.D. Tex. 1967). Waddill’'s

motion to transfer venue under 28 U S.C. § 1406 was wai ved, and
cannot be asserted.

2. Transfer of Venue under 28 U.S.C. § 1404.

In the alternative, Waddill noved for a change of venue
under 28 U.S.C. 8§ 1404(a):
For the conveni ence of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have
been brought.
The novant bears the burden of establishing the need for

transfer. Shutte v. Arnto Steel Corp., 431 F.2d 22 (3d Cir.




1970), cert. denied, 401 U. S. 910 (1971). Wile the decision

shoul d be based on “an individualized case-by-case consideration

of the conveni ence and fairness,” Stewart O ganization, Inc. V.

Ri coh Corp., 487 U S. 22, 29 (1988), the plaintiff's choice of

venue should not be lightly disturbed. Schexnider v. MDernott

Int'l. Inc., 817 F.2d 1159 (5th Gir. 1987).

Private and public interests nust be considered in deciding

whet her to transfer, including, inter alia: plaintiff's forum

choi ce; the defendant's preference; forum selection clauses, if
any; the situs of the claim the physical and financi al

conveni ence to the parties; the possible unavailability of

W tnesses; and, in diversity actions, the famliarity of the

trial judge wth the applicable state law. Jumara v. State Farm

Ins. Co., 55 F.3d 873, 879-80 (3d Gir. 1995).

A. Venue in the Northern District of California

Under 8§ 1404(a), the court may only transfer the action to
anot her district in which the action “m ght have been brought.”
28 U.S.C. 8§ 1404(a). The Northern District of California has
both subject matter jurisdiction and in personamjurisdiction.
Atl as argues that only courts in Pennsylvania have jurisdiction
because the parties “contracted for Pennsylvania to have

jurisdiction over this matter,” but the judicial power of the

United States originates fromthe Constitution and acts of

Congress, not the agreenent of parties to a suit. "The parties
may not confer subject matter jurisdiction upon the federa

courts by stipulation, and | ack of subject matter jurisdiction
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cannot be waived by the parties or ignored by the court."

Pacific Nat'l Ins. Co. v. Transport Ins. Co., 341 F.2d 514, 516

(8th Cr.), cert. denied, 381 U S. 912 (1965); see also

Pennsylvania v. Union Gas Co., 491 U.S. 1, 25 (1989) (Stevens,

J., concurring) ("[T]he cases are legion holding that a party may
not wai ve a defect in subject-matter jurisdiction or invoke
federal jurisdiction sinply by consent."” (citations omtted)).

If this court has subject matter authority under 28 U S.C. 8§
1332, the District Court for the Northern District of California
woul d al so have subject matter jurisdiction under the sane
provision. That court would al so have in personam jurisdiction
over the defendants, because all the defendants reside in
California. This action could have been brought in the Northern
District of California, and this court may transfer it there
under 28 U.S.C. § 1404.

B. Forum Sel ecti on d ause.

Substantial consideration, but not dispositive weight, nust
be given to the parties' agreenent on the forum Stewart, 487

UsS at 29, 31; Red Bull Assocs. v. Best Wstern Int'l, Inc.,

862 F.2d 963, 967 (2d Cir.1988).

Def endant WAddi Il argues that because he did not sign the
contract, he should not be bound by the forum sel ection cl ause.
The conplaint alleges that Waddill is liable on the contract
because he ignored corporate formalities as an Integrity officer,
and used Integrity’s corporate structure for his personal

benefit. The Court of Appeals has held that a range of
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transaction participants, parties and non-parties, should be

subject to forum sel ection clauses. Coastal Steel Corp. V.

Ti | ghman \Wheel abrator Ltd., 709 F.2d 190, 202-03 (3d Gr.), cert.

deni ed, 464 U.S. 938, (1983); G nenma Laser Technology, Inc. v.

Hanpson, 1991 W. 90913, at *3 (D.N.J. May 30, 1991) (non-party
of ficer of contracting corporation on constructive notice of and
bound by forum selection clause). This action arises out of
WaddiI|'s actions as an officer of Integrity; in determning the
appropriate venue, the forumselection clause in the contract nmay
be given effect.

Even if Waddill is correct that he is not contractually
bound by the forum sel ection clause, Atlas as plaintiff chose
this forum “a paranount consideration [which] should not lightly

be disturbed.” Sovereign Bank, F.S.B. v. Rochester Community

Savi ngs Bank, 907. F. Supp. 123, 126 (E.D. Pa. 1995).

C. Conveni ence of the Parties

Waddi | | argues enphasi zes the | ocation of both defendants in
California, as well as plaintiff’s commencenent of an attachnent
proceeding in California and retention of counsel for that
purpose. Waddill also relies on his financial difficulties since
Integrity’s recent bankruptcy.

It may be nore convenient for Waddill and Integrity to
defend at home. However, Atlas is incorporated in Pennsylvania
with its principal place of business in Pennsylvania, it is nore
convenient for Atlas to prosecute this suit here. “Atlas has

agreed to pay Waddill's travel expenses.” (Atlas’'s Brief in
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Qpposition to Defendant Waddill’s Motion to Transfer Venue, p.
18). The conveni ence of the parties does not sufficiently weigh
in favor of California to ignore the forum sel ection clause and
Atlas’s choice of forum

D. Availability of OGher Wtnesses.

Several witnesses fromCalifornia will “review the
Plaintiff’'s phone |l ogs for accuracy” and explain “the reasons for

nonpaynent.” (Menorandum of Law in Support of Mtion to Transfer
Venue, p. 8). But Atlas wll call wtnesses fromits office,

| ocated in Pennsylvania. Wtnesses are |ocated in both
California and Pennsylvania, so neither |locale is nore conveni ent
than the other regarding the availability and conveni ence of

W t nesses.

E. Law to be Applied.

The contract provides that it “shall be governed by .

the laws of . . . Pennsylvania.” Defendant argues that “if in
fact Pennsylvania lawis to govern, . . . the lawto be applied
[is not] conplicated or unique to Pennsylvania.” (Menorandum

of Law in Support of Mdtion to Transfer Venue, p. 9). This
court, sitting in Pennsylvania, has greater experience with
Pennsyl vania |l aw than the California courts. The choice of |aw

provi sion weighs in favor of this court retaining jurisdiction.

CONCLUSI ON
Waddill"s notion to transfer venue under 8 1406 was wai ved
when he defaulted. |In considering his notion to transfer under 8§
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1404(a), the plaintiff’s choice of forum the forum sel ection
cl ause, and the choice of law clause all favor retention of the
case. The convenience of the parties and the availability of

W t nesses do not favor transfer. There are no public interests
outwei ghing the factors denying transfer. Waddill’'s notion to
transfer will be deni ed.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Atl as Conmuni cations, LTD. : ClVIL ACTION

Lyman E. Waddill and Integrity :
Tel ecom Inc. : No. 97-1373
ORDER
AND NOW this 28th day of Cctober, 1997, upon consideration
of defendant's Waddill’'s Mdtion to Transfer Venue, and
plaintiff's opposition thereto, it is ORDERED that:

Def endant Waddill's Motion to Transfer Venue is DEN ED;

Norma L. Shapiro J.



