IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ALLSTATE TRANSPORTATION CO., INC. CIVIL ACTI ON
Pl ai nti ff :
V.
SOUTHEASTERN PENNSYLVAN A
TRANSPORTATI ON AUTHOR! TY

No. 97-1482
Def endant

VEMORANDUM AND ORDER

. LNTRODUCTI ON

The instant action has been brought by Allstate
Transportation Co, Inc. (“Allstate”) against Southeastern
Pennsyl vani a Transportation Authority (“SEPTA’) alleging various
constitutional, statutory, state contract and state tort clains
surroundi ng SEPTA's admi nistration of its ParaTransit services.
Def endant has filed a Mdtion for Partial Judgnent on the
Pl eadi ngs. For the reasons which follow, I wll grant the Mtion
in part, and deny it in part.

1. FACTS AND HI STORY!

The follow ng facts are undi sputed. Since the early 1980's,
t he Cormonweal th of Pennsyl vani a, through the Pennsyl vani a
Departnment of Transportation (“PennDOI”), funded the 8203 Program

to offer reduced cost transportation fares to senior citizens,

! The exact factual history of this matter is sonewhat cloudy due to the
nunerous contradictory allegations by both parties. The follow ng account
represents only those facts on which both parties agree - the specific
al l egations are addressed as necessary within the discussion of the individua
counts.



bot h anbul atory and non-anbul atory, throughout the Comonweal th
under mandate fromthe Anericans with Disabilities Act, 42 U S. C
812101 et. seq. (1988 ed., Supp. V) (ADA). By the late 1980's,
PennDOT del egated its actual operating functions in the 8203
Programto a subcontractor who was, in turn to contract directly
with certificated carrier subcontractors to performthe actua
transportation services. This new system becanme known as the
Shared Ri de Program

Fol l om ng contracts with both KETRON, Inc. and The Bionetics
Cor poration, PennDOT hired the Southeastern Pennsylvani a
Transportation Authority (SEPTA), defendant in this matter, as
t he new subcontractor in charge of the Shared R de Program
SEPTA, a state agency responsible for the nmass transit systemin
Phi | adel phi a, Bucks, Chester, Del aware and Montgonery Counti es,
has operated its ParaTransit Services program since 1992, funded
in part with noney from PennDOT and from federal sources.

Plaintiff, Allstate Transportation Co., Inc. (“Allstate”),
is a Pennsylvania corporation which has been providing
ParaTransit transportation services to aged and infirm custoners
in Philadel phia since 1988. Due to its African-Anerican
ownership, Allstate was certified as a D sadvantaged Busi ness
Enterprise (DBE) contractor by SEPTA for the period of April 1993
to April 1996.

In 1992-1993, SEPTA solicited bids for new three year
contracts in Philadel phia under the ADA Services program wth

the contract award to go to the | owest responsible bidder
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Al state submtted a ow bid on this work and received no
preferences in the award of the bid. Oher, non-DBE ParaTransit
contractors were perform ng substantially simlar Shared R de
services at higher rates which had been reached under negoti at ed,
rather than | ow bid, contracts. SEPTA awarded a portion of the
work to All state and a portion to these other non-DBE carriers.
The SEPTA and Al lstate contract for ParaTransit services ran for
the period of July 1, 1993 through June 30, 1996. Despite the
fact that Allstate bid for work utilizing vans, sedans and lift-
vans, only the work involving the lift-vans was allocated to

Al | st ate.

In late 1995 to early 1996, SEPTA elected to discontinue the
centralized reservation and scheduling operation. As a
repl acenent, it proposed a new, decentralized systemfor
reservations and scheduling containing a “Ri der Choice”
conmponent, in which the carriers were to conpete for al
ParaTransit customers. SEPTA infornmed carriers who were awarded
wor k under the decentralized systemthat they should be prepared
to service a certain estimted, maxi mum nunber of trips at the
start-up of the decentralized systemin m d-1996.

Al though Allstate submtted a bid, SEPTA did not award it
contract in the R der Choice program and, instead, elected three
ot her conpeting carriers. However, pursuant to an option in the
origi nal SEPTA-All state contract, SEPTA unilaterally extended
that contract to June 30, 1997. The purchase order anobunt was

i ncreased by $1, 124,700, but all other terns and conditions were



mai ntai ned, particularly Allstate’ s continued paynent on an
hourly basis. Plaintiff was to be eligible for overflow work
generally consisting of rides which could not be i nmediately
handl ed/ schedul ed by the three participating carriers. SEPTA
printed marketing brochures for use by ParaTransit riders which
listed the nunbers for the three conpeting ParaTransit carriers
as well as SEPTA's custoner service nunber, but contained no
nunber for Allstate as the “overflow carrier.

On CQctober 22, 1996, Wal sh Cab Conpany t/a Access
ParaTransit (“Access”), one of the three carriers, filed for
bankruptcy in the United States Bankruptcy Court for the Eastern
District of Pennsylvania, giving up the work allocated to it by
SEPTA. The Bankruptcy Court approved a rel ease of Access from
all responsibility for default on its SEPTA contract and on its
performance bond. Access also rel eased SEPTA from al
responsibility for Access’s failure. Instead of awardi ng the
work to All state, SEPTA took over Access’s then-existing tours
itself on a “energency basis” and now operates under an entity
known as Freedom Paratransit. Funding for the transaction cane
out of SEPTA s operating budget which is conprised in part with
federal funds.

At the present tinme, SEPTA handl es reservations, scheduling
and assignments of Allstate’s work. Allstate, however, rests on
t he verge of bankruptcy.

In early April, 1996, SEPTA notified Allstate regarding the

DBE recertification process, but sent no additional, related
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correspondence, during the period between May, 1996 through
February 27, 1997. Allstate filed the instant suit on February
27, 1997 alleging unlawful racial discrimnation in violation of
federal civil rights statutes ? and the U.S. Constitution, as
wel|l as state contractual and tort clains, surrounding the
original contract and the 1996 RFP Bi dding and Award. * On
February 28, 1997, one day |later, SEPTA sent a letter to Allstate
requesting additional information for the recertification and,
since that date, has requested other related docunents and
i nformation.

Following the filing of suit, SEPTA issued, in My of 1997,
a Request for Proposals (“1997 RFP’) for all of the ParaTransit
work that Allstate was then performng for SEPTA, as well as the
ParaTransit work awarded to Access in 1993 and taken over by
SEPTA/ Freedom after Access filed for bankruptcy. The deadline,
whi ch was originally June 16, 1997, was extended to July 11,
1997. The performance bondi ng requirenment associated with this
RFP increased fromthe $100,000 required in previous ParaTransit
contracts to the full anmount of the contract.

On or about July 7, 1997, Allstate anended its Conplaint to
include three new clains related to the activities surrounding
its recertification and the 1997 RFP. Specifically, Alstate

charged that SEPTA engaged in a canpaign to retaliate against it

2 These statutes include 42 U.S.C. §§ 1981, 1983, 1985 and 2000d(1994) .

3 SEPTA, responded by way of Answer, Affirmative Defenses and
Counterclaimon April 30, 1997.



for filing this action, adopted Iimtations and specifications in
its 1997 RFP that prevented small businesses fromsubmtting
proposals, and intentionally interfered with Allstate’s
contractual and business rel ationshi ps. SEPTA entered its Answer
to the Anmended Conplaint on July 21, 1997.

Through the instant Mdtion for Partial Judgnent on the
Pl eadi ngs, submtted on July 25, 1997, defendant seeks di sm ssa
of ten of plaintiff’'s seventeen counts, and of plaintiff’s
sevent een separate requests for punitive damages. Each of these
counts is discussed separately infra.

I11. LEGAL STANDARD

A Motion for Judgnent on the Pleadings pursuant to Rule
12(c) of the Federal Rules of Cvil Procedure is treated under
the sanme standard as a notion to dismss pursuant to Rule

12(b)(6). DeBraun v. Meissner, 958 F.Supp. 227, 229 (E.D. Pa.

1997). In a Motion for Judgnent on the Pleadings, this Court
w |l accept as true all well-pleaded allegations in the conplaint
and draw all inferences in favor of the non-noving party.

Pennsyl vani a Nurses Ass'n v. Pa. State Educ. Ass'n, 90 F.3d 797,

799-800 (3d Gir.1996). Judgnent wll not be granted unless the
novant clearly establishes that there is no material issue of
fact to be resolved and that he is entitled to judgnent as a

matter of law. Jablonski v. Pan Anerican Wrld Airways, Inc.,

863 F.2d 289, 290 (3d Cir.1988). 1In addition, the court may
consider matters of public record, orders and exhibits attached

to the conplaint. See Oshiver v. Levin, Fishbein, Sedran &
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Berman, 38 F.3d 1380, 1384 n.2 (3d G r.1994). However, the court
is not required to accept |egal conclusions either alleged or

inferred fromthe pleaded facts. Kost v. Kozakiewicz, 1 F.3d

176, 183 (3d Cir. 1993). To survive a notion to dismss, the
plaintiff nmust set forth facts, and not nere concl usions, which
state a claimas a matter of law. Sterling, 897 F. Supp. at 895
(E.D. Pa. 1995). Were appropriate, the court may grant a Rule
12(c) notion for judgnment on the pleadings in part, and deny it

in part. See, e.qg.,Society HIl Gvic Ass'n v. Harris, 632 F. 2d

1045 (3d Gir.1980).
V. DI SCUSSI ON

A COUNT ONE - ALLSTATE S DUE PROCESS AND EQUAL PROTECTI ON
CLAI M5

Count One of the Amended Conpl ai nt seeks relief for alleged
raci al discrimnation by defendant in violation of both the Due
Process Cl ause and the Equal Protection C ause under the Fifth
and Fourteenth Amendnents to the U S. Constitution. In
opposi tion, defendant contends that plaintiff cannot maintain
both a constitutional claimand a claimunder 42 U S.C. 81983
(1994), alleged in Count Three

Wien a proper claim42 U S. C. 81983 (1994) * is alleged, a

pl aintiff cannot proceed under the federal Constitution as a

4 “Every person who, under color of any statute, ordinance, regulation
custom or usage, of any State ... subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or imunities secured by the
Constitution and laws shall be liable to the party injured. . .* 42 U.S.C
§1983 (1994).



separate count, if both depend on the sane action. \Wite v.

Salisbury Twp. School Dist., 588 F. Supp. 608, 610, n.2 (E. D. Pa.

1984). In such a situation, the Constitutional claimis “wholly
subsunmed” by the 81983 claim |d. The Fourth G rcuit addressed
the interplay between these two sources of |legal rights and
expl ai ned that a clai munder the Fourteenth Amendnent *“nerges
into [a] 81983 cl ai m because 81983 nerely creates a statutory
basis to receive a renedy for the deprivation of a constitutiona

right.” Hughes v. Bedsole, 48 F.3d 1376, 1383 n.6 (4th Gr.

1995) cert. denied, 116 S. C. 190 (1995). See also Maxey V.

Thonpson, 680 F.2d 524, 526 (7th Cr. 1982) (Posner, J.) (“A
violation of the Fourteenth Amendnent is also alleged, but we

treat it as nerged into the 81983 allegation); Rogin v. Bensalem

Twp., 616 F.2d 680, 686 (3d Cir. 1980) cert. denied, Mark-Garner

Assoc., Inc. v. Bensalem Twp., 450 U. S. 1029 (1981) (“Indeed,

81983 was designed to afford plaintiffs a cause of action for
constitutional violations on the part of |ocal governnental
bodi es and other state officials.”).

Plaintiff has, in Counts One and Three of its Anended
Conpl ai nt, asserted both a direct cause of action under the Fifth
and Fourteenth Amendnments and a cl ai munder 81983 based on the
al | eged di scrimnatory behavior by SEPTA. Because our precedents
make clear that a separate constitutional claimis “wholly
subsunmed” by a 81983 cause of action, count | of the Amended
Conpl ai nt nust be di sm ssed.

B. COUNTS TWO, THREE AND FOUR - ALLSTATE' S CLAI M5 UNDER 42
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U.S.C. 88 1981, 1983 AND 42 U.S. C. 82000d (TITLE VI) AND
DEPARTMVENT OF TRANSPORTATI ON REGULATI ONS PROMULGATED
THEREUNDER REGARDI NG THE 1996 BI DDI NG AND AWARD

Counts Two through Four of the Anended Conpl aint allege that
def endant violated three anti-discrimnation statues, 42 U S.C
88 1981, 1983 and 2000(d) (1994), by intentionally underpaying
Al l state for the value of its performance, reducing the nunber of
trips it handles, refusing to schedule custoner trips for
Al l state, refusing to pronote Allstate’s services to the public
t hrough advertisenents for the ParaTransit program and not
allowing Allstate to participate in the conpetitive “Ri der
Choi ce” work while allowng all other non-mnority contractors to
do so. Defendant asserts, in response, that plaintiff fails to
state a claimupon which relief can be granted wth respect only
to its allegations surrounding the award of the 1996 “Ri der
Choi ce” contracts.

As noted above, in order to sustain a notion for judgnent on
t he pl eadi ngs, the court nust “accept as true all well-pleaded
allegations in the conplaint” and determ ne whet her, under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief. Pennsylvania Nurses Ass’'n., 90 F.3d at 799-

800. However, the Third G rcuit has found that the “dual policy
concerns” of shielding state officials fromfrivolous clains and
providing these officials with sufficient notice to respond

require that, for 81983 clains, the “conplaint contain a nodi cum

of factual specificity, identifying the particular conduct of



def endants that is alleged to have harmed the plaintiffs.”?®

Col burn v. Upper Darby Twp., 838 F.2d 663, 666 (3d Cr. 1988)

aff’'d 946, F.2d 1017 (3d Cir. 1991) citing Ross v. Meagan, 638

F.2d 646, 650 (3d Cir. 1981). Nonetheless, this standard remains
far froma bright-line rule and the sufficiency of a conplaint

must be judged on a case-by-case basis. Frazier v. Southeastern

Pennsyl vania Transp. Auth., 785 F.2d 65, 67 (3d Cr. 1986). The

cruci al questions are “whether sufficient facts are pleaded to
determ ne that the conplaint is not frivolous, and to provide
def endants with adequate notice to franme an answer.” |d.

Not ably, this standard does not place unreasonabl e expectations
on the plaintiff. As the Third Crcuit stated:

[ A] court cannot expect a conplaint to provide proof of
plaintiffs’ clains, nor a proffer of all avail able
evidence. In civil rights cases . . . nmuch of the

evi dence can be devel oped only through di scovery.

Wiile plaintiffs may be expected to know the injuries
they all egedly have suffered, it is not reasonable to
expect themto be famliar at the conplaint stage with
the full range of the defendants’ practices under
chal | enge.

Id. To require nore at this stage of the proceedi ngs i nposes an

“i npossi bl e burden of know edge on the plaintiffs.” D .strict
Council 47, AFL-CIOv. Bradley, 795 F.2d 310, 314 (3d GCir. 1986).

Ceneral ly, 81983 has two requirenents: (1) the conduct
conpl ai ned of nust be conmtted by a person acting under col or of

state law, and (2) the conduct conpl ai ned of nust have deprived

> Al t hough this section of the opinion deals with 42 U S.C. 88 1981
1983, and 2000d, the discussion focuses on 81983 since the standards are
simlar. See, e.qg., Collins v. Chichester School Dist., 1997 W 411205 (E. D.
Pa. July 22, 1997)(Discussing all three statutes under the same standards).
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the plaintiff of a right or privilege secured by the Constitution
or the laws of the united States. Section 1983 does not by
itself confer any substantive rights. Rather, it is a renedi al
provision to be enployed only in the event of the deprivation of
sonme right, privilege, or immunity guaranteed by the Constitution

or laws of the United States. Chapman v. Houston Welfare Rights

Og., 441 U.S. 600, 618 (1979). Because the “state action”
element is not at issue, | nove directly to this second factor
which requires plaintiff to identify a statutory or
constitutional right.

Plaintiff asserts the equal protection issues of disparate
treatnment and di sparate i npact and a due process claimas bases
for its 81983 claim Each of these is discussed in turn.

(1) Disparate Treatnent

In the sem nal McDonnell Douglas Corp. v. Green case, 411

US 792 (1973), the Suprene Court set forth a four step

nmet hodol ogy for evaluating evidence in cases alleging purposeful
di scrimnation where direct proof of intent is lacking. ® Wile
neither the Third Crcuit, nor any other circuit, has used this

i dentical nmethodology in the context of alleged discrimnation in
bi dding for a public contract, the First Crcuit, in T & S
Service Associates, Inc. v. Crenson, 666 F.2d 722 (1981), has

® The prima facie case is established by showing: (1) plaintiff bel ongs
to aracial mnority; (2) plaintiff applied and was qualified for the job at
i ssue and enpl oyer was seeking applicants; (3) plaintiff was rejected despite
his qualifications; and (4) after rejection, the position renai ned open and
enpl oyer sought applicants with the sane qualifications. MDonnell, 402 U. S.
at 802.
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suggested a persuasi ve nodification of the MDonnell test for
such a situation.” The Court stated that the plaintiff, a
qualified mnority firmwhose bid on a public contract was
rejected, must prove a prinma face case by showi ng that:

(1) T&Sis amnority-owed firm (2) T & S s bid net

the specifications required of those conpeting for the

contract; (3) the T & S bid was significantly nore

advant ageous to the Conmittee than the bid actually

awar ded, whether in terns of price or sone other

rel evant factor; and (4) the Commttee sel ected anot her

contractor.

Id. at 725. Upon a show ng of these elenents, an inference
arises that the bid was not awarded to the conplaining party on
t he basis of race. |d.

In the case at bar, defendant asserts that plaintiff failed
to state facts sufficient to infer a prinma facie case of racial
discrimnation in the failure to award a public contract. Wile
defendant is justified in questioning the shaky grounds all eged
as a basis for this claim it demands too nuch proof from sinply
the Anmended Conplaint. Unlike T&S, this case is still at the
pl eadi ng stage and only requires the plaintiff to allege clains
with a certain “nodi cumof factual specificity” so as to put the
def endant on notice and to establish that the claimasserted is

not frivol ous.

Under the T&S framework, plaintiff’s discrimnation claim

"\Wile the Court in T & S Service Associates decided the case under 42
U S.C. 81981 instead of 81983, as in the instant case, it noted that the
principles set forth “would seem equal | y applicabl e under either provision.”
ld. At 724, n.2.
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has undoubtedly satisfied factors one, two and four.® The third
el ement, however, which requires plaintiff to showthat its bid
was “significantly nore advantageous” than the bid actually

awar ded, has not been satisfied with simlar clarity. The
Amended Conpl aint states that “SEPTA managenent knew t hat

Al l state’s bid was a nore than reasonabl e, appropriate and
legitimate bid for the ‘Rider’s Choice’ work being offered it,”
and Allstate’ s receipt of the bid would have satisfied SEPTA s
affirmati ve action obligations, but SEPTA “sinply disqualified

Al l state altogether as a conpetitor” while allowng “all other
non-mnority conpetitors to so conpete.” Anmended Conpl ai nt,

1953, 92,99. Defendant’s challenge to the sufficiency of these

bl anket statenents certainly has nerit, however this challenge
ignores two factors. First, as enphasi zed before, unlike T&S,
this case is only at the pleading stage and plaintiff has not had
the benefit of tinme or discovery to make an honest, factual
statenent that its bid was nore advantageous than the others. To
require nore inposes on plaintiff an “inpossi bl e burden of

know edge” of the other bids submtted. Second, the T&S standard
is by no neans rigid or binding on this court. Hence, | ooking

beyond the four elenents to the other allegations of racial

8 Under the first element, the Amended Conpl aint states that Allstate’s
owner, Jerome Henderson, is an African-American and that Allstate had been
certified by SEPTA as a nminority business enterprise. Anmended Conplaint, at
19 4,6,7. Second, plaintiff alleges that its bid was “appropriate and
legitimate” and did indeed satisfy SEPTA's requirenents as set forth in the
1996 Rider’s Choi ce Request For Proposals. Anmended Conplaint, at T 92. The
fourth element is satisfied by the plaintiff’s allegation that Access and two
other non-mnority conpanies were allowed to conpete, to the exclusion of
Allstate, in the 1996 Rider’s Choice program Anended Conplaint, at T 48, 61.
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discrimnation within the Anended Conplaint, there are sufficient
factual pleadings to nmake, at |east, a tenuous inference that the
awar di ng of the bid was indeed notivated by racial concerns since
Al l state, the only DBE, was the sole bidding carrier to be denied
participation in the program Moreover, unlike T&S where the bid
was the only action at issue, the failure to award the contract
inthis matter is nmerely an exanple of the alleged on-going
discrimnation.® To separate this one incident fromthe others
woul d be premature at this tinme and may be better reserved for a
notion for summary judgnent.

(2) Disparate |npact

Wiile plaintiff’s disparate treatnent clains nanage to
attain the standard of satisfactory notice pleading, its
al l egations that defendant’s practices have a disparate inpact on
mnorities fail to even get to the starting gate. "[C]|ains that
stress 'disparate inpact' involve enploynent practices that are
facially neutral in their treatnent of different groups but that
in fact fall nore harshly on one group than another and cannot be

justified by business necessity.” Hazel Paper Co. v. Biggins,

507 U.S. 604, 609 (1993). Plaintiffs can show a prinma facie case
under Title VII, and survive this notion for summary judgnment, if

they show that there is (1) a specific enploynent practice of the

° As stated supra, Allstate also alleged that SEPTA racially
di scrimnated against it by intentionally underpaying Alstate for the val ue
of its performance, reducing the nunber of trips, refusing to schedul e
custoner trips for Allstate and refusing to pronote Allstate’'s services to the
public through advertisenents for the ParaTransit program
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City that (2) creates a disparate inpact, shown by statistica

evi dence. Wards Cove Packing Co, Inc. v. Atonio, 490 U S. 642,

657 (1989); Watson v. Fort Wrth Bank & Trust, 487 U. S. 977,

993-95 (1988). Disparate inpact cases typically focus on
statistical disparities between nenbers of the protected and

unprotected classes. D Biase v. SmthKline Beecham Corp. , 48

F.3d 719, 730 (3d Cir. 1995) cert. denied, 116 S. C. 306 (1995).

The Anmended Conpl aint all eges no facts what soever which
woul d even begin to constitute a claimfor disparate inpact.
Plaintiffs only clains are that it was the only di sadvant aged
busi ness enterprise (“DBE") participating in SEPTA s ParaTransit
program Anmended Conpl aint, at 133,37. This statenent al one
does not point to any policies, practices, regulations, conduct
or rules of SEPTA that have “squeezed out” mnorities from
participation in the program As such, this claimshould be

di sm ssed. *°

(3) Procedural Due Process

10 Al t hough irrel evant once the disparate inpact clai mhas been
di sm ssed, both parties argue about whether Title VI prohibits only
intentional discrinmnation and the proper reading of Guardi ans Assoc. v. G vi

Service Conmmin, 463 U S. 582 (1982). Well-established precedent clearly
states that Title VI does prohibit only clainms of intentional discrimnation
and that disparate inpact allegations could be redressed only through “agency
regul ati ons designed to inplement the purposes of Title VI.” Al exander v.
Choate, 469 U. S. 287, 292-293 (1985). See also Chester Residents Concerned
for Quality Living v. Seif, 944 F. Supp. 413, 416 (E. D. Pa.

1996) (“[i]nterpreting Al exander], [wWe thus find that by alleging only
discrimnatory effect rather than discrimnatory intent, plaintiffs failed in

their conplaint to allege a violation of Title VI.”).

15



Plaintiff, in Count One of its Conplaint, alleges violation
of the Due Process Clause resulting fromdefendant’s failure to
award it the 1996 RFP. '

The Suprene Court set forth the boundaries of the Fourteenth
Amendnent procedural due process protection for property

interests in Board of Regents v. Roth, 408 U S. 564 (1972),

noting that “[t]o have a property interest in a benefit, a person
clearly must have nore than an abstract need or desire for it.

He nust have nore than a unilateral expectation of it. He nust,
instead, have a legitimte claimof entitlenent to it.” 1d. At

577. In | ndependent Enterprises, Inc. v. Pittsburgh Water and

Sewer Authority, 103 F.3d 1165, 1176 (3d Gr. 1997), the Third

Crcuit held that the plaintiff, a | ow bidder on a public
contract whose bid was rejected, could not pursue its procedural
due process clains against the Cty “unless ‘an independent
source such as state law affords it a ‘legitimte claimof
entitlenment’ to be awarded a nunicipal contract for which it was
t he | owest responsible bidder.” Pennsylvania cases, interpreting
Pennsyl vani a statutes, have |ong denonstrated that one who bids
on a public contract has no legitinmate expectation of receiving

it until the contract is actually awarded. See R S. Noonan, lInc.

V. School Dist. O York, 400 Pa. 391, 162 A 2d 623 (1960); J.P.

Mascaro & Sons, Inc. V. Township of Bristol, 95 Pa. Commw. 376

(1986). See also ARA Servs., Inc. V. School Dist. & Phila., 590

1 Because Count | has been subsumed into the §1983 assertion, this
cl ai m must be discussed at this junction.
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F. Supp 622, 629 (E.D. Pa. 1984). Hence, until the bid is
awar ded, no procedural due process rights are at stake.

Plaintiff alleges that its property entitlenment to the 1996
Ri der Choice RFP was based on its status as the “only responsible
MBE/ DBE carrier that had submtted a bid for this RFP.”
Menmor andum in Opposition to Defendant’s Modtion for Parti al
Judgnent on the Pleadings (“Response”), at 5. It further asserts
that the affirmative action policies of Title VI and the
regulations inplenenting it require that at |east sone of the
award shoul d have gone to it because of its mnority status.
Thi s argunent, however, does not rise to the level of a
protectable property interest since plaintiff could not
reasonably assert that it had a legitinmate expectation of
receiving this contract. Wile SEPTA's notivations for denying
the bid may remain a question of fact, they are irrel evant since
the affirmative action policies do not guarantee that the
contract be awarded to Allstate. Because Allstate cannot
therefore allege a protectable property interest, this claimis
di sm ssed on the pl eadings.

C. COUNT SI XTEEN - ALLSTATE'S CLAI MS UNDER 881981 AND 1983; AND

42 U.S.C._82000D (TITLE VI) AND DEPARTMENT OF TRANSPORTATI ON

REGULATI ONS PROMULGATED THEREUNDER REGARDI NG THE 1997 RFP
BONDI NG REQUI REMENT

Counts Fifteen and Si xteen of the Amended Conpl aint direct
the court’s attention to SEPTA' s actions subsequent to the filing
of this lawsuit. Plaintiff alleges, in Count Fifteen, that

defendant discrimnatorily retaliated against plaintiff by

17



failing to recertify it as a DBE, by spreading fal se and

m sl eadi ng i nformati on about plaintiff and by designing the 1997
Request for Proposals in such manner as to preclude plaintiff
frombeing able to bid. Specifically, the Arended Conpl ai nt
refers to the fact that the perfornmance bondi ng requirenent was
set so high as to deny a small firm such as Allstate, the chance
to conpete for the contract. Count Sixteen incorporates the

al l egations of the previous Count and asserts that the
limtations and specifications contained in the 1997 RFP
precluded small, mnority/di sadvantaged busi ness enterprises from
participating in the bid process. Defendant’s only challenge to
t hese al |l egations concerns the clains of discrimnatory inpact in
Count Si xteen and, hence, | address only the sufficiency of that
Count .

As addressed supra, disparate inpact cases typically focus
on statistical disparities between nenbers of the protected and
unprotected classes. D Biase, 48 F.3d at 730. A prima facie
case of disparate inpact alleges(1l) a specific enploynent
practice of the City that (2) creates a disparate inpact, shown

by statistical evidence. Wards Cove, 490 U. S. at 657; Watson v.

Fort Worth Bank & Trust, 487 U S. at 993-95.

In the context of public contracts, bonding requirenents
have been deened non-discrimnatory. In rejecting a city’s
racial quota for public projects, the Suprenme Court held that
bonds are “nonracial factors which would seemto face a nenber of

any racial group attenpting to establish a new enterprise,” and
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t herefore cannot be deened discrimnatory. City of R chnond v.

J.A. Croson Co., 488 U S. 469, 498 (1989). See also Taylor v.

Gty of St. Louis, 702 F.2d 695, 697 aff’'d 702 F.2d 695 (8th Cir.

1983) (“The [10% bid bond], neutral on its face and serving ends
ot herwi se in the power of governnent to pursue, is not invalid
under the Equal Protection C ause sinply because it may affect a
greater proportion of one race than another . . .Here, the bid
bond requirenment insures that only financially stable contractors
will participate in the food service prograns.”)(citations
omtted).

In the instant matter, defendant increased the perfornmance
bond requirenent fromthe $100, 000 required in previous
ParaTransit contracts to the full amount of the contract. **

Aside fromits claimthat this requirenent was included
specifically to prevent Allstate from bidding on the contract,
plaintiff asserts that it has a disparate inpact on all mnority
contractors. Wiile the fornmer assertion may in fact have nerit
and is not challenged in the present notion by defendants, the
latter claimfalters under current precedent. Any small business
is affected by such a steep bond requirenent - nothing in the
Amended Conpl ai nt explains how this has a greater effect on
mnorities. Nor does plaintiff allege any denonstrated inpact on

ot her DBEs aside frombroad | egal conclusions that mnorities

“plaintiff alleges that the 1997 contract was awarded for $32.7
mllion. Response, at 17, n.7.
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wer e excluded.*® Therefore, Count Sixteen, to the extent it
states a claimfor disparate inpact, nust be di sm ssed.

D. COUNTS THI RTEEN AND FOURTEEN - ALLSTATE S ALLEGATI ONS OF
UNLAWFUL CONSPI RACI ES UNDER 42 U.S.C. 81985.

As part of its Conplaint, plaintiff alleges that defendant
conspired with Access, a non-DBE ParaTransit Conpany awarded a
contract under the 1996 RFP, and Local 234 of the Transportation
Wor kers Union (“Local 234"), for the purpose of depriving it of
equal protection and due process rights. Defendant subnits that
plaintiff’s allegations fail to assert any racial notivation
behi nd these actions - an essential elenent of a 42 U S.C. 81985
(1994) .

In order to state a cause of action for violation of 42
U S.C 81985, the follow ng nust be alleged: (1) a conspiracy by
t he defendants; (2) designed to deprive plaintiff of the equal
protection of the laws or equal privileges and i munities; (3)
the comm ssion of an overt act in furtherance of that conspiracy;
(3) aresultant injury to person or property or a deprivation of
any right or privilege of citizens; and (5) defendants’ actions

were notivated by a racial or otherw se cl ass-based invidiously

Bplaintiff repeatedly refers to the various “preclusive” specifications

and limtations in the 1997 RFP of which the bonding requirement is just one
exanpl e. Response, at 16. It argues that it is not obligated to utilize a
“laundry list” style of pleading. 1d. at 17. VWhile the Federal Rules of
Civil Procedure do not require detailed pleading, plaintiff nust at |east set
forth the requirenents which it is challenging. Sterling v. Southeastern
Pennsyl vani a Transportation Authority, 897 F. Supp. 893, 895 (E. D. Pa.
1995) (To survive a notion to dismss, the plaintiff nmust set forth facts, and
not nere conclusions, which state a claimas a matter of law.). Therefore, |
cannot consider these alleged “specifications and requirenments” in ruling on
this particular Count.
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discrimnatory aninmus. Litz v. Allentown, 896 F. Supp. 1401,

1414 n.14 (E.D. Pa. 1995) citing Giffin v. Breckenridge, 403

U S. 88, 102-103 (1983).
The el enent of racial aninus is essential to a proper 81985

claim Robi son v. Canterbury Village, Inc., 848 F.2d 424, 430

(3d Gir.1988); Pratt v. Thornburgh, 807 F.2d 355, 357 (3d Cir.

1986) cert. denied 484 U S. 839 (1987)(“[a]s to the claimfounded
on 42 U.S.C. S 1985(3), we need only say that it was properly
denied since it is not alleged that the conspiracy involved in

t hat count was notivated by a racial or class-based aninus.”).
Section 1985(3) does not prohibit conspiracies notivated by

econom ¢ or commerci al ani nus. Uni t ed Br ot herhood of Carpenters

and Joiners of Anerica v. Scott, 463 U. S. 825, 838 (1983). As

the Court stated in Scott, “[e]conom c and commercial conflicts,
we think, are best dealt with by statutes, federal or state,
specifically addressed to such problens, as well as by the
general |law proscribing injuries to persons and property.” |d.
at 839.

The Anmended Conpl aint contains no indications that the
al | eged conspiraci es between SEPTA and Access and between SEPTA
and Local 243 were pronpted by any form of racial discrimnation.
Plaintiff asserts that “Allstate properly alleged 81985(3) clains
by incorporating wthin each Count the preceding allegations of
t he Amended Conpl aint which plainly describe SEPTA' s acts of

discrimnation against Allstate notivated by race.” Response, at

15-16. However, not only does this attenpted “incorporation”
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fail to satisfy the specificity required for a federal civil
rights claim but plaintiff’s own words in the Amended Conpl ai nt
contradict its assertion that the conspiracies were notivated by
raci al ani nus.

Wth respect to the all eged conspiracy between SEPTA and
Access, the Amended Conpl aint continuously refers to SEPTA' s
decision to favor Access above all other carriers, giving it a
conpetitive advantage in the conpetition for “R der Choice.”
Amended Conpl ai nt, at 91948, 50, 159. These statenents suggest, not
raci al animus, but econom c aninus, since the other, non-mnority
carriers, were simlarly injured. While plaintiff does assert
that giving Access control of the mgjority of the ParaTransit
busi ness worked “to the particular detrinment of Allstate,” this
is a broad, conclusory allegation supported by no factual

assertions. ' Anmended Conplaint, at 1159 1In light of the

% Al't hough not asserted by the defendant, the §1985 claimfor the
al | eged conspiracy between SEPTA and Access fails for another reason. Under
basi c | egal terninology, a “conspiracy” requires sonme show ng of agreenent
between two or nore parties. lanelli v. US. , 420 U. S 770, 777
(1975) (Conspiracy is an inchoate of fense, the essence of which is an agreenent
to commit an unlawful act.). Moreover, under 81985, the agreenment nust have
been entered into for the purpose of denying equal protection of the |aws.
See Bray v. Alexandria Wnen's Health dinic, 506 U S. 263, 275-276
(1993) (conspiracy is not ‘for the purpose’ of denying equal protection sinply
because it has an effect upon a protected right. The right nust be ‘ained
at’”) Because, 81985 clains nmust be pled with factual specificity, not mere
conclusory allegations that a conspiracy existed,. D.R by L.R v. Mddle
Bucks Area Vocational Technical School, 972 F.2d 1346, 1377 (3d Cr. 1992)
cert. denied 506 U S. 1079 (1993) (citations omtted), the conplaint nust
establish an agreement with the conmon objective of denying equal protection

In the instant case, plaintiff has failed to plead anywhere in their
Amended Conpl aint that the all eged conspiracy between SEPTA and Access was the
result of any agreenent to deprive Allstate of equal protection of the | aws.
Plaintiff asserts that “SEPTA managenent had first deci ded anong thensel ves”
how nmuch equi pnent to allocate to each carrier and that Allstate’s share
should go to Access.” Amended Conplaint, at 748 (enphasis added).
Additionally, the Conplaint says that “SEPTA managenment unilaterally . . . and
wi t hout notice to any of the bidders” decided to favor Access in the “Rider
Choi ce” program Anended Conplaint, at 150 (enphasis added). Mbreover,
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foregoi ng, Count 13 nust be dism ssed.
Regardi ng the all eged SEPTA/ Local 234 conspiracy, paragraph
68 of the Anended Conpl ai nt explains that:
The ill egal agreenent was thus designed to acconplish
nmutual |y beneficial goals, through illegal and i nproper
means. The first goal (for SEPTA) was to nmake SEPTA a
conpetitor in the private sector, ParaTransit
mar ket pl ace wi t hout the objection of PennDOT, which had
never authorized such a role. The second goal (for
Local 234) was to save the union the loss in nenbership
dues resulting fromthe Access enpl oyee-uni on nmenbers
becom ng unenpl oyed.
Anended Conpl aint, at 768.' Only |later does the Conplaint state
that “[the purpose of this conspiracy . . . was to deprive
Al'l state of equal protection and privileges due it under the | aw
and the terns of the Federal contracts in the conpetition for and
t he performance of ParaTransit work.” Amended Conplaint at 170.
Again, this broad, conclusory statenent cannot support a 81985

count . See OGstrer v. Aronwald, 567 F.2d 551, 553 aff’'d 567 F.2d

551 (2d Cr.1977)(Conplaints relying on the civil rights statutes
are insufficient unless they contain sone specific allegations of

fact indicating a deprivation of rights, instead of a |itany of

Plaintiff’s allegations refer to “SEPTA' s decision to pronote Access above all
others,” not just above Allstate. Anmended Conplaint at 63 (enphasis added).
The first mention of any “conspiracy” appears in statements made wi t hin Count
Thirteen which are conclusory and all ege no specific factual clains aside from
the broad statenent that “SEPTA conspired with Access to favor Access when
devel oping its plans for pronoting the ‘Ri der Choice’ progranf and “SEPTA
further conspired with Access to control the ngjority of the ParaTransit work
. . to the particular detriment of Allstate.” Amended Conplaint, at {1 156,
159. These bl anket statenents sinply do not permt any inference of a
conspiracy between Access and SEPTA since such clainms appear to be unilatera
actions by SEPTA.

® The Amended Conpl aint also states that the agreenment was “designed to
defeat the |awful seniority rights of SEPTA's own enpl oyees.” Amended
Conpl ai nt, at 168.
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general conclusions that shock but have no neaning.) Because the
factual basis for this claimsounds in econom c and conmerci al,
not racial, aninus, Count Fourteen does not state conduct which
is actionabl e under 81985(3).

E. COUNT SEVENTEEN - ALLSTATE'S CLAIM FOR TORTI QUS
| NTERFERENCE W TH CONTRACTUAL AND BUSI NESS RELATI ONSHI PS

Count Seventeen of the Anended conplaint sounds in tort as
plaintiff alleges interference with both existing and prospective
busi ness rel ati ons caused by defendant’s actions follow ng the
commencenent of this lawsuit.

To state a claimfor tortious interference with contractual
rel ations or prospective contractual rel ations, under
Pennsyl vania | aw, the conplaint nust allege the foll ow ng
el ements: (1) a contractual or prospective relationship between
the plaintiff and third parties; (2) a purpose or intent to harm
the plaintiff by interfering with the contractual relationship or
preventing the contractual relationship fromaccruing; (3) the
absence of a privilege or justification on the part of the
def endant; and (4) the occurrence of actual harm or damage to the

plaintiff as a result of defendant’s conduct. Fluid Power, Inc.

v. Vickers, Inc., 1993 W 23854, *3 (E.D. Pa. Jan. 28, 1993). See

al so Thonpson Coal Co. v. Pike Coal Co., 488 Pa. 198, 208, 412

A 2d 466, 471 (1979). |If existing contracts were interfered

with, the conplaint should be able to all ege what contracts or

types of contracts they are. Centennial School Dist. v.

| ndependence Blue Cross, 885 F. Supp. 683 (E.D. Pa. 1994).
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Proof of a claimof tortious interference with prospective
contractual relations requires a show ng of the existence of

prospective contracts. Alvord-Polk, Inc. v. F. Schumacher & Co. ,

37 F.3d 996, 1014 (3d Cr. 1993) cert. denied, National

Decorating Products Ass’'n, Inc. v. Alvord-Polk, Inc., 514 U S.

1063 (1995). “A prospective contract ‘is sonething |less than a
contractual right, sonething nore than a nere hope’ ”"(citations
omtted). The Third G rcuit has held that the Pennsyl vania
Suprenme Court requires that there be an objectively reasonable

probability that a contract wll cone into existence, Schul man v.

J.P. Morgan Inv. Managenent, Inc., 35 F.3d 799, 808 (3d
Cir.1994). Such an expectation may arise from an unenforceabl e

express agreenent or an offer. U S. Healthcare, Inc. v. Blue

Cross of Greater Philadel phia, 898 F.2d 914, 925 (3d Cir. 1990)

cert. denied 498 U.S. 816 (1990). It exists if there is a

reasonabl e probability that a contract will arise fromthe

parties’ current dealings. denn v.Point Park college, 441 Pa.

474, 272 A 2d 895, 898-899 (1971). Under Pennsyl vania | aw,
merely pointing to an existing business relationship or past

deal i ngs does not reach this level of probability. See General

Sound Tel ephone Co., Inc., v. AT & T Communications, Inc. , 654 F.

Supp. 1562, 1565 (E.D. Pa. 1987) (opportunity to bid on a
contract is insufficient to establish the existence of a
prospective contract under Pennsylvania | aw which requires
consi derably nore than a reasonabl e probability of a chance to

obtain a contract); Thonpson Coal Co. v. Pike Coal Co., 488 Pa.
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198, 412 A 2d 466 (1979) (Existing year-to-year |ease on certain
property did not anobunt to a reasonable probability of renewal,
despite the existing business rel ationship).

Plaintiff first contends that defendant interfered with its
exi sting contractual relationships. Anmended Conplaint, at Y199.
However, as defendant correctly notes, plaintiff failed to
identify which existing contracts were hindered. While the
Federal Rules of Civil Procedure do not require conplainant to
set forth in detail the facts upon which the claimis based, the
“short and plain statenent of the clainf nust be sufficient to
gi ve the defendant notice of the claimand the grounds upon which

it is based. Breslin v. Vornado, Inc., 559 F. Supp. 187, 191 (E.D

Pa.1983). Plaintiff’'s allegations state that SEPTA's actions
have interfered with “All state’s present contract and busi ness
relationships with third parties, including essential
subcontractors of Allstate” and “All state’s ot her ParaTransit
busi ness rel ationshi ps.” Anmended Conplaint, at Y 199, 201.
Contrary to plaintiff’s argunent, this broad statenent does not
gi ve any notice even as to the types of contracts invol ved.
Instead, it suggests that the clai menconpasses every possible

contract into which Allstate would enter. ®

® plaintiff's reliance on Fluid Power, Inc. v. Vickers, Inc., 1993 W
23854, at *4 (E.D. Pa. Jan. 28, 1993) is msplaced. The Court noted that,
because plaintiff specified at | east one existing contract and gave to
defendant a custoner list identifying the other existing and prospective
custoners, defendant had notice of plaintiff's claim 1d. Plaintiff, inthis
case, asserts that it submitted information to SEPTA in its 1996 Ri der Choice
RFP which listed Allstate's subcontractors and other ParaTransit prograns.
Response, at 20. Wiile plaintiff was not required to |ist each nane within
its conmplaint, proper notice pleading would have at least referred to this RFP
and the names withinit. A nmere allegation that includes all business
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Simlarly, with respect to the allegations of interference
W th prospective business relations, plaintiff has failed to
identify with sufficient precision which prospective contracts
t hey woul d have entered into but defendant’s all eged
interference. Again, the general allegation of interference
with “All state’s future contract and business relationships with
third parties, including essential subcontractors of Allstate” is
far too over-inclusive to provide any sufficient notice. Anmended
Conpl ai nt, at 203. Moreover, these contracts are far from
reasonably probable. Plaintiff states only that “[b]ased on
Al'l state’s previous contracts wth such essential subcontractors
and other ParaTransit business relationships, future contractual
rel ati onshi ps were reasonably probable.” Anmended Conpl ai nt, at
1203. However, as noted above, under Pennsylvania |law, prior or
exi sting business relationships, standing alone, do not suffice
for a claimof interference with prospective business
relationships. As such, Count 17, alleging a claimof tortious

interference with contracts, nust be dism ssed on the pl eadings.

F. COUNT FIVE - ALLSTATE' S CLAIM UNDER 49 U.S.C. 8306

Def endant vigorously argues that plaintiff’s clai munder 49

relationships with third parties, subcontractors and other ParaTransit
busi ness rel ati onshi ps does not satisfy the requirement of notice.
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U.S.C. 8306 (1996) ' nust fail because: (1) this statute does not
create a private cause of action; and (2) even if it does,
plaintiff has failed to exhaust its admnistrative renedies. |
address each of these declarations in turn.

(i) Private Right of Action

In Cort v. Ash, 422 U S. 66, 78 (1975), the United States

Suprenme Court set forth four factors which nust be analyzed in

8 However,

determ ning whether a private right of action exists.
the Court has repeatedly enphasized that the focus of the inquiry

is on the intent of Congress. Touche Ross & Co. V. Redington,

442 U.S. 560 (1979); Merrill, Lynch, Pierce, Fenner & Smth, Inc.

V. CQurran, 456 U. S. 353 (1982). See also State of New Jersey

Departnent of Environnental Protection and Enerqgy v. Long | sl and

Power Authority, 30 F.3d 403, 421 (3d Cr. 1994). *“The intent of

Congress remains the ultimte issue, however, and ‘unless this
congressional intent can be inferred fromthe |anguage of the
statute, the statutory structure, or sone other source, the

essential predicate for inplication of a private remedy sinply

7 section 306(b) states: “A person in the United States nay not be
excluded from participating in, be denied the benefits of, or be subject to
di scrimnation under, a project, program or activity because of race, color
national origin or sex when any part of the project, program or activity is
financed through financial assistance under section 332 or 333 or chapter 221
or 249 of this title, section 211 or 216 of the Regional Rail Reorganization
Act of 1973 . . . or title Vi of the Railroad Revitalization and Regul atory
Ref orm Act of 1976 . "

8 The four factors are: (1) whether plaintiff is one of the class for
whose especial benefit the statute was enacted; (2) whether there is any
inmplicit/explicit legislative intent to create or deny such a renedy; (3)
whet her such a renedy is consistent with the underlying purposes of the
| egi sl ative schene; and (4) whether this cause of action is one traditionally
relegated to state law so that it would be inappropriate to infer one based
solely on federal law Cort, 422 U.S. at 78.
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does not exist.’” Thonpson v. Thonpson, 484 U. S. 174, 179 (1988)

quoting Northwest Airlines, Inc. v. Transport Wrkers, 451 U. S.

77, 94 (1981).

Def endant contends that “there is absolutely no indication
in the language or history of 49 U . S.C. 8§ 306 that Congress
intended to create a private cause of action.” Modtion for
Partial Judgnent on the Pleadings, at 24. However, defendant
i gnores the history behind the creation of this statutory
provision. The Railroad Revitalization and Regul atory Reform Act
(“4-R Act”) of 1976, 45 U. S. C. 8821 et seq. (1987), contained
Wthin its provisions, specifically 8905, an alnost mrror inmge

19

anti-di scrimnation provi sion. However, Congress repeal ed 8905

and replaced it with a “nearly identical provision,” codified in

49 U. S.C. 8306(b). Organization of Mnority Vendors, Inc. v.
IIlinois Central Gulf Railroad, 579 F. Supp. 574, 581 (N.D. II1.

1983). “The non-discrimnation and affirmative action
regul ati ons promnul gated under 8803 . . .have remained in effect.
None of these statutory revisions appears to affect any of the
plaintiffs' substantive rights.” 1d. See also Act of Dec. 13,
1982, Pub. L. No. 97-449, 1982 U.S.C.C.A N. (96 Stat.) 4220 (“The
statute is intended to remain substantively unchanged.”).

Section 905 of the 4-R Act, which contained the anti -

¥ This provi sion states: “No person in the United States shall on the

ground of race, color, national origin, or sex be excluded fromparticipation
in, or denied the benefits of, or be subjected to discrinination under, any
project, program or activity funded in whole or in part through financia
assi stance under this Act.” 45 U S.C. 8905 (1987).
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di scrimnation provision, has been deened to create a private

right of action. MKkKilineni v. United Engi neers and

Constructors, 485 F. Supp. 1292, 1297 (E.D. Pa. 1980) (“We,

therefore, hold that the Railroad Revitalization and Regul atory
Ref orm Act of 1976 does inply a private cause of action in favor

of plaintiff.”). See also Organization of Mnority Vendors, 579

F. Supp. at 592 (“There can be little doubt that 8905 of the 4-R
Act creates an inplied private right of action in favor of these
plaintiffs . . .congressional silence on the existence of a
private renmedy under the 4-R Act indicates only that Congress
felt no need to stress the availability of such a right of
action.”). Because no substantive changes were nmade between the
repeal of the anti-discrimnation provision of the 4-R Act and
the codification of 49 U S.C. 8306, it is a |logical conclusion
that 8306 does contain a private cause of action.

(ii1) Exhaustion of Adm nistrative Renedies

Federal regul ations pronul gated pursuant to the nowrepeal ed
45 U. S. C. 8803 provided that disputes under this statute, “shal
be resolved by informal neans whenever possible.” 49 C F. R
8§256. 21(d) (1) (1997). This court recogni zed the requirenent of

exhaustion of admnistrative renedies in Mkkilineni v. United

Engi neers and constructors, 485 F. Supp. at 1297 (hol ding that,

even though the 4-R contains a private right of action, the court
cannot reach the claimbecause plaintiff has not exhausted al
adm ni strative renedies as required by the act).

Al t hough defendant argues that this necessarily neans a
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pl aintiff must exhaust adm nistrative renedi es under 49 U. S. C
8306, this argunment nakes too great a leap. The texts of the two
anti-discrimnation provisions are simlar and, therefore, it is
easy to infer that the inplication of a private right of action
in one creates a private right of action in the other. The sane
logic is not possible with respect to the adm nistrative

remedies. The regulations referred to in MKkKkilineni and cited

i n defendant’s nenorandum apply only to federal railroad
prograns. See 49 C.F.R 8§265.3 (1997)?° A thorough revi ew of
case law and |l egislative history reveals nothing that woul d

i ndi cate that the required exhaustion of adm nistrative renedies
in the 4-R Act applies to 49 U.S.C. 8306. As such, defendant’s
notion to dismss Count Five is denied.

G COUNT TWELVE - ALLSTATE' S CLAIM FOR BREACH OF THE DOCTRI NE
OF NECESSARY | VPLI CATI ON

Counts Ten and El even of the Amended Conpl aint allege breach
of contract by defendant based on defendant’s failure to assign a
sufficient anount of ParaTransit work to plaintiff. Plaintiff
sets forth a separate cause of action, based on the sanme conduct,
under the doctrine of necessary inplication.

The doctrine of necessary inplication serves to "allow the

2 «This part [including §265.21] applies to any project, program or
activity funded in whole or in part through financial assistance provided
under the Act, and to any activity funded under any provision of the Regiona
Rai | Reorgani zation Act of 1973, as anmended (45 U.S.C. 701 et seq.) or the
Rai | Passenger Service Act, as anmended (45 U.S.C. 501 et seq.) anended by the
Act including the financial assistance prograns |listed in Appendix A It
applies to contracts awarded to inplenment the Northeast Corridor Project and
to financial assistance progranms adninistered by the United States Railway

Association.”49 C. F. R 8265.3 (1997)
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court to enforce the clear intentions of the parties and avoid
injustice" in order to carry out the purpose for which the

contract was made. Slater v. Pearle Vision Center, 376 Pa. Super

580, 586, 546 A 2d 676, 679 (1988). Thus, the Court will inply
an obligation that was within the contenplation of the parties
when the contract was drafted or is necessary in order to insure

the intention of the parties will be carried out. Doyl estown

Associates, L.P. v. Street Retail, Inc., 1996 W 601679 (E.D. Pa.

Cct. 18, 1996). Even when a contract is not anbi guous, a court

may utilize the doctrine of necessary inplication to “avoid

injustice" Barmaster’'s Bartending School, Inc. v. Authentic

Bartendi ng School, Inc., 931 F. Supp. 377 (E.D. Pa. 1996). Hence

the doctrine is utilized in conjunction with a breach of contract

action to protect the parties to that contract. See Gall agher v.

Upper Darby Township, 114 Pa. Commw. 463, 473, 539 A 2d 463, 467

appeal denied, 554 A 2d 513 (Pa. 1988)("where an obligation was

Wi thin the contenpl ation of the parties when nmeking the contract
or is necessary to carry out their intention, the laww Il inply
t hat obligation and enforce it even though it is not specifically
and expressly set forth in the witten contract").

Plaintiff alleges that SEPTA breached its contract with
Al | state under the doctrine of necessary inplication. Anended
Conpl ai nt at 152. However, instead of using the doctrine to
support its contract clains set forth in Counts Ten and El even,
plaintiff asserts it as a separate count. Wil e defendant does

not dispute the sufficiency of these contract clains, it does
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properly note that the doctrine of necessary inplication does not
support a separate count within the conplaint for the identica
conduct described in other counts. Hence, Count Twelve is

di sm ssed on the pleadings.

H. ALLSTATE' S DEMAND FOR PUNI TI VE DAMAGES

In each of its seventeen separate counts, plaintiff demands
punitive damages. Defendant, however, submits that SEPTA is
simlar to a municipal corporation and therefore naintains
i mmuni ty agai nst such danages.

Wel | - est abli shed precedent states that a nunici pal

corporation is imune frompunitive damages. Gty of Newport v.

Fact Concerts, Inc., 453 U S. 247,259 (1981). In Cty of Newport,

the Suprene Court noted that “punitive damages inposed on a
municipality are in effect a wndfall to a fully conpensated
plaintiff, and are |ikely acconpanied by an increase in taxes or
a reduction of public services for the citizens footing the
bill.” 1d. at 267. Nothing in any |egislative history indicates
that Congress wanted to abolish this doctrine in the creation of
81983. 1d. at 259. Justice Bl acknmun considered the history and
policies behind 81983 and the fact that civil/constitutional
rights are at stake, but he ultimately held that neither the
retributive nor preventative purpose of punitive damages is
advanced by exposing municipalities to such damages. [|d. at 268.
Hence, the common | aw absolute imunity for nunicipalities in
81983 actions against themcontinues to apply. [d. at 269.

I n Bolden v. Sout heastern Pennsyl vania Transportati on
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Aut hority, 953 F.2d 807 (1991) cert. denied, 112 S. . 2281

(1992), the Third Crcuit concluded that “SEPTA, |ike a municipa
corporation is imune from punitive danages under 81983 .

[i]n view of the many characteristics that SEPTA shares with
federal, state, and |local agencies.” 1d. at 829. The imunity
enjoyed by all of the |evels of governnent supports the notion of
granti ng SEPTA the sane imunity. |d. Additionally, the sane
consi derations of policy surroundi ng nunicipal immunity advocate
in favor of treating SEPTA simlarly since “[a]warding punitive
damages agai nst SEPTA m ght result in increased taxes or fares
and thus punish taxpayers and users of nmass transportation who
cannot be regarded, except perhaps in an indirect and abstract
sense, as bearing any guilt for constitutional violations that

SEPTA may commt.” 1d. at 830. See also Feingold v. SEPTA, 512

Pa. 567, 580, 517 A 2d 1270, 1277 (1986) (Pennsylvania Suprene
Court concludes that it would be i nappropriate to assess punitive
damages agai nst SEPTA given its status as a conmonweal th agency).
In I'ight of the above, plaintiff’s demands for punitive
damages from SEPTA | ack in legal support. This Circuit has
expressly granted inmunity to SEPTA from punitive danages.
Plaintiff's rebuttal to these cases stands on especially
t enuous grounds. First, plaintiff, relying on Justice Blacknmun's
footnote in Newport, contends that this is the “extrene
situation” constituting an exception to the generalized nunici pal
immunity frompunitive damages. Newport, at 267, n. 29. This

contention m sreads Justice Bl acknun, who w ot e:
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It is perhaps possible to imagi ne an extrene situation
where the taxpayers are directly responsible for
perpetrating an outrageous abuse of constitutional

rights. nothing of that kind is presented by this

case. Moreover, such an occurrence is sufficiently

unli kely that we need not anticipate it here.

Nowhere in the Anended Conpl aint, Response to defendant’s Mbtion
or Reply does plaintiff attenpt to show that SEPTA' s policies are
the result of decisions nade directly by the el ected
representatives of the citizens. Nowhere does plaintiff
denmonstrate why the taxpayers, who took no part in the all eged
constitutional violations of the defendant, should bear the
burden of this windfall to the plaintiff.

Mor eover, plaintiff advances the untenabl e argunment that
because SEPTA is using federal nonies, rather than sinply state
funds, they accepted federal duties and obligations. It asserts
that there are totally different issues of public policy in this
case, particularly “the federal power to remedy the historica
injustice of racial discrimnation.” Response, at 27.
Additionally, it clainms that neither the Suprene Court in
Newport, nor the Third Grcuit in Bolden dealt with the situation
of a state entity grossly msusing substantial federal funds.
Even if these allegations are true, though, none of this
justifies the increased taxes or fares that would be inposed on

21

users of mass transportation. Because plaintiff’s argunents

Z plaintiff further contends that if it sued SEPTA officials in their
i ndi vidual capacities, it could get punitive damages and those damages may be
indemmi fied by SEPTA itself. As support for this argunment, though, plaintiff
cites the dissent of a Third Crcuit case which di scusses the general rule of
i ndemrmi fication as a reason not to inpose punitive danages on even officials
that are sued as individuals and actually |l ends credence to the defendant’s
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fail to refute the well-established inmunity granted to
muni cipalities, Allstate’ s seventeen demands for punitive damages

are di sm ssed.

V. CONCLUSI ON

In light of the foregoing, defendant’s Mtion for Parti al
Judgnent on the Pleadings is granted with respect to Counts One,
Twel ve, Thirteen, Fourteen, Sixteen, Seventeen, and the demand
for punitive danmages. The Mdttion is denied with respect to
Counts Two, Three, Four and Fi ve.

An appropriate order follows.

claimthat punitive damages be denied in this matter. Judge Hi ggi nbotham in
his partial dissent in Keenan v. City of Philadelphia, 983 F.2d 459 (3d Cr.
1992) wrote:

Wereas one of the purposes of punitive danages is punishnment,
giving a punitive damage award in any anount to a plaintiff where
t he individual defendant does not pay fails to punish that

i ndi vidual defendant . . . The case at bar denopnstrates ny concern
for the illogic of punitive damages when the nunicipality, not the
enpl oyees, becones the entity totally ‘footing the bill.’

Al though a city would not be directly liable for any punitive
damages awards in a 81983 case, Philadelphia is obligated to

i ndemrmi fy the individual defendants for their punitive danmage
liability.

Id. at 480-481 (citations omtted).

36



