IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEONNE R. NEW : CIVIL ACTI ON
V.
JESSE BROWN, SECRETARY

DEPARTMENT OF VETERANS AFFAI RS NO. 97-CV-125

MEMORANDUM

WALDMAN, J. Cct ober 21, 1997

| . Introduction

Plaintiff is a forner enployee of the Departnent of
Veterans Affairs (the ?Departnent?). She was enployed at the
Departnent’s Data Processing Center in Philadelphia. She is
suing the Departnent and its Secretary. She seeks review of a
Merit Systens Protection Board (“MSPB’) order denying her request
to restore her to her fornmer position and clainms that she was
deprived of enploynent because of her gender and handi cap, was
deni ed procedural due process and was retaliated agai nst for
engaging in protected activity.

While plaintiff’s damages are not particularized in the
conplaint, her attorney certified that damages recoverable in
this action are in excess of $100,000. Plaintiff also asks the
court to declare that defendant Departnment failed reasonably to
acconmodat e her handi cap, discrim nated agai nst her because of
her handi cap and gender in refusing her request for reinstatenent
and deni ed her due process by not follow ng procedures in the

Departnent of Labor FECA manual and that, contrary to an MSPB



determ nation, her separation from enploynent was related to a
conpensable injury. Plaintiff also seeks reinstatenent to her
prior position pursuant to 5 U.S.C. § 8151 and acconpanyi ng ci vil
service regul ations, and | ost wages and benefits.
Plaintiff predicates jurisdiction for her MSPB appeal
on 5 US C 8§ 7703, for her discrimnation clainms on 42 U S.C
8 2000e-16 and for her due process claimon 28 U S.C. § 1331.
Presently before the court are defendants’ Mdtion to
Dism ss pursuant to Fed. R Civ. P. 12(b)(1) and (6).

I1. Factual Background

Accepting her allegations as true, the follow ng
pertinent facts appear fromplaintiff’s conplaint.

Plaintiff was first enployed at the Departnment as a
secretary/typist in October 1983 and becane a permanent enpl oyee
in February 1984. As a result of an injury in May 1984,
plaintiff applied for and received benefits fromthe Ofice of
Wor kers’ Conpensation Programs (“OANCP”). For reasons unspecified
by plaintiff, she was renoved from her position by the Departnent
in June 1985. After an appeal, the Departnment was ordered to
substitute a witten reprimand for renoval. This action was
affirmed by the MSPB on April 7, 1986.

For reasons al so unspecified by plaintiff, she was
again renoved from her position in January 1987. She appeal ed
that decision to the MSPB. A settlenent was reached by which
plaintiff was reinstated in April 1987. As a result of poor

desi gn of her work space and the ampbunt of wal king her position
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required, plaintiff's work-related injuries reoccurred and she so
i nformed the Departnent in May 1987. Plaintiff inforned the
Departnment that her physician recommended that she be given a
par ki ng space whi ch woul d reduce the distance she had to wal k
each day and that her work area be nodified.

VWhile plaintiff does not specify when, it appears that
she left work sonetinme between May and July of 1987. She all eges
that during the period she did work, she was subjected to
numer ous i nstances of sexual harassnent of an unspecified nature
by unidentified persons.*’

Plaintiff applied to OMCP in July 1987 ?or benefits
arising fromthe re-injury of [her] back and aggravation of [her]
work-related injury.? Plaintiff’s physician reported on August
31, 1987 that plaintiff was able to return for four hours per day
if her work space was nodified and she was provided with a nearby
par ki ng space. Thomas Grahamtold plaintiff she would be
notified when these accommopdati ons were ready. The Departnent
adjusted plaintiff’s work schedule to four hours per day,
assi gned her a parking space in the handi capped area and provided
her with a wheel chair to facilitate her novenent between her car

and place of work. The Departnent, however, did not provide

! Despite the interjection of this allegation, the court
does not discern fromplaintiff’s conplaint or brief a hostile
wor k environnment claimor any claimnot prem sed on her
separation fromenploynent. There is no suggestion that
plaintiff ever presented and admi nistratively exhausted a hostile
work environnment claim and the limtations period for any such
claimhas | ong expired.



plaintiff with all of her requested accommopdati ons.

The Departnent sent plaintiff a letter on Septenber 30,
1987 directing her to return to work by October 7, 1987.
Plaintiff refused to return to work because she had not received
all of the requested accommopdati ons, and OACP had not determn ned
that the job she would return to was suitable.

Plaintiff was advised by a letter of February 3, 1988
that she woul d be separated from her enpl oynent effective
February 11, 1988 for insubordination and her prol onged absence
wi thout |eave. Plaintiff appealed this action to the MSPB which
initially sustained the separation. On April 5, 1989, the ful
MSPB affirmed this decision

The ONCP notified the Departnent in June 1990 that it
had accepted plaintiff’s request for conpensation for the period
fromJuly 29, 1987 through Cctober 14, 1987. On January 22,

1991, ONCP issued a final order denying plaintiff conpensation
for the period beyond Cctober 14, 1987 for failure to return to
work after suitable work was made available for her. In an
unspecified series of orders, the last dated April 21, 1993,
plaintiff’s requests for reversal or reconsideration of the OANCP
decision barring further benefits were deni ed.

Plaintiff wote to the Departnent in February 1991
requesting restoration to her position pursuant to 5 U S.C. 8§
8151 and 5 C.F. R Part 252. That request was denied by letter

dated March 25, 1991. Plaintiff appealed this denial to the



MSPB. I n a decision dated August 12, 1991, the MSPB initially
denied plaintiff’s request for reinstatenent and restoration
after determning that plaintiff’s separati on was not
substantially related to her conpensable injury. The full NSPB
affirnmed this decision on April 10, 1992. Plaintiff appeal ed
that decision in 1992 to the district court which ultinmately
entered summary judgnment in favor of the Departnent in January
1994.

On July 14, 1994, the OACP vacated its decision of
April 21, 1993. The OACP determ ned that plaintiff was entitled
to conpensation to Cctober 2, 1990.2 The OANCP determined that it
had failed to nake an appropriate suitability determ nation.® As
aresult, the decision of the district court was vacated with the
consent of the parties and the case was renmanded to the MSPB to
reconsi der its August 12, 1991 decision in view of the July 14,
1994 OWCP deci si on.

On March 29, 1996, the MSPB reaffirmed the decision of
August 12, 1991. Plaintiff filed a petition for review of that

deci sion which was affirnmed by the full MSPB in an Opi nion and

21t appears fromthe OACP nenorandum submitted by
plaintiff, that the Ofice concluded that the effects of the
wor k-rel ated aggravation of her injury “had ceased as of
10/ 2/ 90."

®1t appears fromthe OANCP nenorandum subnitted by
plaintiff, that the Ofice actually concluded that it “did not
have an opportunity to advise [plaintiff] that the job was found
to be suitable.”



Final Order of Decenber 5, 1996. The MSPB determ ned that the
ONCP decision of July 14, 1994 “did not materially affect the
agency’s denial of plaintiff’s request for restoration follow ng
a conpensable injury,” and declined to address her handi cap
discrimnation claimfor |ack of jurisdiction.

On January 7, 1997, plaintiff filed a petition for
reviewin the United States Court of Appeals for the Federal
Circuit seeking judicial review of the MSPB denial of plaintiff’s
request for restoration to her position and refusal to address
her clainms of discrimnation. At the sane tine, plaintiff
initiated the instant action in this court.

[1'l1. Discussion

Def endant asserts that this court lacks jurisdiction
over plaintiff’'s appeal fromthe Decenber 1996 MSPB deci si on and
that the Federal Circuit is the proper forumin which to
adj udi cate such a claim

A district court has jurisdiction over an appeal froma
final decision of the MSPB under 5 U.S.C. § 7702 if the claimis
a mxed claim? that is one involving a claimappeal able to the
MSPB as well as a claimof discrimnation under § 717 of the
Civil Rights of 1964. The Federal Circuit otherw se has
exclusive jurisdiction to review final decisions of the VMSPB
See 5 U S.C. §8 7703(b). Wen the MSPB ?does not consider the
enpl oyee’ s claimof discrimnation on its nerits, review of the

[ MSPB' s] determination that it lacks jurisdiction to hear the



enpl oyee’s claimlies exclusively in the Federal Circuit.? |1

v. United States, 871 F.2d 1540, 1543 (10th G r. 1989), cert.

deni ed, 493 U.S. 1019 (1990).

Plaintiff concedes that the issue of the MSPB' s
jurisdiction is appropriately addressed by the Federal Circuit.
She neverthel ess contends that the case should be stayed rather
than di sm ssed since the Federal Circuit mght determ ne that the
MSPB was incorrect in denying plaintiff ?m xed appeal ? ri ghts and
then this court could be an appropriate forum

As defendants note, however, even if plaintiff succeeds
in convincing the Federal Circuit that this is a m xed case, the
result would be that the MSPB, not this court, would have to rule
on the discrimnation claim See Wall, 871 F.2d at 1542. Only
after the MSPB were to reach a decision on the nerits of

plaintiff’s discrimnation claimwould the district courts have

jurisdiction. Ballentine v. Merit Systenms Protection Board, 738

F.2d. 1244, 1246 (Fed. Cir. 1984)(?until the discrimnation issue
and t he appeal abl e acti on have been decided on the nerits by the
MSPB, an appellant is granted no rights to a trial de novo in a
civil action under [5 U S.C.] 8 7702 or § 7703.7)

A court cannot retain an action for which it |acks
jurisdiction for the purpose of staying proceedings to see if
circunstances may eventuate which could |ater support an
assertion of jurisdiction. A stay is not a cure for |ack of
subject matter jurisdiction. Plaintiff’s Petition for Review of

the Opinion and Order of the MSPB of Decenber 5, 1996 will be
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di sm ssed for lack of subject nmatter jurisdiction.

Def endants assert that plaintiff’s Rehabilitation Act
and Title VIl clains (Counts | and Il) are deficient for failure
to show exhaustion of adm nistrative remedies or receipt of a
notice of final action regarding the discrimnation allegations.*

Plaintiff has not alleged or otherw se shown that she
has exhausted adm nistrative renmedies as required. See 42 U. S.C.
§ 2000e-16(c); 29 C.F.R 8§ 1614.408 (1996). A conplaint does not
state a clai mupon which relief may be granted unless it asserts

the satisfaction of the preconditions to suit specified by Title

VI, Hornsby v. United States Postal Service, 787 F.2d 87, 90

(3d Cir. 1986); Searcy v. Southeastern Pennsylvania

Transportation Authority, 1997 W 152791, *4 (E.D. Pa. Mar. 27,

1997).

Plaintiff does not refute defendant’s contention that
she has failed to show satisfaction of the adm nistrative
prerequisites for filing a civil action. Rather, she argues that
she may yet be able to assert cognizable clains in the future
because the Federal Circuit m ght decide that the MSPB had
jurisdiction and thus inproperly refused to consider and take
“final action” on her conplaint of discrimnation. At |east as
to the gender discrimnation claim this scenario seens quite

i npl ausi bl e as there is no suggestion that such a claimwas ever

* The renmedies, procedures and rights of Title VII are
applied to clains under the Rehabilitation Act. See 29 U S.C. 8§
794a(a)(1).



presented to the MSPB.

In any event, plaintiff does not state a cogni zabl e
claimbut a claimthat m ght becone cognizable if certain things
eventuate. Should the Federal Circuit rule as plaintiff
hypot hecates, the Court presumably would refer the clains to the
MSPB for final action. Only at some future tinme thereafter would
plaintiff have a civil cause of action. Because it is not
I nconcei vable fromthe face of the conplaint that at sone point
plaintiff may be able to plead viable clainms for gender and
handi cap discrimnation, the Title VI and Rehabilitation Act
claims will be dismssed w thout prejudice.

Plaintiff also appears to assert a Bivens clai m(Count
111).° She alleges that in failing to abide by pertinent civil
service regul ations, the Departnment “refused to grant plaintiff
t he procedural due process to which she was entitled.”

Def endants correctly contend that plaintiff is
precl uded from nai ntai ning a damage claimfor a constitutiona

vi ol ati on against the Departnent. See Federal Deposit |nsurance

Corp. v. Meyer, 510 U S. 471, 486 (1994). Defendants al so

correctly contend that the type of el aborate renedial schene
provi ded by federal civil service |aw precludes a Bivens claim

agai nst a supervising official for taking an allegedly unl awf ul

or unconstitutional adverse enploynent action. See Bush v.

°> See Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S.
388 (1971).




Lucas, 462 U.S. 367,388-90 (1983).°

Plaintiff argues Bush is inapplicable because it
applies only to First Arendnent retaliation clainms and not to a
claimthat an agency’s “failure to abide by [its] regul ations
constituted a violation of [plaintiff’s] procedural due process

rights.” Bush is not so limted. See Schweiker v. Chilicky, 487

U S 412, 429 (1988) (refusing to recognize Bivens claimfor
deni al of property right w thout due process in view of el aborate

remedi al schene); Dynes v. Arny Air Force Exchange Service, 720

F.2d 1495, 1498 (11th Cr. 1983)(rejecting plaintiff’s attenpt to
limt Bush to First Amendnent violations and hol ding that because
his “claimarises out of an enploynment relationship that is
governed by conprehensive procedural and substantive provisions
gi vi ng neani ngful remedi es against the United States Bush v.
Lucas dictates that the regulatory scheme not be suppl enent ed
with a new judicial remedy”).

Moreover, plaintiff has failed to show that she was
deni ed procedural due process. A violation of procedural due
process occurs only when governnment fails to provide an adequate

means to renedy legal errors or irregularities. See Zinernon v.

® The only individual defendant appeared to be nanmed ex
of ficio and not because of any personal participation in the acts
conpl ai ned of, although plaintiff alleges that as the ranking
official he was “responsi ble for maintaining a program of non-
discrimnation within the executive agency.” 1|n any event,
presumably plaintiff would not have spent tine arguing why Bush
shoul d not be applied if she were not attenpting to maintain a
Bi vens cl ai m agai nst def endant Brown.
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Burch, 494 U. S. 113, 125-26 (1990); MDaniels v. Flick, 59 F.3d

446, 459-60 (3d Cir. 1995), cert. denied, 116 S. C. 1017 (1996);

McKi nney v. Pate, 20 F.3d 1550, 1557 (11th Cr. 1994) (en banc),

cert. denied, 513 U.S. 1110 (1995); Bello v. Walker, 840 F.2d

124, 1228 (3d Cir.) (procedural due process satisfied when state
provi des reasonabl e renmedy for legal error by adm nistrators),

cert. denied, 488 U S. 868 (1988). Due process is satisfied by a

prior opportunity for an enployee to respond to the stated reason
for her proposed term nation and the subsequent availability of
civil service adm nistrative procedures to chall enge the

term nati on. See O evel and Board of Education v. Loudermll, 470

U.S. 532, 547-48 (1985).

Plaintiff was advised in witing that she faced
term nation for a | engthy absence wi thout | eave and defying the
order of Septenber 30, 1987 to return to work. She was afforded
a week to respond. Plaintiff had and avail ed herself of a post-
term nation civil service adm nistrative process by which an
aggri eved federal enployee nay obtain reinstatenment with | ost
benefits. That plaintiff may dislike or disagree with the
deci si ons rendered does not nean that she has been denied due
pr ocess.

Def endants al so argue that any constitutional claim
prem sed on plaintiff’s term nation on February 11, 1988 or the

refusal to reinstate her on March 25, 1991 would be tine barred.”’

"1In so arguing, defendants appear to acknow edge t hat
plaintiff may have other constitutional clains not readily

11



The limtations period for any federal constitutional claimwould
be that prescribed for personal injury clains by the | aw of the

state in which the clai marose. See Kelly v. Serna, 87 F.3d

1235, 1238 (11th Cir. 1996); Kurinsky v. U.S., 33 F.3d 594, 599

(6th Cir. 1994), cert. denied, 514 U S. 1082 (1995); Van Strumv.

Lawn, 940 F.2d 406, 410 (9th Cir. 1991); Bieneman v. Gty of

Chi cago, 864 F.2d 463, 469 (7th Cr. 1988), cert. denied, 490

U S. 1080 (1989); Chin v. Bowen, 833 F.2d 21, 24 (2d Cr. 1987).

Thus, the Iimtations period would be two years fromthe tine
plaintiff was first aware or reasonably shoul d have been aware
that a defendant had infringed her constitutionally protected

rights. See Fassnacht v. U.S., 1996 W 41621, *2 (E.D. Pa. Feb.

2, 1996); 42 Pa. C.S.A § 5524. See also Delaware State College

v. Ricks, 449 U S. 250, 258-59 (1980) (limtations period for
§ 1981 claimruns fromtinme plaintiff first |learns of unlawf ul

enpl oyment action despite continuing effects of such action).?®

di scernible fromthe conplaint. At one point plaintiff does seem
to suggest that she was deprived of procedural due (cont’d.)

" (cont’d.) process because of her handi cap and gender.
One, however, does not have to be a nenber of a protected cl ass
to enjoy the benefit of due process and the fact that an agency
term nates w thout due process an enployee who also falls within
a protected class would not duplicate her claim

® The limitations period is effectively the same for |egal
and declaratory relief essentially predicated on the sane
underlying substantive right or claim See Algrant v. Evergreen
Valley Nurseries LP, 1997 W. 570840, *7 (3d Cr. Sept. 16, 1997).
See also Roner v. Leary, 425 F.2d 186, 187-88 (2d Cir.
1970) (f ederal declaratory judgnment cl ai m seeking reinstatenent
and back pay for unconstitutional term nation barred where
[imtations period applicable to 8 1983 clainms had expired).

12



It appears fromher allegations in this as well as earlier cases
initiated by plaintiff that she was certainly aware or believed
that her constitutional rights had been violated well over two
years before this action was initiated.?

In view of Meyer and Bush, of course, the only viable
constitutional claimwould be one for purely equitable relief.
VWhet her any such claimby plaintiff would be tinme barred turns on
whet her she is required to exhaust her adm nistrative renedies
before she may assert a constitutional claim

Several circuit courts have held that at |east where
the constitutional question is factually related to
nonconstitutional personnel clains and adm nistrative renedi es

are available, a plaintiff nust exhaust those renedi es before

asserting a constitutional claimin a civil action. See Ferry v.
Hayden, 954 F.2d 658, 661 (11th Cir. 1992) (failure of plaintiff
to exhaust civil service renedi es precludes constitutional claim

seeking reinstatenent for retaliatory term nation); Johnpoll v.

Thor nburgh, 898 F.2d 849, 850-51 (2d GCir. 1990) (plaintiff nust

exhaust avail abl e adm ni strative renedi es before seeking
equitable relief fromcourt for alleged due process violation)

cert. denied, 498 U S. 819; Andrade v. Lauer, 729 F.2d 1475,

1492-93 (D.C. Cir. 1984) (plaintiff need not exhaust

adm ni strative renedies for nonconstitutional clains to assert

°|In addition to the 1992 case di scussed in her conplaint,
It appears that plaintiff litigated at |east two earlier court
cases chall enging the Departnent’s actions.
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factually unrel ated constitutional claimfor which no practical

adm nistrative renedies are available); Wallace v. Lynn, 507 F.2d

1186, 1191 (D.C. Cr. 1974) (plaintiffs must exhaust

adm ni strative remedi es before asserting constitutional clains
for racially discrimnatory and retaliatory suspension from
government jobs). This approach to exhaustion seens sound since
a federal enployee could otherw se circunvent the carefully
crafted civil service process by casting his claimin
constitutional terms and proceeding directly to court. It
seens quite unlikely that Congress intended such a result.

| ndeed, sone courts have held that the el aborate renedi al schene
of the CSRA totally preenpts judicial consideration even of

equi tabl e constitutional clains by federal enployees chall enging

personnel actions. See, e.g., Saul v. US., 928 F.2d 829, 843

(9th Cir. 1991); Carter v. Kurzejeski, 706 F.2d 835, 838-39 & n.5

(8th Cir. 1983).

These cases, however, are difficult to reconcile with
the law of this Circuit. Wile not squarely addressing the
exhaustion question, the Third Crcuit recently held that a
federal enployee could assert a constitutional claimfor
equitable relief for a retaliatory denotion after explicitly
noting that he had not pursued adm nistrative relief available to

hi m under the CSRA. See Mtchumv. Hurt, 73 F.3d 30, 31, 36 (3d

' The civil Service Reform Act (“CSRA’) provides relief for
gender discrimnation in personnel actions and for an adverse
action in retaliation for engaging in protected activity. See
5 U S.C. 88 2302(b)(1)(A & (b)(9) (A

14



Cir. 1995). It appears that defendants in that case, as in the
i nstant case, did not argue that assertion of a constitutional
cl ai m nust await exhaustion of adm nistrative renedies.
Nevertheless, it is nost unlikely that the Court in Mtchum would
detail with some precision the adnmnistrative renedi es avail abl e
to and forfeited by plaintiff Krumholz and then sanction his
constitutional claimw thout alluding in any way to a duty to
exhaust if the Court harbored any belief that such was
required. ™

In any event, the question is somewhat academic at this
point. |f exhaustion of related nonconstitutional clains is
required, plaintiff as noted has at least thus far failed to
exhaust them |If exhaustion is not required, then any
constitutional claimpredicated on the term nation or refusal to

rei nstate woul d have accrued and | apsed | ong ago. See Kelly v.

Cty of Chicago, 4 F.3d 509, 512-13 (7th Cr. 1993) (federal due

process claimfor revocation of business |icense accrued on date
of revocation notice and not after unrequired exhaustion of

alternative renedies); Black v. Broward Enploynent and Training

Adm n., 846 F.2d 1311, 1314 (11th Cr. 1988) (limtations period
for plaintiff’s constitutional procedural due process and sex
discrimnation clains not tolled by her pursuit of federal

adm ni strative renmedi es where exhausti on was not required);

Y Plaintiff’s argument that her constitutional claimis not
time barred because she has aggressively pursued her
adm ni strative renedi es does underscore the point that she was
af forded procedural due process.
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Col eman v. O Grady, 803 F. Supp. 226, 228-29 (N.D. IIl. 1992)

(pursuit of adm nistrative renedies by term nated enpl oyee does
not toll limtations period for subsequent federal constitutiona
cl ai m where exhaustion was not required), aff’'d, 19 F.3d 21 (7th
Cir. 1994).

Plaintiff’s final claimis that the Depart nent
retaliated agai nst her for having engaged in protected activities
(Count V). She does not specify the protected activities but
presumably refers to sone or all of the various clains and
appeal s she has pressed since 1985. She al so does not specify
t he ground on which she seeks relief.

If plaintiff seeks Bivens relief on constitutional
grounds, her claimis precluded by Meyer and Bush. Any claim
that plaintiff was term nated or refused reinstatenent for a
retaliatory reason in violation of a constitutional right would
have accrued when defendants made cl ear that she woul d be
term nated and not reinstated and, consistent with the foregoing,
woul d either be time barred or unexhausted.

If plaintiff means to assert a statutory retaliation
claimpursuant to 42 U.S.C. 8§ 2000e(3)(a), she has not alleged or
shown that she exhausted her adm nistrative remedies with respect

to that claimor any other claimenconpassing it. See Robinson

v. Dalton, 107 F.3d 1018, 1022 (3d Cir. 1997).
Because it is not inconceivable fromthe face of the
conplaint that plaintiff at sone point nay be able to present a

retaliation claim this count too will be dism ssed w thout
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prej udi ce.

Finally, defendants contend with sone force that all of
plaintiff’s claims are barred by the res judicata effect of prior
civil actions she filed in this district in 1988, 1990 and 1992.
In particular, Judge Hutton's decision of Novenber 1, 1990
di smissing plaintiff’s handi cap discrimnation claim which was
affirmed on April 17, 1991, woul d appear to preclude her simlar
claimin this action. Plaintiff’s contention that the
i nterveni ng ONCP deci sion of July 1994 obviates the res judicata
ef fect of any prior decision based on a determ nation that her
di scharge was not discrimnatory is unavailing. Judge Hutton
di sm ssed plaintiff's claimfor failure tinely to assert it.

Al so, of course, res judicata bars any subsequent claim
i nvol ving the sanme parties or their privies based on the sane
material facts or arising fromthe sane underlying events. See

US. v. Athlone Industries, Inc., 746 F.2d 977, 984 (3d G r

1984). Indeed, it appears that Judge Fullam concluded in the
1992 case that plaintiff’s simlar clainms were then precluded by
the res judicata effect of her earlier cases.

A resolution of this issue, however, would require
consi deration of matters beyond those referenced on the face of

t he conpl aint and scrutiny of various prior court pleadings and
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records to determnmine precisely what was adjudi cat ed. *? In any
event, the court is not precluding defendants, in any appropriate
future context, fromasserting res judicata as an affirmative

def ense consistent with Fed. R Cv. P. 8(c).

I V. Concl usi on

Plaintiff has doggedly chall enged her separation from
the Departnent for a decade in an array of |egal actions and
appeals. The Federal Crcuit, with the benefit of the record of
this | engthy course of adm nistrative and judicial actions and
its expertise in federal personnel issues, would now appear to be
in a good position conprehensively to inpose order if not repose.
In any event, as to her fourth action in this district plaintiff
has failed to exhaust adm nistrative renedies for her
discrimnation clains, has failed tinely to assert or otherw se
to exhaust admi nistratively any concom tant constitutional clains
and has failed to present a cogni zabl e procedure due process
claim This court |lacks jurisdiction over her appeal fromthe
Merit Systens Protection Board.

Accordingly, defendants’ notion will be granted. This
action will be disnmssed, without prejudice as to Counts |, |1
and IV or to plaintiff’s right to pursue her MSPB appeal in the

Federal Circuit Court. An appropriate order will be entered.

2 For instance, defendants are correct that a Rule 41(b)
dismssal is preclusive, see Napier v. Thirty or Mire
Unidentified Fed. Agents, 855 F.2d 1080, 1087 (3d Cir. 1988), but
it is not immedi ately clear whether plaintiff’s 1988 case was
di sm ssed pursuant to that Rule, Rule 4, Rule 12(b)(2) or Rule
12(b) (5).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEONNE R. NEW : ClVIL ACTI ON
V.

JESSE BROWN, SECRETARY :
DEPARTMENT OF VETERANS AFFAIRS NO. 97-CV-125

ORDER
AND NOW this day of QOctober 1997, upon

consi deration of defendants’ Motion to Dismiss and plaintiff’s
response thereto, consistent with the acconpanying nenorandum | T
| S HEREBY ORDERED that said Motion is GRANTED in that plaintiff’s
petition for review of an order of the Merit Systens Protection
Board is DI SM SSED for lack of jurisdiction and plaintiff’s
conplaint in this action is DI SM SSED, w thout prejudice as to

counts |, Il and | V.

BY THE COURT:



JAY C. WALDMAN, J.
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