IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V.

THE AMERI CAN TOBACCO CQOVPANY, :
INC., et al. : NO. 96-5903
Newconer, J. Cct ober , 1997

MEMORANDUM

Presently before this Court are Defendants' Motion for
Summary Judgnent Based on the Statute of Limtations, Defendants
Motion for Summary Judgnment Concerning Plaintiffs' Contributory
Negl i gence, Assunption of Ri sk and Consent to Exposure to Hazardous
Subst ances, and Def endants' Mdtion for Summary Judgnent Concer ni ng
Plaintiffs' Clainms for Medi cal Monitoring, and plaintiffs' response
thereto, and defendants' replies thereto.

I. | nt roducti on

A Procedural History

Plaintiffs*' have filed suit against defendants, ? seeki ng

the establishment of a nedical nonitoring program Since the

The plaintiffs are WIliam Barnes, C aran MNally,
Cat herine Potts, Norma Rodwel | er, Barbara Sal zman and Edwark J.
Slivak. Steven Arch was granted |leave to withdraw fromthis
action and his clains were dism ssed w thout prejudice.

’The defendants are The American Tobacco Conpany, Inc., R J.
Reynol ds Tobacco Conpany, RJR Nabisco, Inc., Brown & WIIianson
Tobacco Corporation, Philip Mrris, Inc., Philip Murris
Conpani es, Inc., Lorillard Tobacco Conpany, Inc., Lorillard,
Inc., United States Tobacco Conpany, The Tobacco Institute, Inc.
The Council for Tobacco Research-U S. A, Inc., Liggett G oup,
Inc., Liggett & Myers, Inc. and Brooke G oup, Ltd. Numerous
ot her defendants have either been dism ssed by order of this
Court or the parties have stipulated to their voluntary
di sm ssal



filing of plaintiffs' original Conplaint inthe Pennsylvania state
court system approximtely one year ago, this litigation has
followed its own unique twists and turns. It has now, however
reached the dispositive notion stage —a stage which has seen
defendants file nine joint and/or individual notions for summary
judgnent. Hence, the instant task before this Court is to di spose
of the novel and conplex issues raised by these notions. Before
addressing these issues, the Court will briefly set forth the
procedural and factual history of this case.

On August 27, 1996, this action was renoved fromstate
court. Plaintiffs filed a "First Anmended Conplaint -- C ass
Action" on Decenber 2, 1996. Plaintiffs' First Arended Conpl ai nt
asserted the follow ng causes of action: (1) medical nonitoring;
(2) intentional exposure to a hazardous substance; (3) negligence;
and (4) strict products liability. Count five of plaintiffs' First
Amended Conpl aint averred that defendants acted in concert or
pursuant to a conmon design

Plaintiffs sought the followng relief in their First
Amended Conplaint: (1) certifying this action as a class action;
(2) ordering defendants to i nplenent a Court supervised or Court-
approved programto nedically nonitor class nenbers; (3) an award
of punitive damages, to be used for common cl ass-w de purposes,
including, wthout limtation, nedical research on the diseases
that cigarettes cause and the treatnent of those di seases, nedica
research into the addiction, public education canpai gns about the

heal t h hazards of cigarettes snoki ng, and prograns to assi st cl ass

2



menbers in efforts to quit snoking;, (4) awarding such other
nmonetary and i njunctive relief as the Court deens just and proper;
and (5) awarding the costs of the suit. Plaintiffs requested
certification of the follow ng cl ass:

Al current residents of Pennsylvania who are cigarette

snokers as of Decenber 1, 1996, and who began snoki ng
bef ore age 19, whil e they were resi dents of Pennsyl vani a.

On June 3, 1997, this Court entered an order and opi nion
in which plaintiffs' notion for class certification was denied.

Arch v. Anerican Tobacco Co., No. ClV. A 96-5903, 1997 W. 312112, 65

US L W 2832 (E.D. Pa. June 3, 1997). Plaintiffs' clains were not
certifiable under Rul e 23(b)(3) because plaintiffs did not satisfy
the superiority and predom nance requirenents. Addi tionally,
plaintiffs' request for certification of their nedical nonitoring
claim was denied because the mgjority of relief sought by
plaintiffs was predom nantly conpensatory as opposed t o equitabl e.
Finally, the Court denied issue certification under Rule 23(c)(4).
Subsequent to the Court's June 3, 1997 Menorandum and
Order, plaintiffs filed a notion for leave to file a Second Anended
Conplaint, along with a renewed notion for class certification
Plaintiffs' Second Anrended Conpl ai nt, which plaintiffs were granted
|eave to file and is now the conplaint upon which plaintiffs
prosecute this action, is different from plaintiffs prior two
conplaints in this action. In their Second Amended Conpl aint,
plaintiffs assert only one clai magainst the defendants —a cl aim

for nmedical nonitoring. Plaintiffs have discarded their clains
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soundi ng i n negligence, strict products liability and intentional
exposure to a hazardous substance. ?

I n support of their nedical nonitoring claim plaintiffs
set forth the followng facts in their Second Anmended Conpl aint.
Plaintiffs allege that defendants manufacture, pronote and sel

cigarettes. Defendants' earnings on cigarettes soldthroughout the

United States al |l egedly exceeded six billion dollars this past year
al one, on gross sales of forty-five billion dollars. Accordingto
the Pennsylvania Departnent of Health, nore than 22.6 billion

cigarettes were sold in Pennsylvania during the fiscal year July
1995 t hrough June 1996.

Plaintiffs allege that cigarettes contain hazardous
substances that cause serious and often fatal diseases of the
throat, lungs, and heart, as well as the cardiovascular and
pul nronary systens generally, and cause stillbirths and neonata
deat hs of babi es whose nothers snoke. The hazardous substances

include, inter alia, nicotine, carbon npbnoxide, nitrosamn ne,

f or mal dehyde, form c aci d, acet al dehyde, ammoni a, benzene, hydrogen
cyani de, and "tar," which are all highly dangerous substances.
Plaintiffs maintainthat defendants, actinginconcert or
pursuant to a common design, have engaged in a w de range of
conduct for which they should be held liable to plaintiffs.

Def endants allegedly have known of the relationship between

%The Court, however, notes that plaintiffs advance these
three theories of liability as the underlying theories of
liability for their medical nonitoring claim
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cigarettes and di sease but have conceal ed their research, publicly
denied the relationship between cigarettes and disease, and
continue to aggressively pronote and sell cigarettes. 1n so doing,
plaintiffs contend t hat def endants have engaged i n t hi s conduct not
only with willful, wanton and reckl ess disregard for the health of
those who wuse their products, "but have intentionally and
deli berately consigned mllions of users to di sease and death, for
no reason other than to maxim ze [their] profits.” (Second Anended
Conpl. 9 12). Further, it is alleged that these defendants have
known for many years of ways to nmake safer cigarettes but have
intentionally chosen not to do so.

Def endants have al so purportedly known for many years
that nicotine is addictive but have publicly denied both the fact
that nicotine is addictive and their know edge of this fact.
During the sane tine that defendants have publicly denied the
addi ctive nature of nicotine, it is alleged that defendants have
intentionally controlled the level of nicotine and other toxic
substances inthe cigarettes in order to preserve t he dependence of
snmokers on cigarettes. Plaintiffs aver that defendants have
utilized additives such as ammonia, as well as designs for which
def endant s have sought patents, to nmake cigarettes a "package" for
the delivery of nicotine. During this sanme period of tineg,
plaintiffs allege that defendants have also intentionally avoi ded
researching or developing cigarettes that would not cause
dependence or addiction in those who use them

In order to preserve and increase their sales of
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cigarettes, and despite their know edge of the di seases and harm
that cigarettes cause, it is alleged that defendants have spent
mllions of dollars each year in advertising and pronoting
cigarettes and have geared their efforts particularly towards
teenagers and children through such efforts as the "Joe Canel"
adverti si ng canpai gn because defendants have al |l egedly known t hat
unl ess a person begi ns snoki ng before the age of twenty, the person
is unlikely to ever begin.

Plaintiffs further allege that in their efforts to
conceal the health hazards of snoking and the addictive nature of
ni coti ne, defendants have testified fal sely under oath before the
United States Congress, provided fal se explanations to custoners
and governnental entities about the health hazards of tobacco and
t he harnful quantities of nicotine, conceal ed their secret research
and testing on the dangers of cigarette snoking, concealed their
del i berat e mani pul ati on of nicotine | evels of cigarettes, required
enpl oyees, under threat of severe | egal sanctions, to keep secret
all information that they have |earned through their enploynent
about the dangers of cigarette snoking, and conceal ed docunents
t hr ough devi ces such as the unwarranted i nvocation of the attorney
client privilege.

In addition, plaintiffs claim that defendants have
continued to nake false clains to the public, governnental agencies
and the United States Congress that they have been neking their
products as safe as feasible. Plaintiffs assert that these clains

are fal se because defendants all egedly have had the ability, for
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sone tinme now, to meke safer cigarettes by renoving hazardous
subst ances fromt hemsuch as ni trosam ne, anmoni a, benzene products
and ot hers, yet defendants have failed and intentionally refused to
renove these hazardous substances.

Based on the conduct of defendants, plaintiffs contend
t hat defendants are |iable to themunder their nmedical nonitoring
claim Plaintiffs seek the following relief: (1) certifying this
action as a class action pursuant to Fed. R Cv. P. 23(a) and
(b)(2); (2) establishing a Court-supervised program to be funded
by defendants, through which the class nenbers would undergo
periodi cal nedical exam nations in order to pronote the early
detection of di seases caused by snoki ng; and (3) awardi ng the costs
of this suit and such other relief as the Court deens just and
proper.

By Order dated August 22, 1997, this Court certified the
followi ng class pursuant to Rule 23(b)(2):

Al current residents of Pennsylvania who are cigarette

snokers as of Decenber 1, 1996, and who began snoki ng

bef ore age 19, whil e they were resi dents of Pennsyl vani a.
The Court found that the requirenents of Federal Rule of G vi
Procedure 23(a)(1)-(4) had been satisfied and that class
certification was proper under Fed. R Gv. P. 23(b)(2). In
reaching this conclusion, it was noted that the record of the
action did not denonstrate the exi stence of individual issues which
woul d preclude certification. In this opinion, this Court
explained that it would revisit the issue of class certification,

which it recently did.



By Menorandum and Order dated October 17, 1997, this
Court decertified this case as a class action pursuant to Fed. R
Cv. P. 23(c)(1). In the nmenorandumopinion, the Court noted that
this case could not proceed as a class action under Rule 23(b)(2)
because t oo many i ndi vi dual issues were inplicated by the facts and
ci rcunstances of this case. Thus, pursuant to this Court's
di scretion under Fed. R Cv. P. 23(c)(1), the Court vacated its
August 22, 1997 Order, which had granted certification in this
case.

Consequently, plaintiffs now proceed solely in their
i ndi vi dual capacities. As stated above, defendants have fil ed ni ne
joint and/or separate notions for summary judgnent. In this
menorandum the Court will only address defendants' notion for
summary judgnent based on the statute of |imtations, defendants’
notion for sunmary judgnent concerning plaintiffs' contributory
negl i gence, assunption of risk and consent to exposure to hazardous
subst ances, and defendants' notion for summary judgnent concerni ng
plaintiffs' clainms for nedical nonitoring. Before turning to the
subst ance of defendants' notions, the Court will briefly describe
plaintiffs' proposed nedical nonitoring programand will set forth
the plaintiffs' medical histories and conditions.

B. Plaintiffs' Proposed Medical ©Mnitoring Program

At the outset, it is noted that the parties contest
whether the plaintiffs actually advance one or two nedical
noni toring prograns. From defendants' perspective, plaintiffs

advance two separate and di stinct prograns that vary significantly.
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One programis advanced by Drs. Petty and Hyers; the other program
i s advanced by Dr. Burns. Defendants state that Dr. Hyers, one of
plaintiffs' experts, expressly acknow edged that there exists a
| ack of consensus anong plaintiffs' experts as to who should be
screened, what tests should be adm nistered, and when the tests
shoul d be adm ni stered. Dr. Hyers stated that he expects that the
plaintiffs' experts will at sone point reach a "conpromse."
(Defs.'" Ex. 2). In contrast to defendants' position, plaintiffs
represent that they propose only one nedical nonitoring program
Wiileit appears fromthe record that plaintiffs' experts
have advanced two nmedi cal nonitoring prograns t hroughout the course
of this litigation, the plaintiffs presently represent that they
advance only one program —the program advanced by Dr. Burns.
Because plaintiffs represent that they are advancing the program
suggested by Dr. Burns, the Court will base its consideration of
def endants' sunmary judgnent notions on the "Burns Program”
Inthis regard, the Court notes that the Burns Programis
designed to nonitor and detect three di seases which are allegedly
caused by snoki ng: cardi ovascul ar di sease, | ung cancer and chronic
obstructive pul nonary di sease ("COPD"). Further, seven di agnostic
tests and procedures will constitute the conponents of the nedi cal
noni tori ng program (1) el ectrocardi ogram ("EKG'); (2)
cardi ovascul ar risk factor assessnent; (3) chest x-ray screening;
(4) exercise stress test; (5) physical exam nation, including bl ood

pressure, blood lipidandtotal cholesterol; (6) pul nonary function
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test, including spironetry;* and (7) sputumcytology.® (Pls.' Ex.
72). However, in order to fully put defendants' argunents in
context, the Court will describe in greater detail the two prograns
whi ch were advanced by plaintiffs.

1. The Petty-Hyers Program

Drs. Petty and Hyers have jointly proposed a nedica
nmoni toring program Participantsinthe nmedical nonitoring program
would be limted to current snokers and "recent quitters" with 20
pack-year snoking histories.® (Defs.' Ex. 10 at 6, Report of
Thomas L. Petty, MD., and Thomas M Hyers, MD. ("Petty-Hyers
Report")). Under this entry |l evel requirenent, it appears that at
| east one of the plaintiffs, Garan McNally, would not be eligible
for nedical nonitoring.’

The entry point for the Petty-Hyers programis annua
spironmetric testing of 20 pack-year snokers for detection of COPD.
(Petty Dep. Defs.' Ex. 4 at 59-63; Hyers Dep. Defs.' Ex. 2 at 224-

25). Only after a finding of abnormality through spironetry would

“Spironetry neasures the anmount of air which can be inhal ed
and then exhaled rapidly. Full pulnonary function neasures,
anong ot her things, lung volune and efficiency of gas exchange.
(Defs.' Ex. 2 at 99-100).

°Sput um cytol ogy i s the exami nation of cells of expectorated
matter.

® pack-year" refers to the nunber of years during which an
i ndi vi dual has snoked a pack of cigarettes per day. For exanple,
a person who snokes one pack a day for 10 years has a 10 pack-
year history. A person snoking half a pack per day for 10 years
has a five pack-year history.

'Plaintiff MNally has snoked | ess than a pack per day for
slightly over 10 years. (Hyers Dep. Ex. 2 at 118-19, 244).
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further testing by chest x-ray and sputum cytol ogy be perforned.
Id. EKGs, exercise stress tests and pul nonary function testing
other than spironetry are excluded fromtheir nonitoring regine.
(Petty Dep. Defs.' Ex. 4 at 129-30; Hyers Dep. Defs.' Ex. 4 at 99-
104). The purpose of detecting COPD would not be to treat the
condition. Both Drs. Petty and Hyers acknow edge that there is no
evidence that lung function inproves through nedical treatnent.
(Petty Dep. Defs.' Ex. 4 at 156-58; Hyers Dep. Defs.' Ex. 2 at 207-
08). Rather, they urge screening of snokers because they believe
the presence of COPD nay be a surrogate marker for risk of |ung
cancer. (Defs.' Ex. 10 at 4-7). |In advancing their program Drs.
Petty and Hyers agree with the accepted nedical principle that
screening of snokers should not be prescribed unless it would
"substantially decrease the premature norbidity and nortality from
snoking rel ated di seases.” 1d. at 8.

Drs. Petty and Hyers both have conceded that there are no
clinical studies that support their belief that their programwoul d
prove efficacious under these principles. (Petty Dep. Defs.' Ex.
4 at 102-04; Hyers Dep. Defs.' Ex. 2 at 138). For exanple, both
Drs. Hyers and Petty agree that there is no study establishing that
a diagnosis of abnormal pulnonary function leads to a greater
proportion of snokers ceasing snoking. (Defs." Ex. 4 at 123;
Defs.' Ex. 2 at 209). Drs. Petty and Hyers al so agree that |ung
cancer screening using chest x-ray or sputumcytol ogy has not been
denonstrated to be efficacious, and that studies to date have

uni formy reached t he opposite conclusion. (Defs.' Ex. 4 at 64-65;
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Defs.' Ex. 2 at 139-40, 143-48).

In sum Dr. Petty has adm tted that his proposed program
is "not today accepted” in the nmedical community. (Defs.' Ex. 4 at
78-79, 153-54), and both experts have acknow edged that centra
aspects of the program would be experinental in nature. For
exanple, as to the use of sputum cytol ogy, the Petty-Hyers Report
itself points out that the test "is expensive, |aborious and
difficult to standardize" and that its "role . . . is still under
intense study and i s being constantly refined."” (Defs.' Ex. 10 at
5). Inaddition, Dr. Petty has witten that "it is not |ikely that
sputum cytol ogy based solely on human diagnosis wll ever becone
practical on a wi despread basis." (Defs.' Ex. 21 Thomas L. Petty,

"Lung Cancer Screening", in Conprehensive Therapy, 1995 21(8) 432-

437, 434). Simlarly, as to the use of spironetry, Dr. Petty
recently wote that "an intensive effort in COPDis needed because
despite several decades of COPD research, virtually all of the
fundanmental issues about COPD remain . . . ." (Defs.' Ex. 22
Thomas L. Petty, "Building a National Strategy for the Prevention
and Managenent of Research in Chronic Obstructive Pul nonary
D sease", in JAVA 227(3), 246-53, 251 (January 15, 1997)).

2. The Burns Program

In the Burns Program Dr. Burns classified snokers by
"pack-year" and age criteria to determ ne participation in various
forms of screening. Under the new proposal, the eligibility of
snokers for nonitoring woul d be determ ned in the foll owi ng manner:

1. Persons age 25 and ol der and who have snoked an average

12



of 10-15 or nore cigarettes per day for 10 years woul d recei ve
an EKG cardi ovascul ar risk factor assessnent, and a physi cal
exam nati on;

2. Per sons age 40 and ol der who have snoked an average of 15
or nore cigarettes per day for 20 years woul d recei ve an EKG
cardi ovascul ar ri sk factor assessnent, physical exam nation,
and exerci se stress test;

3. Per sons age 45 and ol der and who snoked an average of 15
or nore cigarettes per day for 20 years woul d recei ve an EKG
cardi ovascul ar risk factor assessnent, physical exam nation,
an exercise stress test, and a pul nonary function test; and
4. Persons age 50 and ol der and who snoked an average of 15
or nore cigarettes per day for 20 years woul d recei ve an EKG
cardi ovascul ar risk factor assessnent, physical exam nation,
an exerci se stress test, a pul nonary function test, a chest x-
ray, and sputum cyt ol ogy.

(Defs.'" Ex. 3. 11 3, 4, 6).

Following this initial testing, a physical exam nation
and EKG woul d be repeat ed annual | y, as woul d any ot her test show ng
a "significant abnormality". (Defs." Ex. 3 91 5, 6). Al l
remai ning tests woul d be repeated every two to three years. | d.

As Dr. Hyers has noted, there are major differences
bet ween the Burns Program and the Hyers-Petty Program i ncluding:

1. Dr. Burns would screen for nore snokers than would Drs.
Petty and Hyers; snokers with as few as five-pack years could
receive nedi cal nonitoring. (Defs.' Ex. 3 14). Dr. Hyers, onthe
ot her hand, stated that 20 pack-years is the starting point where
there is a significant enough risk to comence nonitoring. (Defs.'
Ex. 2 at 20-21).

2. Dr. Burns would routinely screen sone or all nonitoring
partici pants using EKGs, exercise stress testing, and pul nonary

functions testing other than spironetry (Defs.' Ex. 3 {1 3, 4, 6).
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None of these tests are recommended by Drs. Hyers and Petty.
(Defs.' Ex. 4 at 129-30; Defs.' Ex. 2 at 99-104).

3. Dr. Burns woul d routinely screen sone participants using
chest x-ray and sputum cytol ogy, (Defs.' Ex. 3, 11 3, 4), while
Drs. Petty and Hyers would use these tests only on persons with
abnormalities detected using spironetry. (Defs.' Ex. 4 at 59-63;
Defs.' Ex. 2 at 224-25).

Unlike Drs. Hyers and Petty, Dr. Burns did not support
hi s proposal by arguing for reconsideration of the accepted view
t hat screeni ng of asynptomati c snokers i s not efficacious. Rather,
he has defended deviating from standard nedical practice
principally by pointing to a possible increase in snoking
cessation. He explainedthat early detection of a snoking-rel ated
di sease may, by allow ng a person to know his or her current health
status, provide "substantial increased notivational force" to stop
snoki ng. (Defs.' Ex. 9 at 82-83, 88-90).

Dr. Burns has argued that this opportunity to stop
snoking constituted the "alteration benefit" of his program |d.
He, like plaintiffs' other experts, was unable to cite specific
literature supporting his views. When pressed to cite support for
his views, he replied that his various opinions were based on a
"vast body" of literature, but was unable to identify specific
support because he does not "store information that way." 1d. at
66- 72, 187.

Dr. Burns has stated that he could not testify that his

programwoul d work. He could testify only that "the programthat
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| have suggested here mght work. . . . I'm sinply naking a
recomrendat i on about one net hod by which the court m ght decide to

resolve this issue." Id. at 29.
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C. The Plaintiffs' |ndividual G rcunstances

The Court will briefly summari ze the medi cal history of
plaintiffs. Before doing so, the Court notes that none of
plaintiffs' nmedical nonitoring experts has exam ned the plaintiffs
or reviewed their nmedical records. (Defs.' Ex. 4 at 36-40; Ex. 2
at 55-56). Plaintiffs' experts acknowl edge that they |ack
information as to whether individual plaintiffs have already
recei ved screening, have already been diagnosed with the subject
di seases, or possess risk factors other than snoking for the
di seases as to which nonitoring is proposed. Despite this |ack of
know edge, Dr. Burns asserts that he is capable of opining that
specific plaintiffs should receive certain specific forns of
screening. (Defs.'" Ex. 3 116, 7). Dr. Petty, on the other hand,
admtted that he |acks an adequate basis to assess whether any
individual plaintiff needs any particular kind of nedica
nmonitoring at the present tine. (Defs.' Ex. 4 at 36-42).

The record in this case includes a wealth of information
regarding the nedical histories, snoking cessation efforts, and
past nedical nonitoring of each plaintiff. For instance Nornma
Rodwel | er has high cholesterol and a famly history of heart
di sease. She has been di agnosed with vocal chord pol yps and COPD,
and has shown abnormalities in pul nonary function tests. She has
al so been tested for potential coronary insufficiency. She
nevert hel ess conti nues to snoke despite having been tol d by doctors
t hat snoking aggravates her nedical illnesses. She has al so

refused her doctor's directions to obtain necessary nedical
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screeni ng such as pap snears and manmogr ans.

C aran McNally is 26 years old. She has been a regul ar
snoker since she was 15 years ol d and snokes 10-15 cigarettes per
day. She received chest x-rays when appropriate in response to
synptons. She has not foll owed her doctors' advice to quit snoking
whi |l e taking oral contraceptives.

Wlliam Barnes is mldly obese with hypertension and
el evated chol esterol. He has a history of coronary artery di sease,
and he has been di agnosed with hypertensive athersclerotic heart
di seases. He is al so a heavy drinker. He has received EKGs, chest
x-rays and pul nonary function testing as appropriate i nresponse to
synptons. He has been told to quit snoking every tine he visited
hi s doctor, and continues to snoke despite evidence of fibrosis of
his | ung.

Cat herine Potts has been di agnosed with COPD, coronary
artery di sease, angi na, and hyperli pidem a and hypertensi on. She
continues to snoke despite being advised by her doctors to cease
due to cardiac problens and a potential vocal chord malignancy.
She has not foll owed her doctor's directions for testing, including
a recommended col onoscopy following rectal bleeding. On one
occasion, she insisted on being discharged from the hospital
against nedical advice after being diagnosed wth possible
myocardi al infraction. She continues to drink caffeinated
beverages despite begin advised by her doctors to cease doing so.

Edward Slivak has continued snoking despite abnornal

pul monary function tests and abnormal chest x-rays leading to a
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di agnosi s of COPD. He has high blood pressure and el evated
cholesterol, has received EKGs and has been diagnosed wth
myocardi al i nfarction. Although he has been advi sed repeat edl y not
to snmoke due to his various nedical conditions, he is still
snoki ng.

Barbara Sal zman continues to snoke despite having been
di agnosed with enphysema and mld to noderate COPD based on
pul monary function tests and chest x rays. She has received chest
x-rays, MRl scans and EKGs in response to her synptons. She has
not, however, nentioned her enphysema to her famly physician,
expl ai ni ng that she does not desire to foll ow up because "I don't
like to look for trouble.” She drinks an excessive anount of
caffeine and has a famly history of heart disease.

The Court wll now address the issues raised by
def endants' sunmary judgnent notions. The plaintiffs have filed
responses to which the defendants have filed replies.

1. Summary Judgnent Standard

Areviewi ng court may enter summary judgnent where there
are no genuine issues as to any material fact and one party is

entitled to judgnent as a matter of law. \Wite v. Westinghouse

Electric Co., 862 F.2d 56, 59 (3d Cr. 1988). "The inquiry is

whet her the evi dence presents a sufficient disagreenent to require
subm ssion to the jury or whether it is so one sided that one party

must, as a matter of law, prevail over the other." Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249 (1986). The evidence

presented nmust be viewed in the |ight nost favorable to the non-
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nmovi ng party. |1d. at 59.
The noving party has the initial burden of identifying
evidence which it believes shows an absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);

Childers v. Joseph, 842 F.2d 689, 694 (3d Cr. 1988). The noving

party's burden may be di scharged by denonstrating that there is an
absence of evidence to support the non-noving party's case.
Cel otex, 477 U S. at 325. Once the noving party satisfies its
burden, the burden shifts to the non-noving party, who nust go
beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers tointerrogatories
showi ng there is a genuine issue for trial. 1d. at 324. Moreover,
when t he non-noving party bears the burden of proof, it nust "make
a show ng sufficient to establish the existence of [every] el enent

essential to that party's case.” Equimark Commercial Fin. Co. v.

Cl1.T. Fin. Servs. Corp., 812 F. 2d 141, 144 (3d G r. 1987) (quoting

Cel otex, 477 U.S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a show ng sufficient to establish the existence of an
el enment essential to that party's case, and on which that party
will bear the burden of proof at trial."” Wite, 862 F.2d at 59
(quoting Celotex, 477 US. at 322). The non-novant nust
specifically identify evidence of record, as opposed to genera
avernments, which supports his claimand upon which a reasonabl e
jury could base a verdict in his favor. Celotex, 477 U S. at 322.

The non-novant cannot avoid summary judgnent by substituting
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"conclusory allegations of the conplaint . . . wth conclusory

al l egations of an affidavit." Lujan v. National WIldlife Found.,

497 U. S. 871, 888 (1990). Rather, the notion nmust be denied only
when "facts specifically averred by [the non-novant] contradict
"facts specifically averred by the novant." |[d.

[1l. Statute of Limtations

Def endant s nove for sunmary j udgnent based on the statute
of limtations. Defendants contend that Pennsylvania's two year
statute of Ilimtations applies to the instant case because
plaintiffs' underlying | egal theory is one of negligence. 42 Pa.
Cons. Stat. Ann. 8 5524. Applying this statute of limtations,
defendants submt that all of the plaintiffs are barred from
prosecuting their clains because they either knew, or should have
known, that snoking placed themat an increased ri sk of contracting
a serious |latent disease years before any of them commenced this
litigation. Defendants additionally argue that they should not be
estopped from asserting the statute of |imtations defense, that
the doctrine of |aches does not apply to this case, and that the
continuing tort doctrine does not apply to this case.

In response, plaintiffs ask this Court to deny
def endants' notion for the followi ng reasons. First, plaintiffs
argue that the equitable doctrine of |aches controls, thus nmaking
the only relevant considerations whether defendants can show
prejudice fromthe timng of plaintiffs' suit or whether plaintiffs
unjustifiably delayed in bringing their nmedical nonitoring claim

Second, due to defendants' ongoi ng wongful conduct, the continuing
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wrong doctrine applies and prevents any applicable statute of
limtations frombeginning to run until the conduct ceases. Third,
due to the nature of the injury of nedical nonitoring case —I ong-
term exposure increasing the risk of |atent di sease —there could
have been no earlier accrual of plaintiffs' clains. Fourth,
because nedical nonitoring is a relatively new cause of action,
plaintiffs could have not brought this action until recently.

As a threshold matter, the Court finds that a statute of
limtations applies to this case, not the doctrine of |laches. To
begin, this action is not purely an equitable action. Admttedly,
the Court has recently concluded that this action is both

i nherently equitable and | egal. See Barnes v. Anerican Tobacco Co.

, Gvil Action No. 96-5903, slip op. at 14 (E.D. Pa. Cct. 10,
1997). Hence, plaintiffs' argunent that this action is purely
equi t abl e has al ready been rejected. Mre inportantly, however, a
statute of Ilimtations should apply to this action because
plaintiffs could have brought this action at law or in equity.

It has been | ong established that equity will followthe
lawand w || apply the statute of [imtations for the correspondi ng

| egal action. Ebbert v. Plynouth Od Co., 34 A 2d 493, 495 (Pa.

1943). In particular, where a plaintiff could nmaintain an action
at law but fails to do sowithin the required tine period, he wll
not be heard to bring the sane action in equity. 1d. at 495-96;

City of Philadelphia v. Louis Labs., Inc., 189 A 2d 891, 893 (Pa.

1963). In Ebbert, the Suprene Court of Pennsyl vani a stat ed:

[1]t is well established that equity will frequently follow
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the statute of I|imtations which controls anal ogous
proceedings at law. This is especially, if not invariably,
true if the cause of action is not exclusively cognizable in
equity, which is the situation here, because, where an
accounting is desired, it nay be obtained in a common-|aw
proceeding. . . . Because of this concurrent jurisdiction the
statute of limtations is generally held to be a bar to
proceedi ngs in equity for an accounti ng when it woul d be a bar
to an action at common | aw for the sanme matter

Ebbert, 34 A 2d at 495-96 (enphasis added). Thus, if a plaintiff
is barred by the statute of limtations frombringing an acti on at
law, this sanme plaintiff wll be barred from bringing the
concurrent action in a court of equity.

Fortuitously, the Third Grcuit, in Algrant v. Evergreen

Valley Nurseries Ltd., No. C V. A 96-1994, 1997 W. 570840 (3d Cr.

Sept. 16, 1997), recently addressed a very simlar issue. In
Al grant, a question arose as to whether the statute of limtations
that attaches to underlying substantive clains in a declaratory
judgnent action also applies to the actual declaratory judgnent
counts that were based on the underlying substantive clainms. In
answering this question in the affirmative, the Third Crcuit
explicitly noted that "[i]t is settled . . . that where | egal and
equi tabl e cl ai s coexi st, equitable renedies wll bewthheldif an
applicable statute of I|imtations bars the concurrent |egal
remedy." |d. at *3 (citation omtted). The Third Crcuit also

approvingly cited the Suprenme Court's hol ding that equity wll
withhold its relief in such a case where the applicable statute of
limtations would bar the concurrent |egal renedy."

Based on this persuasive reasoning, the Court concl udes

that once the statute of limtations has run on an action at | aw,
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a plaintiff cannot save his claimby bringing the concurrent claim
in equity. For the purposes of this case, there exist two
pertinent inquiries: first, does plaintiffs' current equitable
action have a concurrent |egal action; and second, if yes, what
statute of |imtations applies? The first line of inquiry has
al ready been answered; there is no doubt that this action has a
purely legal concurrent action. As stated in this Court's
Menor andum and Or der dated Cctober 12, 1997, plaintiffs could have
brought an entirely legal action by sinply requesting | unp-sum
noney damages. Barnes, slip op. at 11-12. Consequently, because
plaintiffs could have brought this action at |aw, the next |ine of
inquiry is what statute of limtations would be applied in that
| egal action.?®

In order to determ ne what statute of limtations should
apply in this action, the Court nust |ook at the theories of
[iability that underlie a nedical nonitoring claim Under Redl and

Soccer Club, Inc. v. Dep't of the Arny, the Suprene Court of

Pennsyl vania stated that a plaintiff, in part, nust prove that he

was exposed to a proven hazardous substance caused by the

8 The Court also rejects plaintiffs' argunent that
Pennsyl vania | aw woul d not apply any statute of [imtations to a
nmedi cal nonitoring claim Plaintiffs cite Simons v. Pacor, 674
A . 2d 232 (Pa. 1996) to support this position. Simmons, however,
does not address this issue at all. Simons nerely stated that,
under certain circunstances, "recovery for medical nonitoring is
appropriate and just . " This | anguage sinply does not
address plaintiffs' extraordinary argunent that no statute of
l[imtations applies to a nmedical nonitoring claimunlike every
ot her cause of action under Pennsylvania | aw.
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def endant's neqligence. 696 A.2d 137, 145 (Pa. 1997).° The

Redl and Soccer court thus found that a plaintiff nust establish

that the defendant was negligent in order to set forth a nedica

nmonitoring claim Because negligence is the theory of liability
that underlies a nedical nonitoring claim this Court predicts that
t he Pennsylvania Suprene Court, if confronted with this issue,
woul d apply the two year statute of limtations set forthin 42 Pa.
Cons. Stat. Ann. 8§ 5524, Moreover, to the extent that strict
products liability or anintentional tort can act as the underlying
theory of liability for a nedical nonitoring claim which the
parties dispute, the applicable statute of imtations would still
be two vyears because intentional torts and strict products
l[iability are governed by 42 Pa. Cons. Stat. Ann. 8 5524. Having
determ ned what statute of limtations applies to this action, the
Court will now ascertain whether plaintiffs would have been barred

from maintaining a |legal action because of the operation of the

°In Redl and Soccer, the Pennsylvania Supreme Court set forth
the elenents that a plaintiff need prove in order to prevail on a
common | aw claimfor nedical nonitoring:

(1) exposure greater than nornmal background | evels;

(2) to a proven hazardous substance;

(3) caused by the defendant's negli gence;

(4) as a proximate result of the exposure, plaintiff has a

significantly increased risk of contracting a serious |atent

di sease;

(5) a nonitoring procedure exists that nakes the early

detection of the disease possible;

(6) the prescribed nonitoring regine is different fromthat

normal |y recommended in the absence of the exposure; and

(7) the prescribed nonitoring regine is reasonably necessary

according to contenporary scientific principles.
The Court explained that "[p]roof of these elenments wll
naturally require expert testinony." |d. at 146-47.
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statute of limtations.

Cenerally, a plaintiff "is under a duty to use all
reasonable diligence to be properly inforned of the facts and
ci rcunst ances upon whi ch a potential right of recovery is based and
toinstitute suit within the prescribed statutory period." Pocono

| nternati onal Raceway, Inc. v. Pocono Produce, 468 A 2d 468, 471

(Pa. 1983). A claim under Pennsylvania |aw accrues at "the
occurrence of the final significant event necessary to nmake the

cl ai msuabl e." Mack Trucks, I nc. v. Bendi x- West i nghouse Aut onpti ve

Air Brake Co., 372 F.2d 18, 20 (3d Cr. 1966). The "statute of

[imtations begins to run as soon as the right to institute and

maintain a suit arises; Jlack of know edge, mstake, or
m sunderstanding do not toll the running of the statute of
l[imtations." Pocono, 468 A 2d at 471. However, there are sone

exceptions to this narrow rule.
The "discovery rule" is a "narrow exception to this

general rule.” Tohan v. Omens-Corning Fiberglass Corp., 696 A 2d

1195, 1200 n.4 (Pa. Super. 1997). The discovery rule tolls the
statute of Ilimtations to reflect the "plaintiff's conplete
inability, due to facts and circunstances not wwthin his control,
to discover an injury despite the exercise of due diligence.”

Ki ngston Coal Co. v. Felton Mning Co., Inc., 690 A 2d 284, 288

(Pa. Super. 1997). Under the discovery rule, the statute of
[imtations begins to run when the "plaintiff knows, or in the
exerci se of reasonabl e diligence shoul d have known, (1) that he has

been i njured, and (2) that his injury has been caused by another's
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conduct." Bradley v. Ragheb, 633 A 2d 192, 194 (Pa. Super. 1993).

The plaintiff has the burden of proving that he exercised

reasonabl e diligence in bringing his claim Cochran v. GAF Corp.

666 A.2d 245, 249-50 (Pa. 1995). Reasonable diligence is "an
obj ective, rather than a subjective standard. Under this standard,
the plaintiff's actions nust be evaluated to determ ne whet her he
exhi bited those qualities of attention, know edge, intelligence and
j udgnent which society requires of its nenbers for the protection
of their own interests and the interests of others.” 1d. at 249.
Reasonabl e diligence "may require one to seek further nedical
exam nations as well as conpetent |egal representation.”™ 1d. 1In
addition, "when information is available, the failure of a
plaintiff to make proper inquiries is a failure to exercise

reasonabl e diligence as a matter of |aw. " Kingston Coal, 690 A 2d

at 28.
In contrast, plaintiffs contend that the continuing tort
doctrine applies to this case. Plaintiffs cite to the follow ng

passage in Page v. United States, 729 F.2d 818, 821-22 (D.C. Cir.

1984), for the proposition that they may avail thenselves to the
doctrine of continuing harmin lieu of the discovery rule:

It is well-settled that when a tort involves continuing
injury, the cause of action accrues, and the limtations
period begins torun, at the tine the tortious conduct ceases.
Since usually no single incident in a continuous chain of
tortious activity canfairly or realistically beidentified as
t he cause of significant harm it seenms proper to regard the
cunmul ative effect of the conduct as actionable. Moreover,
si nce one shoul d not be all owed to acquire aright to continue
the tortious conduct, it follows logically that statutes of
[imtation should not run prior to its cessation .
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Relying on this case, and others, plaintiffs argue that their
medi cal nonitoring clains are not barred by the statute of
limtations because the continuing harm doctrine applies.
Specifically, plaintiffs argue that "defendants' defective design,
manuf acturing, and sale of cigarettes that are intended to be as
addi ctive as possible, suppression of research regarding the

har nf ul ness of snoking and other conduct constitute a conti nuing

harmthat has, and continues to be, inflicted on plaintiffs and the
entire class." (Pls.' Br. at 100) (enphasis added).
Notwi t hstanding plaintiffs' argunent, the Court finds
that the continuing harm doctrine sinply does not apply to the
facts of this case. It is axiomatic that the statute of
limtations applies in cases involving product defects and begi ns
to run when the plaintiff knows, or should have known, of his
injury and that it has been caused by another. Bradley, 633 A 2d
at 194; Cochran, 666 A 2d at 249. Moreover, in "a |atent di sease
case [or "creeping disease" case], . . . where the claimis not
di scoverabl e despite the exerci se of due diligence, thelimtations

period is tolled under the 'discovery rule.'" Gunsalus v. Cel otex

Corp., 674 F. Supp. 1149, 1153 (E.D. Pa. 1987) (citation omtted).

I n cases i nvol vi ng exposure to a hazardous substance, Pennsyl vani a

courts specifically have rejected the continuing tort theory. As
t he Pennsyl vani a Superior Court has witten:

In Ant hony v. Koppers Co., 284 Pa. Super. 81, 425 A 2d

428 (1980), revers'd on other grounds, 469 Pa. 119, 436 A 2d

181 (1981), we reviewed the application of the statute of

limtations to cases in which the plaintiff has contracted a
di sease froma continuous exposure to a hazardous substance.
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We found that other jurisdictions have taken one of three
approaches to these "creeping di sease" cases:

A few jurisdictions have held that in a creeping di sease
case the statute starts to run with the plaintiff's
"first breath"” if the hazardous substance, even t hough he
does not discover his disease or its cause until many
years later. The first breath rule, however, has led to
such harsh results that it has been w dely repudi ated.
Q her jurisdictions have vi ewed subjecting the plaintiff
to exposure as a continuing tort and have adopted what
may be call ed "l ast breath” rul e, under which the statute
of limtations starts to run at the |ast exposure, but
neither has this rule proved satisfactory. Garrett v.
Rayt heon Co., 368 So.2d 516 (Ala. 1979) (statute of
l[imtations barred suit for injuries from exposure to
radi ati on where the | ast exposure occurred in 1957, even
t hough synptons were not nmanifest until 1975) .
Accordingly, a majority of the jurisdictions that have
consi dered this issue, includingthe Suprene Court of the
United States, have held that the discovery rul e applies
to creeping disease cases. See Uie v. Thonpson, 337
U S. 163 (1949).

* * %

W further noted, that while our Suprene Court had
indicated that it mght apply a "last breath"” analysis, see
Plazak v. Allegheny Steel Co., 324 Pa. 422, 188 A 2d 130
(1936), it had in fact subsequently applied the discovery
rule. See Caibattoni v. Birdsboro Steel Foundry & Machine
Co., 386 Pa. 179, 125 A 2d 365 (1956).

Stai ano v. Johns Manville Corp., 450 A 2d 681, 683-84 (Pa. Super.

1982) (enphasis added) (citations omtted). Consequently, it is
obvious to this Court that the Pennsylvania state courts apply the
di scovery rul e in "creepi ng di sease" cases, not the continuing tort
doctri ne.

The Third Crcuit agrees. In Kichline v. Consolidated

Rail Corp., 800 F.2d 356 (3d Cir. 1986), the Court of Appeals

expl ai ned:

[ C] onti nui ng conduct of defendant will not stop the ticking of
the limtations cl ock begun when plaintiff obtained requisite
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information. On discovering an injury and its cause, a
cl ai mnt must choose to sue or foregone that remedy. . .
Once di scovery occurs, . . . it beconmes necessary to consi der
the other side of the coin -- the policy against the
presentation of stale clains.

Id. at 360. See also Allgood v. R J. Reynolds Tobacco Co., 80 F. 3d
168, 170 (5th Cir.) (where "the causal rel ati onshi p bet ween snoki ng
and [plaintiff's] injuries was known to [plaintiff] at |east as
early as February 1986 . . . the theory of continuing tort is
immaterial . . . because the statute of limtations began to runin
February of 1986").

Under plaintiffs' theory, the statute of limtations
would not begin to run until the plaintiffs were no |onger
"exposed" to the alleged hazardous substances in defendants'
cigarettes, wthout regard to whether or not the they knewof their
injury and its cause. This approach is contrary to Pennsylvania
law and its application here would "hinder and frustrate the

ultimate aimof limtations periods."” Casner v. Anerican Federal

of State, County & Municipal Enployees, 658 A 2d 865 (Pa. Super.

1995). Pennsylvania courts sinply do not apply the continuing tort
doctrine to cases involving defective products or | atent di seases.
Significantly, plaintiffs do not dispute that the discovery rule
applies to products liability cases, and they do not cite any
Pennsyl vania product liability cases that actually apply the
continuing tort theory to toll the running of the statute of
limtations. Further, plaintiffs do not in any manner attenpt to
address the Stai ano case, wherein the Pennsyl vani a Superior Court

held that the discovery rule, not the continuing tort doctrine,
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applies to a "creepi ng di sease case" based upon asbestos exposure.
Finally, the cases cited by plaintiffs, which do not involve work
pl ace discrimnation, sinply do not support their position.?*
Because plaintiffs have been unable to denonstrate that the
continuing tort doctrine should be applied to the facts of this
case, the Court will only apply the discovery rule, if it is
appl i cabl e.

A cl ai munder Pennsyl vani a | awaccrues at "t he occurrence
of the final significant event necessary to nake the cl ai msuable."

Mack Trucks, 372 F.2d at 20. Hence, the first stepinthis Court's

analysis is to determne when the final event, necessary to nake
plaintiff's medical nonitoring clai msuable, occurred. Exam ning
the elenents of a nedical nonitoring claim the Court finds that
each plaintiffs' cause of action for nedical nonitoring accrued
when the plaintiff was placed at a "significantly increased risk of

contracting a serious | atent disease."' Redland, 696 A 2d at 145.

°See (Defs.' Reply Br. Statute Limitations at 10-12).

Y1'n adopting this event as the "last event" that nakes
plaintiffs' claimsuable, the Court perforce rejects plaintiffs’
argunent that a nedical nonitoring claimis not about "increased
ri sk" but rather "long-termexposure.” (Pls." Br. at 102-04).

It is not "the fact of |ong-term exposure" which creates the need
and justification for nmedical nonitoring; rather, it is the
"increased risk of contracting a serious |latent disease"” which
creates the need for nedical nonitoring. For exanple, long-term
exposure to a substance that does not cause an increased risk of
di sease would not entitle a plaintiff to recover nedica

nmoni toring. Conversely, short-term exposure to a hazardous
subst ance that does cause an increased risk of contracting a
serious |latent disease would entitle a plaintiff to recover

medi cal nonitoring. For exanple, if a nuclear power plant
negligently rel eased hazardous substances over a w de

geogr aphi cal area over a short period of tinme, and the people

30



It is at this point in time —when a person, because of
another's negligence in exposing him or her to a hazardous
substance beyond normal background levels, is placed at a
significantly increased risk of contracting a serious |atent
di sease —that a person can maintain a nedical nonitoring claim
After a person has been exposed to a hazard substance beyond nor nal
background | evel s due to anot her's negligence, and has been pl aced
at a significantly increased risk of contracting a serious |atent
di sease as a proximate result of the exposure, this person can
successfully maintain a nedical nonitoring claimas long as this
person can satisfy the remaining elenents articul ated i n Redl and,
that is, proving "a nonitoring procedure exists that makes the
early detection of the disease possible; the prescribed regine is
different from that normally recommended in the absence of the
exposure; and the prescribed nonitoring regime is reasonably
necessary accordi ng to contenporary scientific principles.” 1d. at
147. Havi ng determ ned when the | ast event needs to occur to nmake
a nmedical nonitoring claimsuable, the Court wll now determ ne
when the "l ast event" occurred for each plaintiff that nmade their

medi cal nonitoring claimsuable.

wi thin this geographical area were placed at a significantly
increased risk of contracting a serious |atent disease as a

proxi mate result of this exposure, all of these individuals would
be entitled to bring a nmedical nonitoring claim Thus, a nedical
nmoni toring claimneed not be about "long-term exposure,” rather
the central consideration in determning a plaintiff's
entitlenent to maintain such a claimis whether this person has
been placed at a significantly increased risk of contracting a
serious | atent disease.
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In order to determ ne when the "last event" occurred for
each plaintiff, the Court nust perforce determ ne when their
exposure to snoking placed themat "a significantly increased risk
of contracting a serious |atent disease.”" To sinply this inquiry,
and to err in favor of plaintiffs, this Court will use plaintiffs’
experts' own proposed testinony as to when each and every naned
representative becane eligible to participate in the nedical
nonitoring program In this regard, plaintiffs' experts have
proposed certain dates at which plaintiffs would be entitled to
participate in the proposed nedi cal nonitoring program According
to plaintiffs' expert Dr. Burns, a person who has snoked 15-20
cigarettes a day for 10 years woul d be entitled to receive three of
the seven proposed tests, i.e., it is only after a person has
snoked 10-15 cigarettes per day for 10 years that this person has
been placed at a "significantly increased risk of contracting a
serious latent disease,” which would entitle this person to
participate, albeit not fully, in plaintiffs' proposed program *?
Under the Petty-Hyers Program a person would be entitled to
medi cal nonitoring if he or she has a twenty pack-year history,
thus, it is at the twenty pack-year | evel that a person, under the
Petty-Hyers Program is placed at a "significantly increased risk

of contracting a serious disease." To err in favor of the

2Under this scenario, a five-year pack snoker (a person who
has snoked 10 cigarettes per day for 10 years) would qualify for
medi cal nonitoring because according to plaintiffs' experts this
person has been placed at a significantly increased risk of
contracting a serious |atent disease.

32



plaintiffs, this Court wll only apply the "twenty pack-year" | evel
in determining when the plaintiffs' nmedical nonitoring clains

accrued.

¥I'n applying this twenty pack-year |evel, the Court
perforce rejects plaintiffs' argunent that each naned plaintiff's
claimaccrued only after they net the certain requirenents of
each sub-level of Dr. Burns' program In their brief, plaintiffs
argue that their clains could not have accrued —in other words,
they were not placed at an increased risk of contracting a
serious |latent disease —until each plaintiff had net the
requirenments of the sub-level nedical nonitoring group for which
they are currently able to participate. For exanple, plaintiffs
argue that M. Barnes was not able to receive the full conpl enent
of medical nonitoring tests (all seven diagnostic tests) until he
had snoked one pack per day for twenty years and reached the age
of 50; under plaintiffs' reasoning, M. Barnes' right to
participate in the full range of medical nonitoring did not arise
until |ast year, when he reached the age of 50. Based on this
reasoning, plaintiffs contend that M. Barnes' claimcannot be
ti me-barred because his claimdid not accrue until |ast year.
However, the following illustration will expose the specious
nature of plaintiffs' argunent. Under plaintiffs' proposed
program a person can participate in the first sub-level of his
nmedi cal nonitoring program when he or she reaches the age of 25
and has snoked 10-15 cigarettes for 10 years. In M. Barnes'
situation, he would have been eligible to participate in the
first sub-level of plaintiffs' proposed nedical nonitoring group
in 1979 because he was over 25 years of age and had been snoking
15-20 cigarettes a day since 1969. By plaintiffs' experts' own
testinony, as of 1979, M. Barnes had been placed at a
"significantly increased risk of contracting a serious |atent
di sease" due to his exposure to cigarette snmoking, i.e., M.
Barnes had been injured. Thus, if M. Barnes was aware of this
injury and its cause in 1979, he would have had only two years
fromthe date of injury to bring his claimfor nedica
monitoring. Under plaintiffs' reasoning, if M. Barnes failed to
bring his claimfor nedical nonitoring before the end of 1981,
M. Barnes could bring a nmedical nonitoring claimafter he
reached the next sub-level of plaintiffs' proposed nedica
monitoring claim For exanple, a person, under plaintiffs’
program is entitled to receive four diagnostic tests after they
reach the age of 40 and have snoked 15 or nore cigarettes for 20
years. Applied to M. Barnes' circunstances, M. Barnes would
have been eligible for sub-level two in 1987 because he was forty
years of age and had snoked the requisite nunber of cigarettes
for 20 years. It appears that plaintiffs are arguing that a
person receives a new "injury" each tine they qualify for
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Appl yi ng the twenty pack-year | evel, the Court concl udes
that five of the six plaintiffs were placed at a "significantly
i ncreased risk of contracting a serious |latent disease,"” and thus
the |l ast event occurred which woul d make their nedical nonitoring
clai ns suable, many years ago. Ms. Rodwel | er has been snoking
approxi mately one to one-a-half packs of cigarettes per day for
about forty-two years. (Rodweller Dep. at 8, 15). At a m ninmum
Ms. Rodwel | er becane a twenty pack-year snoker in 1970; it was
during this year in which she was placed at a "significantly

increased risk of contracting a serious |latent disease.”

di fferent diagnostic testing, and as such, their clai mdoes not
accrue for each sub-level until they reach the requirenents for
t hat sub-Ievel.

The Court, however, nust reject this reasoning as

nonsensical. In order to preserve the integrity and validity of

nmedi cal nonitoring clains, there nmust be a date certain on which

an individual's injury occurs, i.e., a person's injury under

nmedi cal nonitoring, like all other causes of action, only accrues

at one tine. For exanple, in M. Barnes' case, M. Barnes was
injured —he sustained an increased risk of contracting a serious
| atent disease —in 1979 under Dr. Burns' programand in

approxi mately 1984 under the Petty-Hyers Program Thus, M.
Barnes only had, at the outside, two years from 1984 to sue for
nmedi cal nonitoring. Plaintiffs cannot avoid the statute of
[imtations by claimng that a newinjury arises each tine M.
Bar nes becones entitles to participate in a nore advanced nedi cal
nmonitoring program The types of tests that a plaintiff becones
entitled to participate in at each sub-level of a nedical
nmonitoring programdo not at all effect the timng of when the
plaintiff's right to bring a nedical nonitoring claimaccrues.

If plaintiffs' position was accepted, plaintiffs could forever
avoid the bar of the statute of limtations by sinply
constructing many different levels in their medical nonitoring
program and claimng that each plaintiff has recently satisfied

t hese requirenents, even if the plaintiff had know edge of his
injury and its cause for many years. This result is anathema to
our system of jurisprudence, which provides stability to everyday
life by ensuring that stale clains will not be cognizable in a
court of |aw
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Therefore, Ms. Rodwel | er had approxi mately until the end of 1972 to
bring her nmedical nmonitoring claim she did not. Thus, unless M.
Rodwel | er can denonstrate that her claimis saved by the discovery
rule, her claim would be tinme-barred. A review of the snoking
hi story of four of the other five plaintiffs denonstrates that they
are in simlar position as Ms. Rodwel ler. ™

Ms. Sal zman has been snoking at | east one to one-a-half
packs of cigarettes per day for about forty-one years. (Salzman
Dep. at 16, 54, 56). At a mninmum M. Salzman becane a twenty
pack-year snoker in 1976. M. Slivak has been snoki ng at | east one
to two packs per day since he was approximately 15 years old —39
years ago. At a mnimum M. Slivak becane a twenty pack-year
snoker in 1978. (Slivak Dep. at 9-11). M. Barnes has been
snoking a pack of cigarettes per day since approximately 1970.
(Barnes Dep. at 111, 124). Thus, M. Barnes becane a twenty-pack
year snmoker in 1990. Finally, Ms. Potts has been snoking at | east
one pack of cigarettes a day for the | ast 44 years. (Potts Dep. at
33). At amninmm Potts becane a twenty-pack year snoker in 1973.

Based on these facts, and w t hout applying the discovery
rule, the nedical nonitoring clains of these five plaintiffs are
barred by the two year statute of limtations. For exanple, M.
Rodwel | er had approxi mately two years fromthe end of 1970 to bring

her nedical nonitoring claim M. Salzman had until the end of

““G aran McNally has only been snoking for approxi mately
el even years; her claimcould not have accrued until sonetine
| ast year. Thus, the statute of limtations would not bar her
claim

35



1978 to bring her claim M. Slivak had until the end of 1980.
Ms. Potts should have filed her claimby no |ater than the end of
1975, and M. Barnes, who cane nearest to satisfying the statute of
limtations, should have filed his claimby the end of 1992. Under
a pure statute of limtations analysis, these five plaintiffs'
clains are barred by the statute of limtations because they waited

° Even if

until 1996 to file their claims for nedical nonitoring.?
this Court applied the discovery rule, the clainms of these five
plaintiffs would be barred.

The discovery rule tolls the statute of limtations to
reflect the "plaintiff's conplete inability, due to facts and
ci rcunstances not within his control, to discover aninjury despite
t he exercise of due diligence."” Kingston, 690 A 2d at 288. Thus,
to the extent these five plaintiffs were unable to discover their
injury due to facts not within their control, the Court will apply
t he discovery rule. Under the discovery rule, the statute of
[imtations begins to run when the "plaintiff knows, or in the
exerci se of reasonabl e diligence shoul d have known, (1) that he has
been injured, and (2) that his injury has been caused by another's

conduct." Bradley, 633 A 2d at 194. The plaintiff has the burden

of proving that he exercised reasonable diligence in bringing his

“Courts in this Circuit have long held that general
references to the tinme when a claimaccrued, as long as that tine
was outside the statute of limtations period, are sufficient to
bar a claimas a matter of law. See Kichline, 800 F.2d at 357
Czyzewski v. Consolidated Rail Corp., No. CIV.A 96-3716, 1997 W
9791 (E.D. Pa. Jan. 9, 1997); Souders v. Atlantic Richfield Co.,
746 F. Supp. 570 (E.D. Pa. 1990).
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claim Reasonable diligence is "an objective, rather than a
subj ective standard. Under this standard, the plaintiff's actions
nmust be eval uated t o det ermi ne whet her he exhi bited those qualities
of attention, know edge, intelligence and judgnent which society
requires of its nenbers for the protection of their own interests
and the interests of others."” Cochran, 666 at 249.

Appl ying these principles to the facts of this case, the
Court finds that each of these five plaintiffs knew, or shoul d have
known, that snoking cigarettes put him or her at a significantly
i ncreased risk of contracting a serious | atent di sease years before
they filed the instant suit. Thus, the nmedical nonitoring clains
of these five plaintiffs are barred by the statute of limtations.
Wien a Court is asked to apply the discovery rule, the rel evant
guesti on posed i s whet her an ordi nary person, exerci sing reasonabl e
di I i gence, woul d have known or shoul d have known of his injury and
its cause. In this case, each plaintiff should have known or did
know t hat snoki ng caused themto be placed at an increased ri sk of
contracting a serious |atent disease.

Since the 1980s, every doctor seen by M. Barnes for
hypertension has told himto stop snoking. (Barnes Dep. at 92).
Dr. Brownstein, his doctor in the md-1980s, took Barnes'
cigarettes and threw them away every tinme Barnes cane in for a
visit. |1d. at 35-36. Indeed, M. Barnes stated that at the tine
of these visits in the 1980s, he "kn[e]w that cigarettes are no
good for you if you have any type of |ung disease." (Barnes Dep.

at 36). Further, M. Barnes stated that he believed that his
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father's death fromlung cancer was partially caused by snoking.
(Barnes Dep. at 128-29). Finally, M. Barnes testified at
deposition that none of the warnings on cigarettes, which inform
snokers of the risks of snoking, provided hi mwith any i nformation
that he already did not possess. (Barnes Dep. at 156-57). Based
on these facts, it is obvious that Barnes knew t hat snoki ng caused
himto be placed at an increased risk of contracting a serious
| atent di sease by at | east the m d-1980s. Because M. Barnes knew
of his injury and its cause, Barnes should have filed suit for his
medi cal nonitoring claimby the end of 1992, which he failed to do.
Thus, his claimis tinme-barred.

Ms. Potts has |ikew se known for years that snoking put
her at an increased risk of contracting a serious |atent disease.
By her own adm ssion, Potts |earned "for sure" that cigarette
snoking created an increased risk of disease in 1966, when the

Surgeon General's first warnings were put on cigarette packages. ™

To the extent that plaintiffs' raise a "reverse
preenption"” argunent, this Court rejects such an argunent. The
"reverse preenption” doctrine, first discussed in C pollone v.

Li ggett G oup, Inc., 893 F.2d 541 (3d Cir. 1990), aff'd in part,
rev'd in part, 505 U S. 504 (1992), had not hi ng what soever to do
with notice or statute of limtations issues. Instead, in

Ci pollone, the defendants were prevented fromaffirmtively using
plaintiff's know edge of cigarette warning | abels to establish
conpar ati ve negligence under the New Jersey Conparative
Negl i gence Act on a duty to warn claim |d. at 555-59. At no
point did the Third GCrcuit in Gpollone hold that a plaintiff's
post - war ni ng knowl edge could not be introduced by the defendant
for any purpose. To the contrary, the court held that this

know edge was relevant to whether the plaintiff had mtigated her
damages. Thus, plaintiff's reliance on the reverse-preenption
doctrine is msplaced and plaintiffs' know edge of the warnings
remains relevant to the statute of limtations. However, even if
the Court did not consider plaintiff's know edge of the warning
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In addition, and nore inportantly, Ms. Potts was informed by her
cardiologist in the late 1980s that she was at a significantly
i ncreased risk of contracting heart di sease, inthe formof cl ogged
arteries, fromsnoking. (Potts Dep. at 95-97). |In fact, she has
al ready been infornmed that she has contracted such heart di sease.
Id. Ms. Potts also was told by her doctors in 1991 that "she needs
to stop snoking due to the fact that [her vocal cord problen] could
beconme a nmlignant problem™ (Defs." Mdt. Summ J. Statute
Limtations Ex. 11). It is clear fromher own testinony that Ms.
Potts knew t hat snoki ng placed her at a serious risk of disease in
1966 and continuously through the 1980s and 1990s. Even assum ng
that the discovery rule tolled Ms. Potts' claimuntil 1991, when
her doctors told her that her vocal cord problem could becone
mal i gnant, Ms. Potts' nedical nonitoring claimis still untinely.

Ms. Rodwel l er has known since the |ate 1950s or early
1980s that snoking created an increased risk of contracting a
serious |atent disease. M. Rodweller first | earned the danger of
snmoking from her doctors. As early as 1959, for instance,
Rodwel | er was told by a doctor that snoking would put scar tissue
on her vocal cords and it was in that year that she realized that
"cigarettes affected [ her] body." (Rodweller Dep. at 120, 200-01).

Since this tine, Ms. Rodwell er admts that all of her doctors have

advi sed her to quit snoking because "[i]t can make [her] ill" and
| abels, plaintiffs still would possess the requisite know edge of
their injury and its cause so that their clains would still be

ti me-barred.
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because "[she] was a good candidate for enphysema."” (Rodweller
Dep. at 151). In addition, M. Rodweller knew in 1985 that
pl eurisy, a severe chronic lung disorder, was associated wth
cigarette snoking, and she told her daughter that it coul d happen
to her if she did not stop snoking. (Hand Dep. at 23-25). Based
on Ms. Rodweller's own sworn testinony, it is clear that at a
mnimum M. Rodweller knew of, or should have known, that
ci garette snoking placed her at an increased risk of contracting a
serious |atent disease. Thus, Ms. Rodweller's claimis tinme-
barr ed.

Ms. Sal zman al so knew | ong ago t hat snoki ng significantly
i ncreased her risk of contracting a serious | atent disease. Inthe

1980s, one of Salzman's doctors told her to stop snoking. The

doctor explained, "it's really bad for you, you can get enphysens,
cancer." (Sal zman Dep. at 34). This information was confirmnmed by
two separate anesthesiol ogists. (Sal zman Dep. at 30-31). In

addition to being directly told by her doctors that she could
contract these di seases, Ms. Sal zman urged her son, throughout the
1980s, to quit snoking because of the dangers of snoking. (Richard
Sal zman Dep. at 47; Arthur Sal zman Dep. at 74-75). Furthernore,
Ms. Sal zman attended a "Snokers Enders Programi in the 1980s
because she wanted to quit due to the risks of snoking. (Salzman
Dep. at 146). From these facts, a reasonable juror could not
otherwise conclude that M. Salzman knew of the risks of
contracting a serious |atent disease fromsnoking as early as the

m d- 1980s. Hence, her nedical nonitoring claimis time-barred.
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Finally, M. Slivak simlarly believed years ago that
snoking significantly increased his risk of contracting a serious
| atent disease. After 1985, M. Slivak had read the warnings on
t he packages of cigarettes. (Slivak Dep. at 34-35). |In addition,
inthe early 1980s, Slivak discussed with his fam |y that snoking
may have been the cause of his wife's cancer. (Slivak Dep. at 30-
31). Mre inportantly, Slivak's doctors connected snoking to his
heart disease. In the 1980s, three or four separate physicians
told Slivak that snoking was part of the reason that he was
experiencing heart troubles. (Slivak Dep. at 15-16). Further,
during two separate hospital visits in 1989 and 1993, Slivak was
instructed not to snoke by his doctors. (Slivak Dep. at 61-67).
Finally, from1982 to 1988, Slivak warned hi s daughter that snoking
coul d cause cancer. (Steep Dep. at 18). Based on these facts, no
reasonabl e juror could otherw se conclude that M. Slivak knew of
the his injury —that he was at a significantly increased risk of
contracting alatent di sease —and its cause —snoki ng. Therefore,
M. Slivak's nedical nonitoring claimis time-barred.

Plaintiffs advance one final argunment against finding
that the clainms of these five plaintiffs are barred by the statute
of limtations. Plaintiffs contend that the statute of limtations
shoul d not be appli ed because their nedical nonitoring clains could
not have been brought earlier due to the fact that nedical
nmonitoring is a relatively new cause of action. |In disposing of
this argunent, the Court first notes that this argunent directly

contradicts plaintiffs' argunment that this claimcan be certified
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because it is not an immture tort. Second, several Pennsylvania

cases in the 1980s di scussed the commpn | aw cause of action for

nmedi cal nonitoring. See Peterman v. Techalloy Co., Inc., 29 Pa. D.

& C. 3d 104 (Montgonery County C.C P. 1982); Habitants Against

Landfill Toxicants v. City of York, No. CV.A 84-S-3820, 1985 W

19991 (York County C.C.P. May 20, 1985). And the federal district
courts in Pennsylvania have been adjudi cating nedical nonitoring

clains since the early 1980s. See Inre Three Mle Island Litig.,

87 F.RD. 433 (MD. Pa. 1980); Linkous v. Medtronic, Inc., No.

Cl V. A 84-1909, 1985 W. 2602 (E.D. Pa. Sept. 4, 1985); Villari v.

Terminix Int'l, Inc., 663 F. Supp. 727 (E.D. Pa. 1987). Finally,

in 1990 the Third Circuit explicitly cited this authority and

unanbi guously stated, "W agree with Merry [v. Westinghouse El ec.

Corp., 684 F. Supp. 847 (MD. Pa. 1988)], and predict that the
Suprenme Court of Pennsylvania would follow the weight of the
authority and recogni ze a cause of action for nmedical nonitoring."

Inre Paoli R R Yard PCB Litig., 916 F. 2d 829, 852 (3d G r. 1990)

("Paoli 1"). Paoli I was handed down six full years before the
plaintiffs, here, filed their conplaint; thus, even if the Court
were to toll the plaintiffs' statute of I[imtations until Paoli |
was handed down, the clains of the five plaintiffs discussed above
woul d still be time-barred.

In sum the Court will grant in part and deny in part
def endants' notion for sunmary judgnment based on the statute of
[imtations. The notion is denied to the extent that defendants

seek summary j udgnent against Ms. McNally; it is, however, granted
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to the extent that they seek sunmary judgnent against WIIliam
Barnes, Catherine Potts, Norma Rodweller, Barbara Sal znan and
Edward Sli vak.

V. Affirmative Defenses

Def endant s al so nove for summary judgnent agai nst C aran
McNal Iy, WIliam Barnes and Catherine Potts on the grounds that
their clains are barred by the affirmati ve defenses of contributory
negl i gence, assunption of risk and consent to exposure to a
hazar dous substance.'’ Because sunmary judgnment has been entered
against M. Barnes and Ms. Potts, the Court will only consider
defendants' argunents against M. MNally. In this regard,
def endants argue that Ms. MNally knew, before she began snoking
cigarettes on a regular Dbasis, that snoking cigarettes
significantly increased her risk of contracting a serious |atent
di sease. Defendants also claimthat the undisputed facts of the
record al so establish that, well before making any serious effort
to quit snoking, M. MNally knew that snoking cigarettes
significantly increased her risk of contracting a serious |atent
di sease. Based on these reasons, defendants contend that M.
McNally's claim is barred by the doctrines of contributory

negl i gence, assunption of risk and consent.

YAl t hough defendants do not agree that plaintiffs can
proceed on theories of intentional tort or strict liability under
a nmedical nonitoring claim defendants assunme for the purposes of
this notion that plaintiffs can proceed on these theories.
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In response, plaintiff' rejoins that none of these
defenses bar her nedical nonitoring claim for the follow ng
reasons. First, the defenses of contributory negligence,
assunption of risk and consent are barred by the equitabl e doctrine
of uncl ean hands. Second, the defenses of contri butory negligence,
assunption of risk and consent are inapplicable to the facts of
this action and unavailable to the defendants. Third, public
policy prohibits assertion of contributory negligence, assunption
of risk and consent under the circunstances of this case.

To begin, plaintiff urges this Court to exercise its
equi tabl e powers to bar defendants fromasserting its affirmative
def enses because of defendants' intentional and fraudul ent conduct
towards plaintiffs. (Pls.' Br. at 2, 70-74). The Court, however,
wll not do so. Plaintiff, first, cannot argue that defendants
have engaged in fraudul ent conduct because she has dropped any
fraud counts fromthe conplaint. In addition, plaintiffs' counsel
represented to this Court during the class certification hearing
that plaintiffs do not assert a fraud or m srepresentation claim
"We never said msrepresentation. W don't have a fraud or
m srepresentation count inthis Conplaint. Thelawin Pennsyl vani a
is not good on a class-wi de basis for that particular issue. The
lawis relatively clear, for exanpl e, under our consumer protection

statute that individual issues of reliance when you tal k about

®Because the Court has already held that summary judgment
will be entered against five of the six plaintiffs, the Court
W ll use the word "plaintiff" to refer solely to Ms. MNally.
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advertising, that those issues are individual." (Transcript of
Proceedi ngs dated March 6, 1997 at 16-17). Because plaintiffs have
chosen not to maintain fraud clains, in order to increase their
chances of succeeding on the class certification issue, the
pl aintiffs cannot now rei ntroduce these clains under the guise of
nmere factual allegations. Thus, the Court cannot bar defendants
fromasserting affirmati ve defenses on the grounds that they have
acted fraudul ently because fraud, sinply put, is not part of the
case anynore.

Further, it is lawas set forth by both the United States
Suprenme Court and t he Pennsyl vani a Suprene Court that the equitable
doctrine of unclean hands nmay be applied only agai nst one seeking
equitable relief. The unclean hands doctrine is based upon the
age-old nmaxi mthat "he who cones into equity nust conme with cl ean
hands.” A court may not, however, use its equitable powers to
deprive defendants of a | egal right to which they woul d ot herw se
be entitled in an action at |aw The theories asserted by
plaintiff in this present action, 1i.e., negligence, strict
liability and intentional tort, to support their claim for
equitable relief, are legal, not equitable, theories. W Page

Keeton, et al., Prosser and Keeton on the Law of Torts, 88 28, 98,

105 (5th ed. 1984). I ndeed, plaintiff acknow edges that the
affirmati ve defenses set forth by defendants are "l egal defenses.”
(Pl's." Br. at 72).

It iswell-settled that a party may assert both equitable

and | egal defenses in an action in equity. See Liazis v. Kosta,
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Inc., 421 Pa. Super. 502, 618 A 2d 450 (1992). In the senm nal case
of Manufacturers' Finance Co. v. MKey, 294 U S. 442 (1935), the

United States Suprene Court, quoting in part the Pennsylvania
Suprenme Court, held that a court in equity could not deprive a
party of its legal rights based on the uncl ean hands doctrine or
the related maxim "he who seeks equity nust do equity." The

Manuf acturers court stated:

The nmere fact that a party is obliged to go into a federa

court of equity to enforce an essentially legal right .

under controlling state | aw does not authorize that court to
nodify or ignore the terns of the | egal obligations upon the
claim [just] because the court thinks, that these terns are
harsh or oppressive or unreasonable. A party nmay stand upon
the terns of a valid contract in a court of equity as he may
inacourt of law. "If he asks no favors, he need grant none.
But if he calls upon a court of chancery to put forth its
extraordi nary powers and grant hi mpurely equitablerelief, he
may with propriety be required to submt to the operation of
a rule which always applies in such cases, and do equity in
order to get equity."” The petitioner here did not seek
equitable relief. It sought an enforcenment of its | egal
rights; and, as said by the Suprene Court of Pennsylvania,
"Legal rights are as safe in chancery as they are in a court
of aw, and, however strong an appeal may be to the consci ence
of a chancellor for equitable relief, heis powerless to grant
it if the one fromwhomit nust cone will be deprived of a
legal right." Colonial Tr. Co. v. Central Tr. Co., 243 Pa.
268, 276, 90 A. 189, 191 [(1914)]. The maxim "he who seeks
equity nust do equity" presupposes that equitable, as
di stingui shed from legal, rights, substantive or renedial,
have arisen fromthe subject-matter in favor of each of the
parties; and it requires that such rights shall not be
enforced in favor of one who affirmatively seeks their
enf orcenent except upon condition that he consent to accord to
the other his correlative equitable rights.

Id. at 449 (citations omtted) (enphasis added). I n deciding
whet her the District Court could invoke its equitable powers to
strip the petitioner of its legal rights, the Suprenme Court, in

reversing the lower court, stated that:
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As al ready appears fromwhat has been said, the decrees bel ow
rest wholly on the untenabl e assunption that petitioner's
rights are subject to denial or curtailnment in virtue of
equitable principles applicable only against one who
affirmatively has sought equitable relief; and here that was
not the case. The question, or extent, of petitioner's |egal
rights, relieved of this assunption, has been neither
determ ned nor considered upon the facts or the applicable

I aw.
ld. at 453. Based on the Suprenme Court's reasoning in
Manuf acturers', it is clear that a court, sitting in equity, cannot

invoke its equitable powers to strip a party of its legal rights,
whet her these rights be clains or defenses.

The Pennsyl vani a courts have al so fol | owed Manuf act urers'’

hol ding that a party's | egal rights may not be precl uded by a court
sitting in equity. The Supreme Court of Pennsylvania cited

Manuf acturers' with approval in Universal Builders, Inc. v. ©Mon

Mot or Lodge, Inc., 430 Pa. 550, 244 A 2d 10 (1968). |In Mon Mtor,

t he Suprenme Court stated, in declining to apply the uncl ean hands
doctrine to deny plaintiff a legal right, that:

[All though it has been said that the clean hands doctrine
applied in courts of law as well as in courts of equity, it
generally has been held that the doctrine operates only to
deny equitable, and not legal, renedies. The plaintiff in
this case was granted, not a special equitable renedy, but
only a noney decree. |In effect, Universal received what it
woul d have if the action had been at lawin assunpsit. W are
not persuaded that the cl ean hands doctrine shoul d be applied
to deny plaintiff this |legal right.

Uni versal Builders, 430 Pa. at 555-56 (enphasis added). See also

Hought on v. Restl and Menorial Park, 343 Pa. 625, 23 A 2d 497 (1942)

(hol ding that a court of equity cannot deprive a party of its |egal
rights).

The | essons fromthese cases are two-fold. First, |egal
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def enses do not becone equitabl e defenses sinply because they are
asserted in an action in equity. Second, equitable principles such
as the doctrine of unclean hands nay not be used to deprive a
def endant of legal rights —renedi es or defenses. Applying these
| essons, the Court finds that defendants have alegitimate right to
rai se the | egal defenses of contributory negligence, assunption of
risk and consent.!® Therefore, the Court cannot exercise its
equi tabl e powers to deprive defendants of their legal rights. In
addition, as this Court has noted supra and by way of prior order,
this case is not purely an equitable action; indeed, it inplicates
both [ egal and equitable rights. Thus, it would be even |ess
appropriate for this Court to exercise its equitable powers to bar
defendants from asserting it affirmative, |egal defenses. Thus,
the Court will not do so.

The Court also will not exercise its inherent equitable
powers to bar defendants' affirmative defenses based upon
consi deration of public policy. The |l awas expressed by the United

States Suprene Court in Manufacturers' nmekes it clear that a court

cannot utilize its equitable powers to deny parties their |ega
rights under controlling state |law regardless of how strong an

appeal is made to the consci ence of the court. See Manufacturers',

“The Court recognizes that consent and assunption of risk
are technically not defenses in that a plaintiff nust prove |ack
of consent as part of his intentional tort and that the
assunption of risk analysis, under Pennsylvania |aw, nmay nore
properly be characterized as part of the duty analysis. However,
for the purposes of this section of the nmenorandum the Court
will refer to consent and assunption of risk as affirmative
def enses.
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supr a. | ndeed, the affirmative defenses of contributory
negl i gence, assunption of risk and consent are the product of
public policy devel oped over centuries and renmain the law in the
Comonweal th of Pennsyl vani a. In the face of the substanti al
public policy reasons for all ow ng defendants to assert affirmative
defenses, plaintiff nust cone forward wth substantial public
policy reasons and authority to support the extraordi nary position
that this Court should deprive defendants of their |egal rights.
Plaintiff has failed in this regard; indeed, she cited no cases to
support her position.
Incontrast toplaintiff's position, the Suprene Court of
Pennsyl vani a has st at ed:
Even recognizing that a court of equity has broad powers,
"[1]t is a mstake to suppose that a court of equity is
anmenabl e to no | aw, either common or statute, and assunes the
rule of an arbitrary legislator in every particular case,"”
Bl ackstone's Commentaries on the Law 732 (B. Gavit ed. 1941).
When the rights of a party are clearly established by defined

principles of |aw, equity should not change or unsettle those
rights. Equity follows the |aw.

First Federal Sav. & Loan Ass'n of Lancaster v. Swift, 457 Pa. 206,

210, 321 A 2d 895, 897 (1974). It has also been said that "a court
of equity follows and is bound by rules of |aw, and does not use
equi t abl e consi derations to deprive a party of his rights at law "

Bauer v. P.A. Cutri Co. of Bradford, 434 Pa. 305, 310, 253 A 2d

252, 255 (1969). "It is certainly not true that a chancellor in
equity has the boundl ess discretion to do as he sees fit. Rather,
it is well-established that a chancellor in equity nust follow

clearly fixed and established principles of law" Wade v. S.J.
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G oves & Sons Co., 283 Pa. Super. 464, 472, 424 A 2d 902 (1981).

Appl yi ng these principles here, the Court concl udes t hat
it would be inappropriate to deprive defendants of their
affirmative, |egal defenses. |Indeed, the | aw of Pennsyl vani a and
the United States Suprene Court clearly holds that no matter the
appeal to the conscience of the chancellor, a court in equity
cannot deprive a party its entitlement to its legal rights.
Al though this Court recognizes that inportant public policy
considerations areinplicated by plaintiff's claim counterbal anced
agai nst these interests are those public policy considerations that
have long forned the bedrock upon which defendants' affirmative
defenses rest. In light of the many cases cited above, which form
an inportant thread of our equity jurisprudence, this Court wll
not, and cannot, properly deprive defendants of their | egal rights.
Once a Court assunes the authority to deprive litigants of their
wel | - est abl i shed and cheri shed | egal rights, the central principles
of our judicial system—inpartiality and neutrality —are forever
weakened. This Court will not assist in this endeavor

Because defendants are entitled to assert their
affirmati ve defenses, the Court nust now deci de whet her defendants
are entitled to sunmary judgnent against Ms. MNally on their
affirmati ve defenses. The first defense raised by defendants is
that of contributory negligence; the Court thus turns to this
I ssue.

As a threshold question, and in order to resolve a

di spute of the parties, the Court nust deci de whet her conparative
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or contributory negligence will apply to this case. Looking to
gui dance fromthe courts of Pennsylvania, this Court finds that
this i ssue has never been addressed. Thus, this Court, as a court
sitting in diversity and applying Pennsylvania |aw, nust predict
how t he Pennsyl vania Suprene Court would rule. The Pennsylvania
Conpar ative Negligence Act, 42 Pa. Cons. Stat. Ann. 8§ 7102(a), by
its express |anguage is applicable only to "actions brought to
recover damages for negligence resulting in death or injury to
person or property . . . ." In their Second Anended Conpl ai nt, the
plaintiffs do not seek damamges, but rather a court-supervised
nonitoring program to detect serious |atent diseases for which
plaintiffs are at a significantly increased risk as a result of
snoki ng the defendants' cigarettes. Mreover, both the defendants
and plaintiffs are alleged to have been negligent. From t hese
facts, it appears that contributory negligence would apply inlieu

of conparative negligence. Comobnwealth Federal Sav. & Loan Assoc.

v. Pettit, 137 Pa. Commw. 523, 586 A 2d 1021 (1991).

Despite this appearance however, the Court finds that if
t he Supreme Court of Pennsyl vani a was presented with this issue, it
woul d find that the nature of a nedical nonitoring claimbrings it
within the purview of the Conparative Negligence Act. A close
review of the nature of a nedical nonitoring claimindicates that
this claimis exactly the type of claimthat normally would be
covered by the Conparative Negligence Act. I ndeed, the
Pennsyl vani a Supreme Court has acknow edged that the basis of a

medi cal nonitoring claimis nmedical exam nation tests necessary to
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detect future onset of physical harm Redland Soccer, 696 A 2d

137. In order to prove an entitlenment to nedical nonitoring, a
plaintiff nust prove negligence on the part of defendant. The
Suprenme Court of Pennsyl vania has al so stated that, under nedica
monitoring, plaintiffs my seek nonetary damages. From these
observations, it is clear that a nmedical nonitoring claimthat
requests | unp sumdanages woul d qualify as an "action[] brought to
recover damages for negligence resulting in death or injury to
person or property . !

The only aspect that would take a nedical nonitoring
claimout of the Conparative Negligence Act is the fact that a
plaintiff can seek equitable relief under his or her nedical
nmonitoring claim I ndeed, the plaintiffs here have sought
equitable relief. However, the question which arises i s whether a
pl aintiff shoul d be subjected to the harsh doctrine of contributory
negl i gence when he exercises his right to seek equitable relief in
lieu of nonetary damages under a nedical nonitoring claim This
Court thinks not.

The Pennsyl vani a Suprene Court has expressly encouraged
the use of nedical nonitoring funds in Pennsylvania because of
their advantages over | unp-sum danmages. Id. at 142 n.6. In

Redl and Soccer, the Suprene Court noted the advantages of using a

fund, as opposed to awardi ng nonetary damages, including the tri al
court's ability to adm nister the fund, to ensure that plaintiffs'
use the noney for testing, and to control the cost to defendants.

ld. Cearly, the Suprene Court was encouragi ng the use of funds
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over nonetary danmages because of these advantages. However, if
courts were to apply the anachronistic doctrine of contributory
negligence to bar plaintiffs fromrecovering under their nedical
monitoring clainms, then plaintiffs would be discouraged from
requesting the relief of a nedical nonitoring fund. This result

woul d be contrary to the result that the Redland Soccer court

i nt ended. Thus, for these reasons, this Court finds that the
Suprenme Court of Pennsylvania would not apply the doctrine of
contributory negligence to nmedical nonitoring clains, but rather it
woul d apply the Conparati ve Negligence Act. The application of the
Conparative Negligence Act to these clains would nore properly

advance the goals of the Redland Soccer court, and would al so

adequately protect the rights of defendants. Wth this said, the
Court turns to the question of whether M. MNally was
conparatively negligent.

In the instant case, if defendants can be deened
negligent for exposing plaintiffs to cigarettes, then plaintiff,
who knew or shoul d have known of the increased risks of contracting
serious |latent diseases due to snoking, yet proceeded to snoke
cigarettes, should be deened to be negligent herself. Thus, the
question posited is whether Ms. McNally, the remaining plaintiff,
either knew or should have known of the increased risk of
contracting a serious |atent disease fromexposure to cigarettes.
The Court finds that a genuine issue of material fact exists wth
respect to this issue. Although evidence exists that indicates

that Ms. McNally knew that cigarettes were "bad" or "dangerous" in
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a general sense, there sinply does not exist enough evi dence on t he
record that woul d suggest that she knew or shoul d have known, as a
matter of | aw, that snoking placed her at a significantly increased
risk of contracting a serious |atent disease. Thus, the notionis
denied to the extent it seeks judgnent on negligence grounds.

The assunption of risk doctrine is applicable to both

negligence and strict liability clainms.?

In a negligence action,
where the plaintiff was aware of a risk and faced it voluntarily,
the defendant is relieved of his or her duty to protect the
plaintiff from such risk. Howel |, 533 Pa. at 162-63. The
essential elenents of the assunption of risk doctrine are the
plaintiff's subjective understandi ng of the risk, voluntary choice

to encounter the risk, and willingness to accept that risk. See

Barrett v. Fredavid Builders, Inc., 454 Pa. Super. 162, 685 A 2d

129 (1996). In a negligence action, the assunption of risk anal ysis
is a question of law for the court, and is not for the jury.
Howel | , 533 Pa. at 162-63. |If the court determ nes that assunption
of risk is inapplicable, the jury is to be charged only as to

conparative negligence. 1d. at 163. Inastrict liability action,

“The Court notes that the assunption of risk doctrine is
currently undergoi ng sone nmaj or changes in the Commonweal t h of
Pennsylvania. In Howell v. dyde, 533 Pa. 151, 620 A 2d 1107
(1993), the Suprene Court indicated that, if the plaintiff's
assunption of risk is established as a matter of |law, then the
defendant is deenmed to have owed no duty to the plaintiff to
protect himor her fromharmin the first instance. 1In that
context, assunption of risk, is no |longer "a defense," but rather
sinply obviates the defendant's duty. Watever the current state
of law in Pennsylvania with respect to assunption of risk, for
t he purposes of this notion, the "duty” distinction is
irrel evant.
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however, the plaintiff's assunption of risk is an affirmative

defense to liability and may proceed to the jury where there is a

di spute of material fact. See Kupetz v. Deere & Co., Inc., 453 Pa.
Super. 16, 644 A . 2d 1213 (1994).

To prove assunption of risk in either the negligence or
strict liability context, the evidence nust denonstrate that the
plaintiff subjectively knew of the risk and deli berately proceeded
to act in spite of it. Barrett, 685 A 2d at 131. However, the
application of this doctrine is very narrow. A defendant nust show
that the "nature and extent" of the risk were "fully appreciated"
and that the plaintiff voluntarily proceeded to face that risk.

Childers v. Power Line Equip. Rentals, Inc., 681 A 2d 201, 208 ( Pa.

Super. 1996). "It is well established in Pennsylvania that the
assunption of the risk defense requires know edge of the specific
defect eventually causing injury and the voluntary use of the
product with know edge of the danger caused by the specific

defect." Dougherty v. Royal Zenith Corp., 1992 W 151913 (E. D. Pa.

Aug. 1, 1991) (citation omtted). Accordingly, in order to
preclude a plaintiff fromrecovering because he assuned the ri sk,
t he defendant nust establish that plaintiff had know edge of and
appreci ation of the precise risk invol ved.

Applying these principles to the record here, the Court
finds that defendants have been unable to establish that they are
entitled to summary judgnent against Ms. MNally. Ms. McNally
al l eges that defendants engaged in various conduct which she did

not have the ability to appreciate, nor even have know edge about.
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As such, she clains that she cannot be precl uded fromasserting her
claimdue to assunption of risk. The Court agrees. Defendants
sinply have not produced evidence, at the sunmary judgnent, that
would establish that plaintiff assunmed the specific risk and
appreciated this risk.

Conversely, the Court alsorejects plaintiffs' argunent,
that no person coul d have ever assunmed the risks associated with
cigarette snoking due to defendants' conduct. Plaintiff argues
t hat defendants engaged in all types of untoward conduct and that
this conduct was conceal ed, and as such, she could have never
assuned the specific risk. However, on the record before this
Court, it is not entirely clear that defendants ever engaged in
this conduct; and if they did engage in this conduct, it is not
clear whether plaintiff could not have had know edge of this
particular risk and appreciated and confronted it. In sum the
Court finds that the i ssue of assunption of risk is a question for
the jury with respect to plaintiff's strict liability theory, and
that the issue of assunption of risk with respect to plaintiff's
negl i gence theory nust be reserved.

The Court now turns to defendants' consent argunent. In
plaintiffs' Second Anended Conplaint, plaintiffs allege that
defendants intentionally exposed them to hazardous substances.
Under Pennsylvania law, <clains for intentional exposure to
hazar dous substances are predi cated on a theory of battery. Field

v. Philadel phia Electric Co., 388 Pa. Super. 400, 565 A 2d 1170,

1178 (1989). To establish an intentional tort claim under a
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battery theory, the plaintiff nust prove, as an essential el enent
of her claim that she did not consent to the tortious conduct.

See Levenson v. Souser, 384 Pa. Super. 132, 146, 557 A 2d 1081,

1088 (1989), alloc. denied, 524 Pa. 621, 571 A 2d 383 (1989).

Thus, in reality, consent is an elenent of plaintiff's claimas
opposed to a true affirmative defense. See Keeton, supra, 8§ 18.

Express consent may be given by words or affirmative
action and i npli ed consent may be mani f est ed when a person takes no
action, indicating an apparent wllingness for the conduct to
occur. 1d. at 130 (citing Restatenment (Second) Torts 8§ 892 cnmt. b
& c). Consent to an intentional tort is conparable to assunption
of risk under negligence principles. See Restatenment § 892A cnt.
a. "One who effectively consents to the conduct of another
intended to invade his interests cannot recover in an action of
tort for the conduct or for the harm resulting from it."
Rest at ement 8 892A(1). "Consent avoi ds recovery sinply because it
destroys the wongful ness of the conduct as between the consenti ng
parties, however harnful it mght be to the interests of others."
Keet on, supra, at 113.

As with assunption of risk and its requirenent that the
plaintiff know, appreciate and accept a particular risk, the
def ense of consent is conduct specific. Restatenent (Second) of
Torts 8 892 cnt. a. In order to be barred because of consent,
plaintiff nust have consented to the defendant's conduct, not just
the harmthat followed. 1d. at cnt. e. In addition, aplaintiff's

consent to one aspect of a defendant's conduct will not insulate a
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defendant fromliability for other acts. A plaintiff may be held
to have consented to only certain conduct, but to have w thheld

consent with respect to other conduct. See, e.qg., MCabe v.

Village Voice, Inc., 550 F. Supp. 525, 529 (E.D. Pa. 1982).

Conduct in excess of that consented to is not protected by the
consent actually given. [d.

In this case, defendants argue that no reasonabl e fact
finder could dispute that Ms. McNally voluntarily chose to use a
| egal product replete wth warnings by the Surgeon General
concerning the dangers of using said product. Defendants claim
that Ms. MNally knew that cigarette snoking could pose a
substantial risk of contracting a | atent di sease, but despite this
know edge, she consented voluntarily to such exposure by begi nni ng
to snoke cigarettes on a daily basis and | ater continuing to snoke
cigarettes, making little or no effort to try to quit snoking for
the mpjority of her "snoking Iife." For these reasons, defendants
contend that Ms. McNally consented to any exposure to cigarettes.

Al though this argunment 1is persuasive, M. MNally
contends that she could not have consented to exposure to
def endants' cigarettes because she | acked the crucial information
about the nature of the product. Plaintiff argues that defendants
Wi t hhel d i nformation fromher —evi dence that many of the risks are
not inherent, including evidence that the addictiveness and il
health effects of cigarettes are the result of deliberate i ndustry
decisions to increase the risk of harm through additives and

mani pul ati on of nicotine, to wthhold safer and |ess addictive
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al ternatives —which precludes defendants fromclaimng that she
consented to exposure to the hazardous substances in cigarettes.

Inlight of plaintiff's allegations, the Court nust deny
def endants' notion for summary judgnent on consent grounds because
there exists genuine issues of material fact. A factual question
exi sts as to whether defendants engaged in certain conduct and as
to whether Ms. McNally was aware of this conduct. |f defendants
did engage in the alleged conduct, and Ms. McNally was unaware of
this conduct, then defendants cannot claim that M. MNally
consented t o defendants' all egedly intentional conduct that exposed
Ms. McNally to hazardous substances.

In sum the Court nmust deny defendants' sunmary j udgnent
concerning plaintiffs' contributory negligence, assunption of risk
and consent to exposure to hazardous substances because there

exi sts genui ne issues of material fact.
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V. Medi cal Monitoring

Def endants al so argue that sunmary judgnent should be
entered in their favor on plaintiffs' nedical nonitoring claim
Def endants argue that they are entitled to summary judgnent for at
| east four reasons. First, the opinions offered by plaintiffs
medi cal nonitoring experts in support of the proposed nedical
nonitoring programdo not neet the requirenents for admssibility

under Rule 702 of the Federal Rul es of Evidence. See Daubert v.

Merrel Dow Pharmaceuticals, Inc., 509 U S 579 (1993). Second,

plaintiffs' proposedtesting cannot be found "reasonably necessary"
under Pennsylvania |law where their experts concede that the
proposed nonitoring is contrary to accepted nedical practice
Third, plaintiffs cannot neet their burden of establishing
entitlement to nedical nonitoring because their experts have not
assessed the nedical history and condition of any plaintiff and
t heref ore cannot gi ve opinions that nonitoring i s either necessary
for any plaintiff or would not be prescribed if the plaintiffs did
not snmoke. Fourth, undi sputed evidence relating to each plaintiff
negates plaintiff's entitlenent to nmedical nonitoring, in whole or
in part.

O course, plaintiffs ask this Court to deny defendants'
notion, claimng it lacks any nerit. Specifically, plaintiffs
first argue that defendants' notion should be deni ed because it is
contingent on the exclusion of plaintiffs' expert testinony.
Plaintiffs assert that their proposed nedi cal nonitoring programis

designed to nonitor a high risk population for three di seases and
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that this programis properly ai ned at detection, not prevention or
treatnment, and nust be evaluated in |light of this objective. From
this point of view, plaintiffs submt that the early diagnosis of
the diseases to be screened will provide a benefit to plaintiffs
even if the diseases cannot be prevented or cured at this tine.

Finally, plaintiffs argue that genui neissues of materi al
fact exist which preclude the entry of sunmary judgnent. |In this
regard, plaintiffs explain that plaintiffs' proposed nedical
nmonitoring program is different from general nedical screening
normal |y recommended for persons who are at high-risk for snoking
rel ated diseases. In addition, plaintiffs argue that it is not
necessary that they establish on an individual basis that their
nmedi cal nonitoring program would be different fromthat normally
recomrended. Plaintiffs further contend that their proposed
medi cal nonitoring program is reasonably necessary because it
provi des a neans of di sease detection. In sum plaintiffs conclude
that the el enents chal |l enged by defendants in their notion involve
factual determ nations to be nmade by the trier of fact.

Because the Court has stated that it will grant summary
j udgnent in favor of defendants and against five of the plaintiffs,
and because the Court finds that G aran McNally cannot satisfy the

el ements of Redland Soccer, the Court wll turn directly to

def endants' final argunent that the undi sputed evidencerelatingto

Ms. McNal ly negates her entitlenent to nedical nonitoring. #

“IAl t hough the Court believes that defendants have raised
other neritorious argunents in their notion, the Court, in the
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Under the Burns Program Ms. McNally is only entitled to
participate in the first |evel of the proposed nedi cal nonitoring
program Under the first level, Ms. McNally would be entitled to
receive, annually or bi-annually, a physical exam nation,
cardi ovascul ar risk assessnent and an EKG  However, Ms. MNally
hersel f does not seek nonitoring in the formof an EKG (Defs.'
Mot. Summ J. Medical Mnitoring Ex. 1 PIs.' Resp. Interrog. 10).
Thus, the only nonitoring that Ms. MNally seeks, and woul d be
qualified for under the Burns Program is a physical exam nation
and cardi ovascul ar risk assessnent.

Def endants argue that Ms. McNally is not entitledtothis

testing because the sixth el enent of Redl and Soccer requires her to

prove that the proposed nedical nonitoring regine "is different
fromthat normally recommended in the absence of the exposure."

Redl and Soccer, 697 A 2d at 146. Defendants argue that Ms. McNal |y

is clearly not entitled to the physical examnations and
cardi ovascul ar ri sk assessnent because it is reconmended that the
entire adult popul ati on receive these tests. #

Because annual physical exam nations and cardi ovascul ar
ri sk assessnent are routinely recormended to all persons in the

absence of exposure, the Court finds Ms. McNally can not establish

interests of efficiency and econony, will not address these
argunents.

1t is noted that defendants made this argument as to each
and every plaintiff; however, because the Court has already
stated that it will enter summary judgnent agai nst the other
plaintiffs due to the statute of limtations, the Court will only
address defendants' argunment as it relates to Ms. MNally.
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that "the prescribed regine is different from that normally
recomrended in the absence of the exposure.” | d. The sixth

el enent of the Redl and Soccer test "mrrors the Third Crcuit's

requirement” inlnre Paoli R R Yard PCB Litig., 35 F.3d 717, 718

(3d Cr. 1994) ("Paoli 11"), that the nonitoring regine be
"different than the one that would have been prescribed in the

absence of the particular exposure.” Barnes v. Anerican Tobacco

Co., 1997 U.S. Dist. LEXIS 12814, at *34 (E.D. Pa. Aug. 22, 1997)
(quoting Paoli 11, 35 F.3d at 788 n.53). The substance of this
requirenent is to ensure that "a plaintiff may recover only if the
defendant's wongful acts increased the plaintiff's increnenta
risk of incurring the harm produced by the toxic substance enough
to warrant a change in the nedical nonitoring that otherw se woul d

be prescribed for that plaintiff." Redland Soccer, 696 A 2d at 144

(quoting Paoli 11, 35 F.3d at 788).

Here, Ms. McNally only seeks nonitoring for tw tests
whi ch woul d be recommended for her even if she did not snoke. Any
increase in Ms. McNally's increnmental risk of incurring the harm
produced by the all egedl y hazardous substances in cigarettes woul d
not warrant a change in the nedical nonitoring that would be
prescribed for her. |Indeed, in the absence of exposure, it would
be recommended that she receive the tests she seeks under her
medi cal nonitoring claim Thus, she cannot satisfy the sixth

el enent of Redl and Soccer.

Plaintiffs argue that summary judgnent is not

appropriate on this ground because the nedi cal nonitoring program
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that they advance is sufficiently different from one that they

woul d receive in the absence of exposure. I n Redl and Soccer,

plaintiffs' expert suggested a plan which consisted of eight

different exam nations, each of which was "not out of the
ordinary,"” but consistent with the battery of tests generally
recomrended for the popul ations at risk for adult cancer. Redl and
Soccer, 696 A 2d at 146. The court held that a programhad to be
evaluated as a whole, including the various categories of

i ndi vi dual s for whomthe testi ng was proposed and the full spectrum
of tests proposed. Id. The Court was not persuaded that the
"ordinary" nature of the individual tests, nor their general

useful ness i n detecting the di seases at i ssue, defeated plaintiff's
proof that the prescribed programwas different fromthat normal ly
recommended in the absence of exposure. |d. at 147. The Court

t hus deni ed defendant's notion for summary judgnent, explaining
that it was for the trier of fact to determ ne whether plaintiffs
have satisfied each elenent of their nmedical nonitoring claim

However, this reasoning from Redl and Soccer is sinply

i napplicable to the facts of the case now before this Court. When
plaintiffs, as a whole advanced this argunment initially, it was
based on the fact that sone of the plaintiffs were entitled to
seven di fferent diagnostic tests under their proposed program |f
all of the plaintiffs were not barred from prosecuting their
clains, the Court would be able to find that plaintiffs' proposed
programas a whole is "sufficiently different from that normally

recomrended in the absence of exposure to support a prim facie
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claim for nedical nonitoring and survive a notion for sumary
judgnent."” [d. However, because five of the six plaintiffs are
time-barred fromprosecuting their clains, no remaining plaintiff
is entitled to any type of diagnostic testing that would not be
recomrended i n the absence of exposure. Thus, because Ms. McNally
only seeks nedical nonitoring for tests that would be recommended
toall adults in the absence of exposure, the Court finds that Ms.

McNal Iy cannot satisfy the sixth el ement of Redl and Soccer. Thus,

the Court will enter sumrmary judgnent against Ms. McNally and in
favor of defendants.

VI1. Concl usi on

Accordingly, for the foregoing reasons, this Court wll
deny def endants' notion for summary j udgnent concerning plaintiffs’
contri butory negligence, assunption of risk and consent to exposure
t o hazardous substances. The Court will grant in part and deny in
part defendants' notion for summary judgnent based on the statute
of limtations. This notion will be granted to the extent that
def endants' seek summary j udgnent agai nst Wl |iamBarnes, Catherine
Potts, Norma Rodwel |l er, Barbara Sal zman and Edward Slivak; the
notion will be denied to the extent that defendants seek summary
j udgnent against Caran McNally. The Court will grant in part and
deny in part defendants' notion for sunmary judgnent concerning
plaintiffs' clains for nedical nonitoring. The notion will be
granted to the extent that defendants seek sunmmary j udgnent agai nst
C aran McNally, and the notion is denied as noot in all other

respects.
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An appropriate Order follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V.

THE AMERI CAN TOBACCO COVPANY, :
INC., et al. : NO 96-5903

ORDER

AND NOW this day of October, 1997, upon
consi deration of the follow ng Mdtions, and any responses t hereto,
and any replies thereto, it is hereby ORDERED t hat:

1. Def endants' Motion for Sunmary Judgment Concer ni ng
Plaintiffs' Contributory Negligence, Assunpti on of R sk and Consent
to Exposure to Hazardous Substances is DEN ED;

2. Def endants' Motion for Sunmary Judgnent Based on t he
Statute of Limtations is GRANTED in part and DENIED in part. The
Motion is granted to the extent that defendants' seek sunmary
j udgnent agai nst WIliamBarnes, Catherine Potts, Norma Rodwel | er,
Barbara Sal zman and Edward Slivak; the Mtion is denied to the
extent that defendants seek summary judgnent against C aran
McNally. |IT IS FURTHER ORDERED that JUDGVENT is ENTERED agai nst
W IliamBarnes, Catherine Potts, Norma Rodwel | er, Barbara Sal zman
and Edward Slivak and in favor of defendants; and

3. Def endants' Motion for Sunmary Judgnment Concer ni ng
Plaintiffs' Cains for Medical Monitoring is GRANTED in part and
DENIED in part. The Mdtion is granted to the extent that
def endants seek summary judgnent against C aran MNally, and the
nmotion is denied as noot in all other respects. |IT IS FURTHER

ORDERED t hat JUDGVENT i s ENTERED agai nst G aran McNally and in



favor of defendants.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



