IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V. :
JOSEPH MOTT . NO 93-325-5

MEMORANDUM AND ORDER

HUTTON, J. COct ober 15, 1997

Presently before the Court is the Mtion of Petitioner,
Joseph Mott, to Vacate, Set Aside or Correct Sentence Pursuant to
28 U.S.C. § 2255, and the Governnent’s response thereto. For the

reasons set forth below this Court dism sses Petitioner's Mdtion.

. DI SCUSSI ON

The petitioner brings this petition pursuant to 28 U.S. C.
§ 2255 to vacate, set aside, or correct his sentence. The
petitioner states three grounds for his notion: 1) his conviction
was obtained by a coerced guilty plea; 2) the sentence was i nposed
based on non-applicable sentencing guidelines; and 3) the pre-
sentence investigation report erroneously did not reflect his past
subst ance abuse.

The petitioner seeks relief under the federal habeas
corpus provision which provides in relevant part that:

A prisoner in custody under sentence of a

court established by Act of Congress clai m ng

the right to be rel eased upon the ground that
the sentence was inposed in violation of the



Constitution or laws of the United States, or

that the court was wthout jurisdiction to

i npose such sentence, or that the sentence was

i n excess of the maxi mum aut hori zed by | aw, or

is otherw se subject to collateral attack, nmay

nove the court which inposed the sentence to

vacate, set aside or correct the sentence.
28 U.S.C. § 2255 (1996). In considering a petition for habeas
relief under Section 2255, "the appropriate inquiry is whether the
clainmed error of law was a fundanental defect which inherently
resulted in a conplete mscarriage of justice, and whether it
presents exceptional circunstances where a need for the renedy
afforded by the wit of habeas corpus is apparent.” Casper v.

Ryan, 822 F.2d 1283 (3d Cir. 1987), cert. denied, 484 U S 1012

(1988); accord United States v. Diggs, 1993 W 140740 (E. D. Pa. May

4, 1993).
A petition under § 2255 “is not a substitute for appeal,
nor may it be used to re-litigate matters decided adversely on

appeal .” Wight v. United States, No. ClIV.A 95-5733, 1996 W

224672, at *1 (E.D. Pa. April 29, 1996). Further, a district court
may summarily dismss a notion brought under 8§ 2255 without a
hearing where the “notion, files, and records, ‘show concl usively

that the novant is not entitled to relief.”” United States v.

Nahodi |, 36 F.3d 323, 326 (3d Gr. 1994) (quoting United States v.

Day, 969 F.2d 39, 41-42 (3d Cir. 1992); Virgin Islands v. Forte,

865 F.2d 59, 62 (3d Gir. 1989)).



A. The Quilty Pl ea

Court on January 13,

The petitioner filed a signed plea agreenent with this

certain counts of the i

pl ea hearing held that

Change of

THE COURT:

1994, in which he agreed to plead guilty to

ndictment. At the petitioner’s change of

day, the foll ow ng exchanges took pl ace:

Is there anything about this

agreenent, sir, that at this point you're
still unclear and would |i ke to have the
Court focus on, or discuss with me or

your att

orney or all of us? Are you

cl ear on every provision in this
agr eement ?

THE DEFENDANT: Yes, | believe | am your

Honor .

THE COURT: Ckay, at the tinme you signed this

docunent
that if

, Sir, did anyone suggest to you
you went along wth the plea

agreenent that the Court would nore than

likely b

e lenient on you at the tine of

sent enci ng?

THE DEFENDANT: No, they didn't.

THE COURT: Di

d anyone suggest to you that you

better plead guilty, because if you go

for rig

ht to a trial by jury the

Governnent is really going to cone down

on you?

THE DEFENDANT:  No.

THE COURT: They didn't threaten you or coerce
you to sign this agreenent?

THE DEFENDANT:

Pl ea Heari ng,

No, they didn’t.

1/13/94 at 10-11. Now, the petitioner

seeks to withdraw his guilty plea.



In his petition, the petitioner states that: “agents, as
well as the prosecutor . . . advised ne that if | didn't plead
guilty to all relevant charges, all ny co-defendants would be
denied any type of deal.” Pet. at 5. For this reason, the
petitioner contends that his quilty plea was tainted and
i nvol unt ary. The Governnent has not denied that it made this
threat; instead the Governnment argues that the guilty plea was
entered knowi ngly, intentionally, and voluntarily. Govt.’'s Resp.
at 2.

“The acceptance of a plea conditioned on |enient

treatnment for another is troubl esone business.” United States v.

Laura, 667 F.2d 365, 379 (3d Cr. 1981) (Stern, J., dissenting).
In fact, the Suprene Court of the United States has commented that
such a bargain, “mght pose a greater danger of inducing a false
guilty plea by skewi ng the assessnent of the risks a def endant nust

consider.” Bordenkircher v. Hayes, 434 U S. 357, 364 n. 8 (1978).

Mor eover, where the threatened prosecution pertains to those with
whom the defendant has famlial ties or other close bonds, the

threat of coercionis nuch greater. United States v. Carr, 80 F. 3d

413, 417 (10th Gr. 1996). Therefore, “‘special care nust be taken
to ascertain the voluntariness of’ qguilty pleas entered into in

such circunstances.” United States v. Nuckols, 606 F.2d 566, 569

(5th Cir. 1979) (quoting United States v. Tursi, 576 F.2d 396, 398

(st Cr. 1978)).



Nei ther the United States Suprene Court nor the United
States Court of Appeals for the Third Grcuit, however, has
forbi dden the acceptance of such a plea. Most courts have found
that prosecutors may practice this type of bargaining if they “use
a high standard of good faith.” Nuckols, 606 F.2d at 569. This
hi gh standard of good faithis nmet if the threatened prosecution of
the third persons is justified. 1d. at 570. Moreover, if this
standard is net, those courts have “insisted that an accused’'s
choice be respected, and if he ‘elects to sacrifice hinself for
such notives, that is his choice.”” Carr, 80 F.3d at 417 (quoting

Mosi er v. Mirphy, 790 F.2d 62, 66 (10th. Cir. 1986)).

Courts have held that “a defendant’s affirmation to the
sentencing court that he entered the guilty plea voluntarily is

not an absolute bar to his subsequent clains that he pleaded

guilty only to protect [a] third party.’” United States v. \Wal en,

976 F.2d 1346, 1348 (10th Gr. 1992) (quoting Martin v. Kenp, 760

F.2d 1244, 1248 (11th Gr. 1985)). Still, where the defendant
makes an affirmation to the sentencing court that he entered the
guilty plea voluntarily, that defendant “carries a heavy burden ‘to
establish that the governnent did not observe a high standard of
good faith based upon probable cause to believe that the third
party had conmitted a crinme.’” Walen, 976 F.2d at 1348 (quoting

Martin, 760 F.2d at 1248; Nuckols, 606 F.2d at 569).



In the instant case, the petitioner does not contend t hat
t he prosecution | acked probabl e cause to indict his co-defendants.
Nor does the petitioner argue that the prosecution failed to act in
good faith through any other inproper conduct. In fact, it is
clear that the Governnent had probable cause to indict the
petitioner’s co-defendants. The petitioner instead argues that the
governnment conditioned a deal to his co-defendants on his
W llingness to plead guilty.

The petitioner has not put forth any evi dence indicating
that the Governnent failed to neet a high standard of good faith
The threatened prosecution of the petitioner’s co-defendants was
fully justified. Finally, this Court recognizes that the
petitioner previously denied being coerced or threatened to pl ead
guilty. Change of Plea Hearing, Tr. at 11 (January 13, 1994).
Therefore, any “package deal in the instant case survives this

standard of ‘special care, and there is nothing to suggest that
this deal was inproperly coercive. Carr, 80 F.3d at 417. *“If [an
accused] elects to sacrifice hinself for [third persons], that is

his choice.” Mosier, 790 F.2d at 66 (citing Kent v. United States,

272 F.2d 795, 798 (1st Cir. 1959)). Here, evenif the petitioner’s
allegations are true, this Court nust respect that choice. This
fails to nmake the petitioner’s guilty plea involuntary at the tine
it was nmade. Thus, the petitioner’s argunent fails and the guilty

pl ea nust be uphel d.






B. The Sentenci ng CGuidelines

The petitioner asserts that his sentence was inposed
based on non-applicable sentencing guidelines. Pet. at 5.
Al t hough the petitioner was arrested on July 15, 1993, the
petitioner argues that he was sentenced on July 2, 1996, under
guidelines that first becane effective on Novenber 1, 1993. The
petitioner contends that this has a “direct affect on nmy good tine
and supervised release tine.” Pet. at 5.

The United States Sentenci ng Conm ssion Cui del i ne Manual
clearly states which Cuideline Manual should be used by a court
when sent enci ng under the guidelines:

(a) The court shall use the Cuidelines Manual

in effect on the date that the defendant is

sent enced.

(b) (1) | f the court determ nes that use of

the Quidelines Manual in effect on
the date that the defendant s
sentenced woul d violate the ex post
facto clause of the United States
Constitution, the court shall wuse
the Cuidelines Manual in effect on

the date that the offense of
convi ction was conmm tted.

United States Sentencing Comm ssion, Quidelines Mnual, 81B1.11

(Nov. 1995).

In the case before the Court, the petitioner pled guilty
to conspiracy to distribute and possess with intent to distribute
in excess of one thousand kilograns of rmarihuana, unlaw ul

possession with intent to distribute mari huana, unlawful use of a



communi cation facility, and continuing crimnal enterprise. These
charges arose out of offenses conmtted between April, 1992 and
April, 1993. Change of Plea Hearing, Tr. at 17-19 (January 13,
1994). The date of the sentencing was July 2, 1996. Thus, the
sent enci ng gui delines effective Novenber 1, 1995, shoul d have been
used, unless the sentencing guidelines effective Novenber 1, 1992
woul d have inposed a | esser sentence. 81Bl1.11

Under both versions of the sentencing guidelines, the
continuing crimnal enterprise count results in a base offense
| evel of 38 under 82Dl1.5 and the defendant receives a three |evel
reduction for acceptance of responsibility under Section 3E1. 1.
This results in an overall base offense |evel of 35. Wth a
crimnal history category I11, the sentencing guideline range for
i nprisonment under both versions was 210 to 262 nonths
i npri sonnent. The sentencing guidelines effective Novenber 1,
1995, and those effective Novenber 1, 1992, produce the sane
result. Thus, the petitioner was not prejudiced in any way in
reference to the sentence he received.

The petitioner argues, however, that by using the
Novenber 1, 1993, version of the sentencing guidelines, his good
time and supervised release tine were adversely affected. Both of
t hese argunents are m sguided. The conputation of credit towards
service of a prisoner’s sentence for satisfactory behavior is

cal cul ated by the Bureau of Prisons, and the sentencing guidelines



have no affect on this conputation. 18 U S.C 8§ 3624(b) (West
Supp. 1997). Further, any changes in the sentencing guidelines
between 1992 and 1996 do not affect the petitioner’s supervised
rel ease tine. See 85D1.2. Therefore, the Court finds the

petitioner’s argunents on this issue neritless.

C. Information in the Pre-Sentence | nvestigati on Report

The petitioner contends that he has recently been denied
adm ssion into an inpatient drug program at his place of
incarceration due to an error on his pre-sentence investigation
report (“PSI”"). Pet. at 5. The petitioner argues that the PSI
erroneously failed to reflect his substance abuse prior to his
i ncarceration. Pet. at b5. More specifically, the petitioner
states that his PSI was never updated after its preparation to
refl ect that he abused control | ed substances within one year of his
i ncarceration. Pet. at 5. The Governnment maintains that the
petitioner hinself substantiated the PSI, and that petitioner’s
contentions are therefore frivol ous.

The petitioner has tw ce nmaintained that he was drug free
since his arrest in 1993, nore than three years before his
i ncarceration. First, in the petitioner’s own sentencing
menor andum the petitioner stated that he had been “drug free”
since his arrest. Def.’s Sentencing Mem at 2. Second, the

petitioner’s revised PSI, which sets forth the substances abused by



the petitioner, states that, “Mtt maintai ned that he has refrained
fromdrug use since April 1993.” PSI { 96.

Thus, any error in the defendant’s PSI was caused by his
own statenents, which were relied wupon in support of the
def endant’s own sentenci ng nenorandum In fact, when this Court
granted the defendant’s Mdtion for Downward Departure and reduced
the defendant’s termof inprisonnent froma mninmmof 210 nonths
to a term of 60 nonths, this Court relied on the defendant’s
statenents in the PSI which the defendant now clains were false.
See Tr. of Sentencing Hearing at 25. This Court refuses to all ow
the defendant to change his statenents after the Court relied on
themto grant this defendant such I eniency. After considering the
defendant’s argunents to correct his PSI, this Court cannot grant
the defendant’s notion on this issue. Thus, the petitioner’s

argunent nust fail.

1. CONCLUSI ON

This case is one where the notion, files, and record
conclusively show that the novant is not entitled to relief.
Accordingly, petitioner's notion is dism ssed wi thout a hearing.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
JOSEPH MOTT . NO 93-325-5
ORDER
AND NOW this 15th day of COctober, 1997, upon

consideration of Petitioner's Mtion to Vacate, Set Aside or
Correct Sentence Pursuant to 28 U.S.C. § 2255, IT | S HEREBY ORDERED

that Petitioner's Mtion is DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



