IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V.

THE AMERI CAN TOBACCO CQOVPANY, :
INC., et al. : NO. 96-5903
Newconer, J. Cct ober , 1997

MEMORANDUM

Presently before this Court are Defendants' Motion for
Summary Judgnent Based on the Statute of Limtations, Defendants’
Motion for Sunmmary Judgnent Concerning Plaintiffs' Contributory
Negl i gence, Assunption of Ri sk and Consent to Exposure to Hazardous
Subst ances, and Def endants' Mdtion for Summary Judgnent Concer ni ng
Plaintiffs' Clainms for Medical Monitoring, and plaintiffs' response
thereto, and defendants' replies thereto.

I. | nt roducti on

A Procedural History

2

Plaintiffs' have filed suit against defendants, ? seeki ng

the establishment of a nedical nonitoring program Since the

The plaintiffs are WIliam Barnes, C aran MNally,
Cat herine Potts, Norma Rodwel | er, Barbara Sal zman and Edwark J.
Slivak. Steven Arch was granted |leave to withdraw fromthis
action and his clains were dism ssed w thout prejudice.

’The defendants are The American Tobacco Conpany, Inc., R J.
Reynol ds Tobacco Conpany, RJR Nabisco, Inc., Brown & WIIianson
Tobacco Corporation, Philip Mrris, Inc., Philip Mrris
Conpani es, Inc., Lorillard Tobacco Conpany, Inc., Lorillard,
Inc., United States Tobacco Conpany, The Tobacco Institute, Inc.
The Council for Tobacco Research-U S. A, Inc., Liggett G oup,
Inc., Liggett & Myers, Inc. and Brooke G oup, Ltd. Nunmerous
ot her defendants have either been dism ssed by order of this
Court or the parties have stipulated to their voluntary
di sm ssal



filing of plaintiffs' original Conplaint inthe Pennsylvania state
court system approximtely one year ago, this litigation has
followed its own unique twists and turns. It has now, however
reached the dispositive notion stage —a stage which has seen
defendants file nine joint and/or individual notions for summary
judgnent. Hence, the instant task before this Court is to di spose
of the novel and conplex issues raised by these notions. Before
addressing these issues, the Court will briefly set forth the
procedural and factual history of this case.

On August 27, 1996, this action was renoved from state
court. Plaintiffs filed a "First Anmended Conplaint -- d ass
Action" on Decenber 2, 1996. Plaintiffs' First Amended Conpl ai nt
asserted the follow ng causes of action: (1) nedical nonitoring;
(2) intentional exposure to a hazardous substance; (3) negligence;
and (4) strict products liability. Count five of plaintiffs' First
Amended Conpl aint averred that defendants acted in concert or
pursuant to a conmon design

Plaintiffs sought the followng relief in their First
Amended Conplaint: (1) certifying this action as a class action;
(2) ordering defendants to i nplenent a Court supervised or Court-
approved programto nedically nonitor class nenbers; (3) an award
of punitive damages, to be used for common cl ass-w de purposes,
including, wthout limtation, nedical research on the diseases
that cigarettes cause and the treatnent of those di seases, nedica
research into the addiction, public education canpai gns about the

heal t h hazards of cigarettes snoki ng, and prograns to assi st cl ass
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menbers in efforts to quit snoking;, (4) awarding such other
nmonetary and i njunctive relief as the Court deens just and proper;
and (5) awarding the costs of the suit. Plaintiffs requested
certification of the follow ng cl ass:

Al current residents of Pennsylvania who are cigarette

snokers as of Decenber 1, 1996, and who began snoki ng
bef ore age 19, whil e they were resi dents of Pennsyl vani a.

On June 3, 1997, this Court entered an order and opi nion
in which plaintiffs' nmotion for class certification was denied.

Arch v. Anerican Tobacco Co., No. ClV. A 96-5903, 1997 W. 312112, 65

US L W 2832 (E.D. Pa. June 3, 1997). Plaintiffs' clains were not
certifiable under Rul e 23(b) (3) because plaintiffs did not satisfy
the superiority and predom nance requirenents. Addi tionally,
plaintiffs' request for certification of their nmedical nonitoring
claim was denied because the mgjority of relief sought by
plaintiffs was predom nantly conpensatory as opposed t o equitabl e.
Finally, the Court denied issue certification under Rule 23(c)(4).
Subsequent to the Court's June 3, 1997 Menorandum and
Order, plaintiffs filed a notion for leave to file a Second Anended
Conplaint, along with a renewed notion for class certification
Plaintiffs' Second Anmended Conpl ai nt, which plaintiffs were granted
|eave to file and is now the conplaint upon which plaintiffs
prosecute this action, is different from plaintiffs prior two
conplaints in this action. In their Second Amended Conpl aint,
plaintiffs assert only one claimagai nst the defendants —a cl aim

for nedical nonitoring. Plaintiffs have discarded their clains
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soundi ng i n negligence, strict products liability and intentional
exposure to a hazardous substance. ?

I n support of their nmedical nonitoring claim plaintiffs
set forth the followng facts in their Second Anmended Conpl aint.
Plaintiffs allege that defendants manufacture, pronote and sel

cigarettes. Defendants' earnings on cigarettes soldthroughout the

United States al |l egedly exceeded six billion dollars this past year
al one, on gross sales of forty-five billion dollars. Accordingto
the Pennsylvania Departnent of Health, nore than 22.6 billion

cigarettes were sold in Pennsylvania during the fiscal year July
1995 t hrough June 1996.

Plaintiffs allege that cigarettes contain hazardous
substances that cause serious and often fatal diseases of the
throat, lungs, and heart, as well as the cardiovascular and
pul nronary systens generally, and cause stillbirths and neonata
deat hs of babi es whose nothers snoke. The hazardous substances

include, inter alia, nicotine, carbon npnoxide, nitrosamn ne,

f or mal dehyde, form c aci d, acet al dehyde, ammoni a, benzene, hydrogen
cyani de, and "tar," which are all highly dangerous substances.
Plaintiffs maintainthat defendants, actingin concert or
pursuant to a common design, have engaged in a w de range of
conduct for which they should be held liable to plaintiffs.

Def endants allegedly have known of the relationship between

%The Court, however, notes that plaintiffs advance these
three theories of liability as the underlying theories of
liability for their medical nonitoring claim
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cigarettes and di sease but have conceal ed their research, publicly
denied the relationship between cigarettes and disease, and
continue to aggressively pronote and sell cigarettes. 1n so doing,
plaintiffs contend t hat def endants have engaged i n this conduct not
only with wllful, wanton and reckl ess disregard for the health of
those who use their products, "but have intentionally and
deli berately consigned mllions of users to di sease and death, for
no reason other than to maxim ze [their] profits."” (Second Anended
Conpl. 9 12). Further, it is alleged that these defendants have
known for many years of ways to nmake safer cigarettes but have
intentionally chosen not to do so.

Def endants have al so purportedly known for many years
that nicotine is addictive but have publicly denied both the fact
that nicotine is addictive and their know edge of this fact.
During the sane tine that defendants have publicly denied the
addi ctive nature of nicotine, it is alleged that defendants have
intentionally controlled the level of nicotine and other toxic
substances in the cigarettes in order to preserve t he dependence of
snmokers on cigarettes. Plaintiffs aver that defendants have
utilized additives such as amonia, as well as designs for which
def endant s have sought patents, to nmake cigarettes a "package" for
the delivery of nicotine. During this sanme period of tineg,
plaintiffs allege that defendants have also intentionally avoi ded
researching or developing cigarettes that would not cause
dependence or addiction in those who use them

In order to preserve and increase their sales of

5



cigarettes, and despite their know edge of the di seases and harm
that cigarettes cause, it is alleged that defendants have spent
mllions of dollars each year in advertising and pronoting
cigarettes and have geared their efforts particularly towards
teenagers and children through such efforts as the "Joe Canel"
adverti si ng canpai gn because defendants have al |l egedly known t hat
unl ess a person begi ns snoki ng before the age of twenty, the person
is unlikely to ever begin.

Plaintiffs further allege that in their efforts to
conceal the health hazards of snoking and the addictive nature of
ni coti ne, defendants have testified fal sely under oath before the
United States Congress, provided false explanations to custoners
and governnental entities about the health hazards of tobacco and
t he harnful quantities of nicotine, conceal ed their secret research
and testing on the dangers of cigarette snoking, concealed their
del i berate mani pul ati on of nicotine | evels of cigarettes, required
enpl oyees, under threat of severe | egal sanctions, to keep secret
all information that they have |earned through their enploynent
about the dangers of cigarette snoking, and conceal ed docunents
t hrough devi ces such as the unwarranted i nvocation of the attorney
client privilege.

In addition, plaintiffs claim that defendants have
continued to nake false clains to the public, governnental agencies
and the United States Congress that they have been neking their
products as safe as feasible. Plaintiffs assert that these clains

are fal se because defendants all egedly have had the ability, for
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sone time now, to make safer cigarettes by renoving hazardous
subst ances fromt hemsuch as ni trosam ne, anmoni a, benzene products
and ot hers, yet defendants have failed and intentionally refused to
renove these hazardous substances.

Based on the conduct of defendants, plaintiffs contend
t hat defendants are |iable to themunder their nedical nonitoring
claim Plaintiffs seek the followng relief: (1) certifying this
action as a class action pursuant to Fed. R Cv. P. 23(a) and
(b)(2); (2) establishing a Court-supervised program to be funded
by defendants, through which the class nenbers would undergo
periodi cal nedical exam nations in order to pronote the early
detection of di seases caused by snoking; and (3) awardi ng t he costs
of this suit and such other relief as the Court deens just and
proper.

By Order dated August 22, 1997, this Court certified the
followi ng class pursuant to Rule 23(b)(2):

Al current residents of Pennsylvania who are cigarette

snokers as of Decenber 1, 1996, and who began snoki ng

bef ore age 19, whil e they were resi dents of Pennsyl vani a.
The Court found that the requirenents of Federal Rule of G vi
Procedure 23(a)(1)-(4) had been satisfied and that class
certification was proper under Fed. R GCv. P. 23(b)(2). In
reaching this conclusion, it was noted that the record of the
action did not denonstrate the exi stence of individual i ssues which
woul d preclude certification. In this opinion, this Court
explained that it would revisit the issue of class certification,

which it recently did.



By Menorandum and Order dated October 17, 1997, this
Court decertified this case as a class action pursuant to Fed. R
Cv. P. 23(c)(1). In the nmenorandumopinion, the Court noted that
this case could not proceed as a class action under Rule 23(b)(2)
because t oo many i ndi vi dual issues were inplicated by the facts and
circunstances of this case. Thus, pursuant to this Court's
di scretion under Fed. R Gv. P. 23(c)(1), the Court vacated its
August 22, 1997 Order, which had granted certification in this
case.

Consequently, plaintiffs now proceed solely in their
i ndi vi dual capacities. As stated above, defendants have fil ed ni ne
joint and/or separate notions for summary judgnent. In this
menor andum the Court will only address defendants' notion for
summary judgnent based on the statute of |imtations, defendants’
notion for sunmary judgnent concerning plaintiffs' contributory
negl i gence, assunption of risk and consent to exposure to hazardous
subst ances, and defendants' notion for summary judgnent concer ni ng
plaintiffs' clainms for nedical nonitoring. Before turning to the
subst ance of defendants' notions, the Court will briefly describe
plaintiffs' proposed nedical nonitoring programand will set forth
the plaintiffs' medical histories and conditions.

B. Plaintiffs' Proposed Medical ©Mnitoring Program

At the outset, it is noted that the parties contest
whether the plaintiffs actually advance one or two nedical
noni toring prograns. From defendants' perspective, plaintiffs

advance two separate and di stinct prograns that vary significantly.
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One programis advanced by Drs. Petty and Hyers; the other program
i s advanced by Dr. Burns. Defendants state that Dr. Hyers, one of
plaintiffs' experts, expressly acknow edged that there exists a
| ack of consensus anong plaintiffs' experts as to who should be
screened, what tests should be adm nistered, and when the tests
shoul d be adm ni stered. Dr. Hyers stated that he expects that the
plaintiffs' experts will at sone point reach a "conpromse."
(Defs.'" Ex. 2). In contrast to defendants' position, plaintiffs
represent that they propose only one nedical nonitoring program
While it appears fromthe record that plaintiffs' experts
have advanced two nmedi cal nonitoring prograns t hroughout the course
of this litigation, the plaintiffs presently represent that they
advance only one program —the program advanced by Dr. Burns.
Because plaintiffs represent that they are advancing the program
suggested by Dr. Burns, the Court will base its consideration of
def endants' sunmary judgnent notions on the "Burns Program”
Inthis regard, the Court notes that the Burns Programis
designed to nonitor and detect three diseases which are all egedly
caused by snoki ng: cardi ovascul ar di sease, |ung cancer and chronic
obstructive pul nonary di sease ("COPD"). Further, seven di agnostic
tests and procedures will constitute the conponents of the nedi cal
noni tori ng program (1) el ectrocardi ogram ("EKG'); (2)
cardi ovascul ar risk factor assessnent; (3) chest x-ray screening;
(4) exercise stress test; (5) physical exam nation, including bl ood

pressure, blood |ipidandtotal cholesterol; (6) pul nonary function
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test, including spironmetry;* and (7) sputumcytology.® (Pls.' Ex.
72). However, in order to fully put defendants' argunents in
context, the Court will describe in greater detail the two prograns
whi ch were advanced by plaintiffs.

1. The Petty-Hyers Program

Drs. Petty and Hyers have jointly proposed a nedica
nmoni toring program Participants inthe nedical nonitoring program
would be limted to current snokers and "recent quitters” with 20
pack-year snoking histories.® (Defs.' Ex. 10 at 6, Report of
Thomas L. Petty, MD., and Thomas M Hyers, MD. ("Petty-Hyers
Report")). Under this entry level requirenent, it appears that at
| east one of the plaintiffs, C aran McNally, would not be eligible
for nedical nonitoring.’

The entry point for the Petty-Hyers programis annua
spironetric testing of 20 pack-year snokers for detection of COPD.

(Petty Dep. Defs.' Ex. 4 at 59-63; Hyers Dep. Defs.' Ex. 2 at 224-

“‘Spirometry neasures the anount of air which can be inhal ed
and then exhaled rapidly. Full pulnonary function nmeasures,
anong ot her things, lung volune and efficiency of gas exchange.
(Defs.'

Ex. 2 at 99-100).

°Sput um cytol ogy i s the exami nation of cells of expectorated
matter.

® pack-year" refers to the nunber of years during which an
i ndi vi dual has snoked a pack of cigarettes per day. For exanple,
a person who snokes one pack a day for 10 years has a 10 pack-
year history. A person snoking half a pack per day for 10 years
has a five pack-year history.

'Plaintiff MNally has snoked | ess than a pack per day for
slightly over 10 years. (Hyers Dep. Ex. 2 at 118-19, 244).
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25). Only after a finding of abnormality through spironetry would
further testing by chest x-ray and sputum cytol ogy be perforned.
Id. EKGs, exercise stress tests and pul nonary function testing
other than spironetry are excluded fromtheir nonitoring regine.
(Petty Dep. Defs.' Ex. 4 at 129-30; Hyers Dep. Defs.' Ex. 4 at 99-
104). The purpose of detecting COPD would not be to treat the
condition. Both Drs. Petty and Hyers acknow edge that there is no
evidence that lung function inproves through nedical treatnent.
(Petty Dep. Defs.' Ex. 4 at 156-58; Hyers Dep. Defs.' Ex. 2 at 207-
08). Rather, they urge screening of snokers because they believe
the presence of COPD nmay be a surrogate marker for risk of |ung
cancer. (Defs.' Ex. 10 at 4-7). |In advancing their program Drs.
Petty and Hyers agree with the accepted nedical principle that
screeni ng of snokers should not be prescribed unless it would
"substantially decrease the premature norbidity and nortality from
snoking rel ated diseases.” |1d. at 8.

Drs. Petty and Hyers both have conceded that there are no
clinical studies that support their belief that their programwoul d
prove efficacious under these principles. (Petty Dep. Defs.' Ex.
4 at 102-04; Hyers Dep. Defs.' Ex. 2 at 138). For exanple, both
Drs. Hyers and Petty agree that there is no study establishing that
a diagnosis of abnormal pulnonary function leads to a greater
proportion of snokers ceasing snoking. (Defs.'" Ex. 4 at 123;
Defs.' Ex. 2 at 209). Drs. Petty and Hyers al so agree that |ung
cancer screening using chest x-ray or sputumcytol ogy has not been

denonstrated to be efficacious, and that studies to date have

11



uni formy reached t he opposite conclusion. (Defs.' Ex. 4 at 64-65;
Defs.' Ex. 2 at 139-40, 143-48).

In sum Dr. Petty has adm tted that his proposed program
is "not today accepted” in the nmedical community. (Defs.' Ex. 4 at
78-79, 153-54), and both experts have acknow edged that centra
aspects of the program would be experinental in nature. For

exanpl e, as to the use of sputumcytol ogy, the Petty-Hyers Report

itself points out that the test "is expensive, |aborious and
difficult to standardize" and that its "role . . . is still under
intense study and is being constantly refined." (Defs.' Ex. 10 at

5). Inaddition, Dr. Petty has witten that "it is not |ikely that
sputum cytol ogy based solely on human di agnosis will ever becone
practical on a wi despread basis." (Defs.' Ex. 21 Thomas L. Petty,

"Lung Cancer Screening", in Conprehensive Therapy, 1995 21(8) 432-

437, 434). Simlarly, as to the use of spironetry, Dr. Petty
recently wote that "an intensive effort in COPDis needed because
despite several decades of COPD research, virtually all of the
fundanental issues about COPD remain . . . ." (Defs.' Ex. 22
Thomas L. Petty, "Building a National Strategy for the Prevention
and Managenent of Research in Chronic Qbstructive Pul nonary
D sease", in JAMVA 227(3), 246-53, 251 (January 15, 1997)).

2. The Burns Program

In the Burns Program Dr. Burns classified snokers by
"pack-year" and age criteria to determ ne participation in various
fornms of screening. Under the new proposal, the eligibility of

snokers for nonitoring woul d be determ ned in the foll owi ng manner:
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1. Per sons age 25 and ol der and who have snoked an aver age
of 10-15 or nore cigarettes per day for 10 years woul d recei ve
an EKG, cardi ovascul ar risk factor assessnent, and a physi cal
exam nati on;

2. Per sons age 40 and ol der who have snoked an average of 15
or nore cigarettes per day for 20 years woul d recei ve an EKG
cardi ovascul ar risk factor assessnent, physical examn nation,
and exerci se stress test;

3. Persons age 45 and ol der and who snoked an average of 15
or nore cigarettes per day for 20 years woul d recei ve an EKG
cardi ovascul ar risk factor assessnent, physical exam nation,
an exercise stress test, and a pul nonary function test; and
4, Per sons age 50 and ol der and who snoked an average of 15
or nore cigarettes per day for 20 years woul d recei ve an EKG
cardi ovascul ar ri sk factor assessnent, physical exam nation,
an exerci se stress test, a pul nonary function test, a chest x-
ray, and sputum cyt ol ogy.

(Defs.'" Ex. 3. 11 3, 4, 6).

Following this initial testing, a physical exam nation
and EKG woul d be repeat ed annual | y, as woul d any ot her test show ng
a "significant abnormality". (Defs." Ex. 3 71 5, 6). Al |
remai ning tests would be repeated every two to three years. I d.

As Dr. Hyers has noted, there are mmjor differences
bet ween the Burns Program and the Hyers-Petty Program including:

1. Dr. Burns would screen for nore snokers than would Drs.
Petty and Hyers; snokers with as few as five-pack years could
receive nedical nonitoring. (Defs.' Ex. 3 14). Dr. Hyers, onthe
ot her hand, stated that 20 pack-years is the starting point where
there is asignificant enough risk to comence nonitoring. (Defs.
Ex. 2 at 20-21).

2. Dr. Burns would routinely screen sone or all nonitoring

partici pants using EKGs, exercise stress testing, and pul nonary
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functions testing other than spironetry (Defs.' Ex. 3 {1 3, 4, 6).
None of these tests are recommended by Drs. Hyers and Petty.
(Defs.' Ex. 4 at 129-30; Defs.' Ex. 2 at 99-104).

3. Dr. Burns woul d routinely screen sone participants using
chest x-ray and sputum cytol ogy, (Defs.' Ex. 3, 1Y 3, 4), while
Drs. Petty and Hyers woul d use these tests only on persons with
abnormalities detected using spironetry. (Defs.' Ex. 4 at 59-63;
Defs.' Ex. 2 at 224-25).

Unli ke Drs. Hyers and Petty, Dr. Burns did not support
hi s proposal by arguing for reconsideration of the accepted view
t hat screeni ng of asynptomati c snokers i s not efficacious. Rather,
he has defended deviating from standard nedical practice
principally by pointing to a possible increase in snoking
cessation. He explainedthat early detection of a snoking-rel ated
di sease may, by allow ng a person to know his or her current health
status, provide "substantial increased notivational force" to stop
smoking. (Defs.' Ex. 9 at 82-83, 88-90).

Dr. Burns has argued that this opportunity to stop
snoking constituted the "alteration benefit" of his program |[d.
He, like plaintiffs' other experts, was unable to cite specific
literature supporting his views. Wen pressed to cite support for
his views, he replied that his various opinions were based on a
"vast body" of literature, but was unable to identify specific
support because he does not "store information that way." 1d. at
66- 72, 187.

Dr. Burns has stated that he could not testify that his
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programwoul d work. He could testify only that "the programthat
| have suggested here mght work. . . . I'm sinply nmaking a
recomrendat i on about one nethod by which the court m ght decide to

resolve this issue." Id. at 29.
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C. The Plaintiffs' |ndividual G rcunstances

The Court will briefly summari ze the medi cal history of
plaintiffs. Before doing so, the Court notes that none of
plaintiffs' nmedical nonitoring experts has exam ned the plaintiffs
or reviewed their nedical records. (Defs.' Ex. 4 at 36-40; Ex. 2
at 55-56). Plaintiffs' experts acknowl edge that they |ack
information as to whether individual plaintiffs have already
recei ved screening, have al ready been di agnosed with the subject
di seases, or possess risk factors other than snoking for the
di seases as to which nonitoring i s proposed. Despite this |ack of
know edge, Dr. Burns asserts that he is capable of opining that
specific plaintiffs should receive certain specific forns of
screening. (Defs.' Ex. 3 116, 7). Dr. Petty, on the other hand,
admtted that he |acks an adequate basis to assess whether any
i ndividual plaintiff needs any particular kind of nedica
nonitoring at the present tine. (Defs.' Ex. 4 at 36-42).

The record in this case includes a wealth of information
regarding the medical histories, snoking cessation efforts, and
past nedical nonitoring of each plaintiff. For instance Nornma
Rodwel | er has high cholesterol and a famly history of heart
di sease. She has been di agnosed wi th vocal chord pol yps and COPD,
and has shown abnormalities in pul nonary function tests. She has
al so been tested for potential coronary insufficiency. She
nevert hel ess conti nues to snoke despite havi ng been tol d by doctors
t hat snoki ng aggravates her nedical illnesses. She has al so

refused her doctor's directions to obtain necessary nedical

16



screeni ng such as pap snears and manmogr ans.

C aran McNally is 26 years old. She has been a regul ar
snoker since she was 15 years ol d and snokes 10-15 cigarettes per
day. She received chest x-rays when appropriate in response to
synptons. She has not foll owed her doctors' advice to quit snoking
whi | e taking oral contraceptives.

Wlliam Barnes is mldly obese with hypertension and
el evated chol esterol. He has a history of coronary artery di sease,
and he has been di agnosed with hypertensive athersclerotic heart
di seases. He is al so a heavy drinker. He has received EKGs, chest
x-rays and pul nonary function testing as appropriate i nresponse to
synptons. He has been told to quit snoking every tine he visited
hi s doctor, and continues to snoke despite evidence of fibrosis of
his | ung.

Cat herine Potts has been di agnosed wth COPD, coronary
artery di sease, angi na, and hyperli pidem a and hypertensi on. She
continues to snoke despite being advised by her doctors to cease
due to cardiac problens and a potential vocal chord malignancy.
She has not foll owed her doctor's directions for testing, including
a recommended col onoscopy following rectal bleeding. On one
occasion, she insisted on being discharged from the hospital
against nedical advice after being diagnosed wth possible
myocardi al infraction. She continues to drink caffeinated
beverages despite begin advised by her doctors to cease doing so.

Edward Slivak has continued snoking despite abnornal

pul monary function tests and abnormal chest x-rays leading to a
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di agnosi s of COPD. He has high blood pressure and el evated
cholesterol, has received EKGs and has been diagnosed wth
myocardi al infarction. Although he has been advi sed repeat edl y not
to snmoke due to his various nedical conditions, he is still
snoki ng.

Barbara Sal zman continues to snoke despite having been
di agnosed with enphysema and mld to noderate COPD based on
pul monary function tests and chest x rays. She has received chest
x-rays, MRl scans and EKGs in response to her synptons. She has
not, however, nentioned her enphysema to her famly physician,
expl ai ni ng that she does not desire to foll ow up because "I don't
like to look for trouble." She drinks an excessive anount of
caffeine and has a famly history of heart disease.

The Court wIll now address the issues raised by
def endants' summary judgnent notions. The plaintiffs have filed
responses to which the defendants have filed replies.

1. Summary Judgnent Standard

A reviewi ng court may enter summary judgnent where there
are no genuine issues as to any material fact and one party is

entitled to judgnent as a matter of law. \Wite v. Westinghouse

Electric Co., 862 F.2d 56, 59 (3d Cr. 1988). "The inquiry is

whet her the evi dence presents a sufficient disagreenent to require
subm ssion to the jury or whether it is so one sided that one party

must, as a matter of law, prevail over the other." Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249 (1986). The evidence

presented nmust be viewed in the |light nost favorable to the non-
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nmoving party. 1d. at 59.
The noving party has the initial burden of identifying
evidence which it believes shows an absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);

Childers v. Joseph, 842 F.2d 689, 694 (3d G r. 1988). The noving

party's burden may be di scharged by denonstrating that there is an
absence of evidence to support the non-noving party's case.
Cel otex, 477 U S. at 325. Once the noving party satisfies its
burden, the burden shifts to the non-noving party, who nust go
beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to i nterrogatories
showi ng there is a genuine issue for trial. 1d. at 324. Moreover,
when t he non-noving party bears the burden of proof, it nust "nmake
a show ng sufficient to establish the existence of [every] el enent

essential to that party's case.” Equimark Commercial Fin. Co. v.

Cl1.T. Fin. Servs. Corp., 812 F. 2d 141, 144 (3d G r. 1987) (quoting

Cel otex, 477 U.S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a show ng sufficient to establish the existence of an
el enment essential to that party's case, and on which that party
will bear the burden of proof at trial."” Wite, 862 F.2d at 59
(quoting Celotex, 477 US. at 322). The non-novant nust
specifically identify evidence of record, as opposed to genera
avernments, which supports his claimand upon which a reasonable
jury could base a verdict in his favor. Celotex, 477 U S. at 322.

The non-novant cannot avoid sunmary judgnment by substituting
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"conclusory allegations of the conplaint . . . wth conclusory

al l egations of an affidavit." Lujan v. National WIldlife Found.,

497 U. S. 871, 888 (1990). Rather, the notion nust be denied only
when "facts specifically averred by [the non-novant] contradict
"facts specifically averred by the novant." [d.

[1l. Statute of Limtations

Def endant s nove for sunmary j udgnent based on the statute
of limtations. Defendants contend that Pennsylvania' s two year
statute of Ilimtations applies to the instant case because
plaintiffs' underlying | egal theory is one of negligence. 42 Pa.
Cons. Stat. Ann. 8 5524. Applying this statute of limtations,
defendants submt that all of the plaintiffs are barred from
prosecuting their clains because they either knew, or should have
known, that snoking placed themat an i ncreased ri sk of contracting
a serious |atent disease years before any of them comenced this
litigation. Defendants additionally argue that they should not be
estopped from asserting the statute of limtations defense, that
the doctrine of |aches does not apply to this case, and that the
continuing tort doctrine does not apply to this case.

In response, plaintiffs ask this Court to deny
def endants' notion for the follow ng reasons. First, plaintiffs
argue that the equitable doctrine of |aches controls, thus making
the only relevant considerations whether defendants can show
prejudice fromthe timng of plaintiffs' suit or whether plaintiffs
unjustifiably delayed in bringing their medical nonitoring claim

Second, due to defendants' ongoi ng wongful conduct, the continuing
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wrong doctrine applies and prevents any applicable statute of
limtations frombeginning torun until the conduct ceases. Third,
due to the nature of the injury of medical nonitoring case —I ong-
term exposure increasing the risk of |latent di sease —there could
have been no earlier accrual of plaintiffs' clains. Fourt h,
because nedical nonitoring is a relatively new cause of action,
plaintiffs could have not brought this action until recently.

As a threshold matter, the Court finds that a statute of
limtations applies to this case, not the doctrine of |laches. To
begin, this action is not purely an equitable action. Admttedly,
the Court has recently concluded that this action is both

i nherently equitable and | egal . See Barnes v. Anerican Tobacco Co.

, CGvil Action No. 96-5903, slip op. at 14 (E.D. Pa. Oct. 10,
1997) . Hence, plaintiffs' argunment that this action is purely
equi t abl e has al ready been rejected. Mre inportantly, however, a
statute of Ilimtations should apply to this action because
plaintiffs could have brought this action at law or in equity.

It has been | ong established that equity will followthe
lawand w I | apply the statute of [imtations for the correspondi ng

| egal action. Ebbert v. Plynouth Ad Co., 34 A 2d 493, 495 (Pa.

1943). In particular, where a plaintiff could nmaintain an action
at law but fails to do so wthin the required tine period, he wll
not be heard to bring the sane action in equity. 1d. at 495-96;
Gty of Philadelphia v. Louis Labs., Inc., 189 A 2d 891, 893 (Pa.

1963). In Ebbert, the Suprenme Court of Pennsyl vani a stat ed:

[1]t is well established that equity will frequently foll ow
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the statute of Iimtations which controls anal ogous
proceedings at law. This is especially, if not invariably,
true if the cause of action is not exclusively cognizable in
equity, which is the situation here, because, where an
accounting is desired, it nay be obtained in a comon-|aw
proceeding. . . . Because of this concurrent jurisdiction the
statute of limtations is generally held to be a bar to
proceedi ngs in equity for an accounting when it woul d be a bar
to an action at common | aw for the sanme matter

Ebbert, 34 A 2d at 495-96 (enphasis added). Thus, if a plaintiff
is barred by the statute of limtations frombringing an action at
law, this sanme plaintiff wll be barred from bringing the
concurrent action in a court of equity.

Fortuitously, the Third Crcuit, in Algrant v. Evergreen

Valley Nurseries Ltd., No. C V. A 96-1994, 1997 W. 570840 (3d Cr.

Sept. 16, 1997), recently addressed a very simlar issue. In
Al grant, a question arose as to whether the statute of limtations
that attaches to underlying substantive clains in a declaratory
judgnent action also applies to the actual declaratory judgnent
counts that were based on the underlying substantive clains. In
answering this question in the affirmative, the Third Grcuit
explicitly noted that "[i]t is settled . . . that where | egal and
equi tabl e cl ai ns coexist, equitable renedies will bew thheldif an
applicable statute of I|imtations bars the concurrent |egal
remedy." |d. at *3 (citation omtted). The Third Crcuit also

approvingly cited the Suprene Court's hol ding that equity wll
withhold its relief in such a case where the applicable statute of
limtations would bar the concurrent |egal renedy."

Based on this persuasive reasoning, the Court concl udes

that once the statute of limtations has run on an action at | aw,

22



a plaintiff cannot save his claimby bringing the concurrent claim
in equity. For the purposes of this case, there exist two
pertinent inquiries: first, does plaintiffs' current equitable
action have a concurrent |legal action; and second, if yes, what
statute of limtations applies? The first line of inquiry has
al ready been answered; there is no doubt that this action has a
purely legal concurrent action. As stated in this Court's
Menor andum and Or der dated Cctober 12, 1997, plaintiffs could have
brought an entirely legal action by sinply requesting | unp-sum
noney damages. Barnes, slip op. at 11-12. Consequently, because
plaintiffs could have brought this action at |aw, the next |ine of
inquiry is what statute of limtations would be applied in that
| egal action.?®

In order to determ ne what statute of limtations should
apply in this action, the Court nust |ook at the theories of
[iability that underlie a nedical nonitoring claim Under Redl and

Soccer Club, Inc. v. Dep't of the Arny, the Suprene Court of

Pennsyl vania stated that a plaintiff, in part, nust prove that he

was exposed to a proven hazardous substance caused by the

8 The Court also rejects plaintiffs' argunent that
Pennsyl vania | aw woul d not apply any statute of I[imtations to a
nmedi cal nonitoring claim Plaintiffs cite Simons v. Pacor, 674
A . 2d 232 (Pa. 1996) to support this position. Simmons, however,
does not address this issue at all. Simons nerely stated that,
under certain circunstances, "recovery for medical nonitoring is
appropriate and just . " This | anguage sinply does not
address plaintiffs' extraordinary argunent that no statute of
l[imtations applies to a nmedical nonitoring claimunlike every
ot her cause of action under Pennsylvania | aw.
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def endant's neaqligence. 696 A.2d 137, 145 (Pa. 1997).° The

Redl and Soccer court thus found that a plaintiff nust establish

that the defendant was negligent in order to set forth a nedica

nmonitoring claim Because negligence is the theory of liability
that underlies a nedical nonitoring claim this Court predicts that
t he Pennsyl vania Suprenme Court, if confronted with this issue,
woul d apply the two year statute of limtations set forthin 42 Pa.
Cons. Stat. Ann. 8§ 5524. Moreover, to the extent that strict
products liability or anintentional tort can act as the underlying
theory of liability for a nedical nonitoring claim which the
parties dispute, the applicable statute of imtations would still
be two years because intentional torts and strict products
l[iability are governed by 42 Pa. Cons. Stat. Ann. 8 5524. Having
determ ned what statute of limtations applies to this action, the
Court will now ascertain whether plaintiffs would have been barred

frommaintaining a |legal action because of the operation of the

°In Redl and Soccer, the Pennsylvania Supreme Court set forth
the elenents that a plaintiff need prove in order to prevail on a
common | aw claimfor nedical nonitoring:

(1) exposure greater than nornmal background | evels;

(2) to a proven hazardous substance;

(3) caused by the defendant's negli gence;

(4) as a proximate result of the exposure, plaintiff has a

significantly increased risk of contracting a serious |atent

di sease;

(5) a nonitoring procedure exists that nakes the early

detection of the disease possible;

(6) the prescribed nonitoring regine is different fromthat

normal |y recommended in the absence of the exposure; and

(7) the prescribed nonitoring regine is reasonably necessary

according to contenporary scientific principles.
The Court explained that "[p]roof of these elements wll
naturally require expert testinony." |d. at 146-47.
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statute of limtations.

Cenerally, a plaintiff "is under a duty to use all
reasonable diligence to be properly informed of the facts and
ci rcunst ances upon whi ch a potential right of recovery is based and
toinstitute suit within the prescribed statutory period."” Pocono

| nternational Raceway, Inc. v. Pocono Produce, 468 A 2d 468, 471

(Pa. 1983). A claim under Pennsylvania |aw accrues at "the
occurrence of the final significant event necessary to make the

cl ai msuabl e." Mack Trucks, I nc. v. Bendi x- West i nghouse Aut onpti ve

Air Brake Co., 372 F.2d 18, 20 (3d Cr. 1966). The "statute of

[imtations begins to run as soon as the right to institute and

maintain a suit arises; Jlack of know edge, mstake, or
m sunderstanding do not toll the running of the statute of
limtations." Pocono, 468 A 2d at 471. However, there are sone

exceptions to this narrow rule.
The "discovery rule" is a "narrow exception to this

general rule.” Tohan v. Omens-Corning Fiberglass Corp., 696 A 2d

1195, 1200 n.4 (Pa. Super. 1997). The discovery rule tolls the
statute of Ilimtations to reflect the "plaintiff's conplete
inability, due to facts and circunstances not wthin his control,
to discover an injury despite the exercise of due diligence.”

Ki ngston Coal Co. v. Felton Mning Co., Inc., 690 A 2d 284, 288

(Pa. Super. 1997). Under the discovery rule, the statute of
[imtations begins to run when the "plaintiff knows, or in the
exerci se of reasonabl e diligence shoul d have known, (1) that he has

been injured, and (2) that his injury has been caused by another's
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conduct." Bradley v. Ragheb, 633 A 2d 192, 194 (Pa. Super. 1993).

The plaintiff has the burden of proving that he exercised

reasonabl e diligence in bringing his claim Cochran v. GAF Corp.,

666 A.2d 245, 249-50 (Pa. 1995). Reasonable diligence is "an
obj ective, rather than a subjective standard. Under this standard,
the plaintiff's actions nust be evaluated to determ ne whet her he
exhi bited those qualities of attention, know edge, intelligence and
j udgnent which society requires of its nenbers for the protection
of their own interests and the interests of others." 1d. at 249.
Reasonabl e diligence "may require one to seek further nedical
exam nations as well as conpetent |egal representation.” 1d. 1In
addition, "when information is available, the failure of a
plaintiff to make proper inquiries is a failure to exercise

reasonabl e diligence as a matter of law. " Kingston Coal, 690 A 2d

at 28.
In contrast, plaintiffs contend that the continuing tort
doctrine applies to this case. Plaintiffs cite to the follow ng

passage in Page v. United States, 729 F.2d 818, 821-22 (D.C. Cir.

1984), for the proposition that they may avail thenselves to the
doctrine of continuing harmin lieu of the discovery rule:

It is well-settled that when a tort involves continuing
injury, the cause of action accrues, and the limtations
period begins torun, at the tine the tortious conduct ceases.
Since usually no single incident in a continuous chain of
tortious activity canfairly or realistically beidentified as
t he cause of significant harm it seenms proper to regard the
cunmul ative effect of the conduct as actionable. Moreover,
si nce one shoul d not be all owed to acquire aright to continue
the tortious conduct, it follows logically that statutes of
[imtation should not run prior to its cessation .
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Relying on this case, and others, plaintiffs argue that their
medi cal nonitoring clains are not barred by the statute of
limtations because the continuing harm doctrine applies.
Specifically, plaintiffs argue that "defendants' defective design,
manuf acturing, and sale of cigarettes that are intended to be as
addi ctive as possible, suppression of research regarding the

har nf ul ness of snoking and ot her conduct constitute a conti nuing

harmt hat has, and continues to be, inflicted on plaintiffs and the
entire class.” (Pls.' Br. at 100) (enphasis added).
Notwi t hstanding plaintiffs' argunent, the Court finds
that the continuing harm doctrine sinply does not apply to the
facts of this case. It is axiomatic that the statute of
limtations applies in cases involving product defects and begi ns
to run when the plaintiff knows, or should have known, of his
injury and that it has been caused by another. Bradley, 633 A 2d
at 194; Cochran, 666 A 2d at 249. Moreover, in "a | atent di sease
case [or "creeping disease" case], . . . where the claimis not
di scoverabl e despite the exercise of due diligence, thelimtations

period is tolled under the 'discovery rule.'" Qunsalus v. Cel otex

Corp., 674 F. Supp. 1149, 1153 (E.D. Pa. 1987) (citation omtted).

I n cases i nvol vi ng exposure to a hazardous substance, Pennsyl vani a

courts specifically have rejected the continuing tort theory. As
t he Pennsyl vani a Superior Court has witten:

In Ant hony v. Koppers Co., 284 Pa. Super. 81, 425 A 2d

428 (1980), revers'd on other grounds, 469 Pa. 119, 436 A 2d

181 (1981), we reviewed the application of the statute of

limtations to cases in which the plaintiff has contracted a
di sease froma conti nuous exposure to a hazardous substance.
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We found that other jurisdictions have taken one of three
approaches to these "creeping di sease" cases:

A few jurisdictions have held that in a creeping di sease
case the statute starts to run with the plaintiff's
"first breath" if the hazardous substance, even t hough he
does not discover his disease or its cause until many
years later. The first breath rule, however, has led to
such harsh results that it has been w dely repudi at ed.
Q her jurisdictions have vi ewed subjecting the plaintiff
to exposure as a continuing tort and have adopted what
may be call ed "l ast breath” rul e, under which the statute
of limtations starts to run at the |ast exposure, but
neither has this rule proved satisfactory. Garrett v.
Rayt heon Co., 368 So.2d 516 (Ala. 1979) (statute of
l[imtations barred suit for injuries from exposure to
radi ati on where the | ast exposure occurred in 1957, even
t hough synptons were not nmanifest until 1975) .
Accordingly, a majority of the jurisdictions that have
consi dered this issue, includingthe Supreme Court of the
United States, have held that the discovery rul e applies
to creeping disease cases. See Uie v. Thonpson, 337
U S. 163 (1949).

* * %

W further noted, that while our Suprene Court had
indicated that it mght apply a "last breath" analysis, see
Plazak v. Allegheny Steel Co., 324 Pa. 422, 188 A 2d 130
(1936), it had in fact subsequently applied the discovery
rule. See Caibattoni v. Birdsboro Steel Foundry & Machine
Co., 386 Pa. 179, 125 A 2d 365 (1956).

Stai ano v. Johns Manville Corp., 450 A 2d 681, 683-84 (Pa. Super.

1982) (enphasis added) (citations omtted). Consequently, it is
obvious to this Court that the Pennsylvania state courts apply the
di scovery rul e in "creepi ng di sease" cases, not the continuingtort
doctri ne.

The Third Crcuit agrees. In Kichline v. Consolidated

Rail Corp., 800 F.2d 356 (3d G r. 1986), the Court of Appeals

expl ai ned:

[ C] onti nui ng conduct of defendant will not stop the ticking of
the limtations cl ock begun when plaintiff obtained requisite
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information. On discovering an injury and its cause, a
cl ai mtant nust choose to sue or foregone that renedy. .
Once di scovery occurs, . . . it beconmes necessary to consi der
the other side of the coin -- the policy against the
presentation of stale clains.

|d. at 360. See also Allgood v. R J. Reynolds Tobacco Co., 80 F. 3d

168, 170 (5th Cir.) (where "the causal rel ati onshi p bet ween snoki ng
and [plaintiff's] injuries was known to [plaintiff] at |east as
early as February 1986 . . . the theory of continuing tort is
immaterial . . . because the statute of limtations began to runin
February of 1986").

Under plaintiffs' theory, the statute of limtations
would not begin to run until the plaintiffs were no |[|onger
"exposed” to the alleged hazardous substances in defendants'
cigarettes, wthout regard to whether or not the they knewof their
injury and its cause. This approach is contrary to Pennsylvani a
law and its application here would "hinder and frustrate the

ultimate aimof [imtations periods."” Casner v. Anerican Federal

of State, County & Muinicipal Enployees, 658 A 2d 865 (Pa. Super

1995). Pennsyl vani a courts sinply do not apply the continuing tort
doctrine to cases i nvol ving defective products or | atent di seases.
Significantly, plaintiffs do not dispute that the discovery rule
applies to products liability cases, and they do not cite any
Pennsyl vania product liability cases that actually apply the
continuing tort theory to toll the running of the statute of
limtations. Further, plaintiffs do not in any manner attenpt to
address the Stai ano case, wherein the Pennsyl vani a Superior Court

held that the discovery rule, not the continuing tort doctrine,
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applies to a "creepi ng di sease case" based upon asbestos exposure.
Finally, the cases cited by plaintiffs, which do not involve work
place discrimnation, sinply do not support their position.?*
Because plaintiffs have been unable to denonstrate that the
continuing tort doctrine should be applied to the facts of this
case, the Court wll only apply the discovery rule, if it is
appl i cabl e.

A cl ai munder Pennsyl vani a | awaccrues at "t he occurrence
of the final significant event necessary to nake the cl ai msuable."

Mack Trucks, 372 F.2d at 20. Hence, the first stepinthis Court's

analysis is to determ ne when the final event, necessary to nmake
plaintiff's medical nonitoring clai msuable, occurred. Exam ning
the elenents of a nedical nonitoring claim the Court finds that
each plaintiffs' cause of action for nedical nonitoring accrued
when the plaintiff was placed at a "significantly i ncreased ri sk of

contracting a serious | atent disease."! Redland, 696 A 2d at 145.

°See (Defs.' Reply Br. Statute Limitations at 10-12).

Y1'n adopting this event as the "last event" that nakes
plaintiffs'" claimsuable, the Court perforce rejects plaintiffs’
argunent that a nedical nonitoring claimis not about "increased
ri sk" but rather "long-termexposure.” (Pls." Br. at 102-04).

It is not "the fact of |ong-term exposure" which creates the need
and justification for nmedical nonitoring; rather, it is the
"increased risk of contracting a serious |latent disease"” which
creates the need for nedical nonitoring. For exanple, long-term
exposure to a substance that does not cause an increased risk of
di sease would not entitle a plaintiff to recover nedica

nmoni toring. Conversely, short-term exposure to a hazardous
subst ance that does cause an increased risk of contracting a
serious |latent disease would entitle a plaintiff to recover

medi cal nonitoring. For exanple, if a nuclear power plant
negligently rel eased hazardous substances over a w de

geogr aphi cal area over a short period of tinme, and the people
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It is at this point in tinme —when a person, because of
another's negligence in exposing him or her to a hazardous
substance beyond normal background levels, is placed at a
significantly increased risk of contracting a serious |atent
di sease —that a person can maintain a nedical nonitoring claim
After a person has been exposed to a hazard substance beyond nor nal
background | evel s due to anot her's negli gence, and has been pl aced
at a significantly increased risk of contracting a serious |atent
di sease as a proximate result of the exposure, this person can
successfully maintain a nmedical nonitoring claimas long as this
person can satisfy the remaining elenents articulated in Redl and,
that is, proving "a nonitoring procedure exists that makes the
early detection of the disease possible; the prescribed regine is
different from that normally recomended in the absence of the
exposure; and the prescribed nonitoring regime is reasonably
necessary according to contenporary scientific principles.” 1d. at
147. Having determ ned when the | ast event needs to occur to nmake
a nmedical nmonitoring claimsuable, the Court wll now determ ne
when the "l ast event"” occurred for each plaintiff that nmade their

medi cal nonitoring claimsuable.

within this geographical area were placed at a significantly
increased risk of contracting a serious |atent disease as a
proximate result of this exposure, all of these individuals would
be entitled to bring a nedical nonitoring claim Thus, a nedical
nmoni toring claimneed not be about "long-term exposure,” rather
the central consideration in determning a plaintiff's
entitlenment to

mai ntain such a claimis whether this person has been placed at a
significantly increased risk of contracting a serious |atent

di sease.
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In order to determ ne when the "l ast event" occurred for
each plaintiff, the Court nust perforce determ ne when their
exposure to snoking placed themat "a significantly increased risk
of contracting a serious |atent disease.” To sinply this inquiry,
and to err in favor of plaintiffs, this Court will use plaintiffs'
experts' own proposed testinony as to when each and every naned
representative becane eligible to participate in the nedical
noni toring program In this regard, plaintiffs' experts have
proposed certain dates at which plaintiffs would be entitled to
participate in the proposed nedi cal nonitoring program According
to plaintiffs' expert Dr. Burns, a person who has snoked 15-20
cigarettes a day for 10 years would be entitled to receive three of
the seven proposed tests, i.e., it is only after a person has
snoked 10-15 cigarettes per day for 10 years that this person has
been placed at a "significantly increased risk of contracting a
serious |atent disease,” which would entitle this person to
participate, albeit not fully, in plaintiffs' proposed program *?
Under the Petty-Hyers Program a person would be entitled to
medi cal nonitoring if he or she has a twenty pack-year history,
thus, it is at the twenty pack-year |evel that a person, under the
Petty-Hyers Program is placed at a "significantly increased risk

of contracting a serious disease." To err in favor of the

2Under this scenario, a five-year pack snoker (a person who
has snoked 10 cigarettes per day for 10 years) would qualify for
medi cal nonitoring because according to plaintiffs' experts this
person has been placed at a significantly increased risk of
contracting a serious |atent disease.
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plaintiffs, this Court will only apply the "twenty pack-year" | evel
in determining when the plaintiffs' nedical nonitoring clains

accrued.

¥In applying this twenty pack-year |evel, the Court
perforce rejects plaintiffs' argunent that each naned plaintiff's
claimaccrued only after they net the certain requirenents of
each sub-level of Dr. Burns' program In their brief, plaintiffs
argue that their clains could not have accrued —in other words,
t hey were not
pl aced at an increased risk of contracting a serious |atent
di sease —until each plaintiff had net the requirenents of the
sub-1| evel nedical nmonitoring group for which they are currently
able to participate. For exanple, plaintiffs argue that M.
Barnes was not able to receive the full conplenent of nedica
nonitoring tests (all seven diagnostic tests) until he had snoked
one pack per day for twenty years and reached the age of 50;
under plaintiffs' reasoning, M. Barnes' right to participate in
the full range of nedical nmonitoring did not arise until |ast
year, when he reached the age of 50. Based on this reasoning,
plaintiffs contend that M. Barnes' claimcannot be tine-barred
because his claimdid not accrue until |ast year. However, the
following illustration will expose the specious nature of
plaintiffs' argunent. Under plaintiffs' proposed program a
person can participate in the first sub-level of his nedical
noni tori ng program when he or she reaches the age of 25 and has
snoked 10-15 cigarettes for 10 years. |In M. Barnes' situation,
he woul d have been eligible to participate in the first sub-I|evel
of plaintiffs' proposed nedical nonitoring group in 1979 because
he was over 25 years of age and had been snoking 15-20 cigarettes
a day since 1969. By plaintiffs' experts' own testinony, as of
1979, M. Barnes had been placed at a "significantly increased
risk of contracting a serious |latent disease"” due to his exposure
to cigarette snoking, i.e., M. Barnes had been injured. Thus,
if M. Barnes was aware of this injury and its cause in 1979, he
woul d have had only two years fromthe date of injury to bring
his claimfor nedical nonitoring. Under plaintiffs' reasoning,
if M. Barnes failed to bring his claimfor nedical nonitoring
before the end of 1981, M. Barnes could bring a nedical
nmonitoring claimafter he reached the next sub-Ievel of
plaintiffs'" proposed nedical nonitoring claim For exanple, a
person, under plaintiffs' program is entitled to receive four
di agnostic tests after they reach the age of 40 and have snoked
15 or nore cigarettes for 20 years. Applied to M. Barnes'
ci rcunmstances, M. Barnes would have been eligible for sub-Ievel
two in 1987 because he was forty years of age and had snoked the
requi site nunmber of cigarettes for 20 years. It appears that
plaintiffs are arguing that a person receives a new "injury" each
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Appl yi ng the twenty pack-year | evel, the Court concl udes
that five of the six plaintiffs were placed at a "significantly
i ncreased risk of contracting a serious |latent disease,"” and thus
the | ast event occurred which woul d make their nedical nonitoring
clai ns suable, many years ago. Ms. Rodwel | er has been snoking
approxi mately one to one-a-half packs of cigarettes per day for
about forty-two years. (Rodweller Dep. at 8, 15). At a m ninmum
Ms. Rodwel | er becane a twenty pack-year snoker in 1970; it was
during this year in which she was placed at a "significantly

increased risk of contracting a serious |latent disease.”

me they qualify for different diagnostic testing, and as such,
eir claimdoes not accrue for each sub-level until they reach
e requirenents for that sub-Ievel

The Court, however, nust reject this reasoning as
nonsensical. In order to preserve the integrity and validity of
nmedi cal nonitoring clains, there nmust be a date certain on which
an individual's injury occurs, i.e., a person's injury under
nmedi cal nonitoring, like all other causes of action, only accrues
at one tine. For exanple, in M. Barnes' case, M. Barnes was
injured —he sustained an increased risk of contracting a serious
| atent disease —in 1979 under Dr. Burns' programand in
approxi mately 1984 under the Petty-Hyers Program Thus, M.
Barnes only had, at the outside, two years from 1984 to sue for
nmedi cal nonitoring.
Plaintiffs cannot avoid the statute of Iimtations by claimng
that a newinjury arises each tinme M. Barnes becones entitles to
participate in a nore advanced nedi cal nmonitoring program The
types of tests that a plaintiff beconmes entitled to participate
in at each sub-level of a nedical nonitoring programdo not at
all effect the timng of when the plaintiff's right to bring a
medi cal nonitoring claimaccrues. |f plaintiffs' position was
accepted, plaintiffs could forever avoid the bar of the statute
of limtations by sinply constructing many different levels in
their medical nonitoring programand claimng that each plaintiff
has recently satisfied these requirenents, even if the plaintiff
had know edge of his injury and its cause for many years. This
result is anathema to our system of jurisprudence, which provides
stability to everyday life by ensuring that stale clains will not
be cogni zable in a court of |aw.

ti
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Therefore, Ms. Rodwel | er had approxi mately until the end of 1972 to
bri ng her nedical nonitoring claim she did not. Thus, unless M.
Rodwel | er can denonstrate that her claimis saved by the di scovery
rule, her claim would be tinme-barred. A review of the snoking
hi story of four of the other five plaintiffs denonstrates that they
are in simlar position as Ms. Rodwel ler. ™

Ms. Sal zman has been snoking at | east one to one-a-half
packs of cigarettes per day for about forty-one years. (Salzman
Dep. at 16, 54, 56). At a mninmum M. Salzman becane a twenty
pack-year snmoker in 1976. M. Slivak has been snoki ng at | east one
to two packs per day since he was approximately 15 years old —39
years ago. At a mnimum M. Slivak becane a twenty pack-year
snoker in 1978. (Slivak Dep. at 9-11). M. Barnes has been
snoki ng a pack of cigarettes per day since approximately 1970.
(Barnes Dep. at 111, 124). Thus, M. Barnes becane a twenty-pack
year snoker in 1990. Finally, Ms. Potts has been snoking at | east
one pack of cigarettes a day for the | ast 44 years. (Potts Dep. at
33). At amninmm Potts becane a twenty-pack year snoker in 1973.

Based on these facts, and wi t hout applying the discovery
rule, the medical nonitoring clainms of these five plaintiffs are
barred by the two year statute of [imtations. For exanple, M.
Rodwel | er had approxi mately two years fromthe end of 1970 to bring

her nedical nonitoring claim M. Salzman had until the end of

““G aran McNally has only been snoking for approxi mately
el even years; her claimcould not have accrued until sonetine
| ast year. Thus, the statute of limtations would not bar her
claim
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1978 to bring her claim M. Slivak had until the end of 1980.
Ms. Potts should have filed her claimby no |ater than the end of
1975, and M. Barnes, who cane nearest to satisfying the statute of
limtations, should have filed his claimby the end of 1992. Under
a pure statute of limtations analysis, these five plaintiffs'
clains are barred by the statute of limtati ons because they waited

°® Even if

until 1996 to file their claims for nedical nonitoring.?
this Court applied the discovery rule, the clains of these five
plaintiffs would be barred.

The discovery rule tolls the statute of limtations to
reflect the "plaintiff's conplete inability, due to facts and
ci rcunstances not within his control, to discover aninjury despite
t he exercise of due diligence." Kingston, 690 A 2d at 288. Thus,
to the extent these five plaintiffs were unable to discover their
injury due to facts not within their control, the Court wll apply
t he discovery rule. Under the discovery rule, the statute of
[imtations begins to run when the "plaintiff knows, or in the
exerci se of reasonabl e di ligence shoul d have known, (1) that he has
been injured, and (2) that his injury has been caused by another's

conduct." Bradley, 633 A 2d at 194. The plaintiff has the burden

of proving that he exercised reasonable diligence in bringing his

“Courts in this Circuit have |ong held that general
references to the tinme when a claimaccrued, as long as that tine
was outside the statute of limtations period, are sufficient to
bar a claimas
a matter of law. See Kichline, 800 F.2d at 357; Czyzewski v.
Consolidated Rail Corp., No. CIV.A 96-3716, 1997 W. 9791 (E.D.

Pa. Jan. 9, 1997); Souders v. Atlantic Richfield Co., 746 F.
Supp. 570 (E.D. Pa. 1990).
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claim Reasonable diligence is "an objective, rather than a
subj ective standard. Under this standard, the plaintiff's actions
nmust be eval uated t o det erm ne whet her he exhi bited those qualities
of attention, know edge, intelligence and judgnent which society
requires of its nmenbers for the protection of their own interests
and the interests of others."” Cochran, 666 at 249.

Appl ying these principles to the facts of this case, the
Court finds that each of these five plaintiffs knew, or shoul d have
known, that snoking cigarettes put himor her at a significantly
i ncreased risk of contracting a serious | atent di sease years before
they filed the instant suit. Thus, the nmedical nonitoring clains
of these five plaintiffs are barred by the statute of |imtations.
When a Court is asked to apply the discovery rule, the rel evant
guesti on posed i s whet her an ordi nary person, exercising reasonabl e
di I i gence, would have known or shoul d have known of his injury and
its cause. In this case, each plaintiff should have known or did
know t hat snoki ng caused themto be placed at an increased ri sk of
contracting a serious |atent disease.

Since the 1980s, every doctor seen by M. Barnes for
hypertension has told himto stop snoking. (Barnes Dep. at 92).
Dr. Brownstein, his doctor in the md-1980s, took Barnes'
cigarettes and threw them away every tinme Barnes cane in for a
visit. |1d. at 35-36. Indeed, M. Barnes stated that at the tine
of these visits in the 1980s, he "kn[e]w that cigarettes are no
good for you if you have any type of |ung disease." (Barnes Dep.

at 36). Further, M. Barnes stated that he believed that his
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father's death fromlung cancer was partially caused by snoking.
(Barnes Dep. at 128-29). Finally, M. Barnes testified at
deposition that none of the warnings on cigarettes, which inform
snokers of the risks of snoking, provided hi mwith any i nformation
that he already did not possess. (Barnes Dep. at 156-57). Based
on these facts, it is obvious that Barnes knew t hat snoki ng caused
himto be placed at an increased risk of contracting a serious
| atent di sease by at | east the m d-1980s. Because M. Barnes knew
of his injury and its cause, Barnes should have filed suit for his
medi cal nonitoring claimby the end of 1992, which he failed to do.
Thus, his claimis tinme-barred.

Ms. Potts has |ikew se known for years that snoking put
her at an increased risk of contracting a serious |atent disease.
By her own adm ssion, Potts |earned "for sure" that cigarette
snmoki ng created an increased risk of disease in 1966, when the

Surgeon General's first warnings were put on cigarette packages. ™

To the extent that plaintiffs' raise a "reverse
preenption"” argunent, this Court rejects such an argunent. The
"reverse preenption” doctrine, first discussed in C pollone v.

Li ggett G oup, Inc., 893 F.2d 541 (3d Cir. 1990), aff'd in part,
rev'd in part, 505 U S. 504 (1992), had not hi ng what soever to do
with notice or statute of limtations issues. Instead, in

Ci pollone, the defendants were prevented fromaffirmtively using
plaintiff's know edge of cigarette warning | abels to establish
conpar ati ve negligence under the New Jersey Conparative
Negl i gence Act on a duty to warn claim |d. at 555-59. At no
point did the Third GCrcuit in Gpollone hold that a plaintiff's
post - war ni ng knowl edge could not be introduced by the defendant
for any purpose. To the contrary, the court held that this

know edge was relevant to whether the plaintiff had mtigated her
damages. Thus, plaintiff's reliance on the reverse-preenption
doctrine is msplaced and plaintiffs' know edge of the warnings
remains relevant to the statute of limtations. However, even if
the Court did not consider plaintiff's know edge of the warning
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In addition, and nore inportantly, M. Potts was infornmed by her
cardiologist in the late 1980s that she was at a significantly
i ncreased ri sk of contracting heart di sease, inthe formof cl ogged
arteries, fromsnoking. (Potts Dep. at 95-97). |In fact, she has
al ready been informed that she has contracted such heart disease.
Id. Ms. Potts also was told by her doctors in 1991 that "she needs
to stop snoking due to the fact that [her vocal cord problen] could
beconme a nmlignant problem™ (Defs." Mdt. Summ J. Statute
Limtations Ex. 11). It is clear fromher own testinony that Ms.
Potts knew t hat snoking placed her at a serious risk of disease in
1966 and continuously through the 1980s and 1990s. Even assum ng
that the discovery rule tolled Ms. Potts' claimuntil 1991, when
her doctors told her that her vocal cord problem could becone
mal i gnant, Ms. Potts' nedical nonitoring claimis still untinely.

Ms. Rodwel l er has known since the |ate 1950s or early
1980s that snoking created an increased risk of contracting a
serious |atent disease. M. Rodweller first | earned the danger of
snoking from her doctors. As early as 1959, for instance,
Rodwel | er was told by a doctor that snoking would put scar tissue
on her vocal cords and it was in that year that she realized that
"cigarettes affected [ her] body." (Rodweller Dep. at 120, 200-01).

Since this tine, Ms. Rodweller admts that all of her doctors have

advi sed her to quit snoking because "[i]t can make [her] ill" and
| abels, plaintiffs still would possess the requisite know edge of
their injury and its cause so that their clains would still be

ti me-barred.
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because "[she] was a good candidate for enphysema."” (Rodweller
Dep. at 151). In addition, M. Rodweller knew in 1985 that
pl eurisy, a severe chronic lung disorder, was associated wth
cigarette snoking, and she told her daughter that it coul d happen
to her if she did not stop snoking. (Hand Dep. at 23-25). Based
on Ms. Rodweller's own sworn testinony, it is clear that at a
mnimum M. Rodweller knew of, or should have known, that
ci garette snoking placed her at an increased risk of contracting a
serious |atent disease. Thus, Ms. Rodweller's claimis tinme-
barr ed.

Ms. Sal zman al so knew | ong ago t hat snoki ng significantly
i ncreased her risk of contracting a serious | atent disease. Inthe

1980s, one of Salzman's doctors told her to stop snmoking. The

doctor explained, "it's really bad for you, you can get enphysens,
cancer." (Sal zman Dep. at 34). This information was confirmnmed by
two separate anesthesi ol ogists. (Sal zman Dep. at 30-31). In

addition to being directly told by her doctors that she could
contract these di seases, Ms. Sal zman urged her son, throughout the
1980s, to quit snoking because of the dangers of snoking. (Richard
Sal zman Dep. at 47; Arthur Sal zman Dep. at 74-75). Furthernore,
Ms. Sal zman attended a "Snokers Enders Progranmt in the 1980s
because she wanted to quit due to the risks of snoking. (Salzman
Dep. at 146). From these facts, a reasonable juror could not
otherwise conclude that M. Salzman knew of the risks of
contracting a serious |atent disease fromsnoking as early as the

m d- 1980s. Hence, her nedical nonitoring claimis time-barred.

40



Finally, M. Slivak simlarly believed years ago that
snoking significantly increased his risk of contracting a serious
| atent disease. After 1985, M. Slivak had read the warni ngs on
t he packages of cigarettes. (Slivak Dep. at 34-35). |In addition,
inthe early 1980s, Slivak discussed with his famly that snoking
may have been the cause of his wife's cancer. (Slivak Dep. at 30-
31). Mre inportantly, Slivak's doctors connected snoking to his
heart disease. In the 1980s, three or four separate physicians
told Slivak that snoking was part of the reason that he was
experiencing heart troubles. (Slivak Dep. at 15-16). Further,
during two separate hospital visits in 1989 and 1993, Slivak was
instructed not to snoke by his doctors. (Slivak Dep. at 61-67).
Finally, from1982 to 1988, Slivak warned hi s daughter that snoking
coul d cause cancer. (Steep Dep. at 18). Based on these facts, no
reasonabl e juror could otherw se conclude that M. Slivak knew of
the his injury —that he was at a significantly increased risk of
contracting alatent di sease —and its cause —snoki ng. Therefore,
M. Slivak's nedical nonitoring claimis time-barred.

Plaintiffs advance one final argunment against finding
that the clainms of these five plaintiffs are barred by the statute
of limtations. Plaintiffs contend that the statute of limtations
shoul d not be appli ed because their nedi cal nonitoring clains could
not have been brought earlier due to the fact that nedical
nmonitoring is a relatively new cause of action. |In disposing of
this argunent, the Court first notes that this argunent directly

contradicts plaintiffs' argunment that this claimcan be certified
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because it is not an immture tort. Second, several Pennsylvania

cases in the 1980s di scussed the commpn | aw cause of action for

nmedi cal nonitoring. See Peterman v. Techalloy Co., Inc., 29 Pa. D.

& C. 3d 104 (Montgonery County C.C. P. 1982); Habitants Against

Landfill Toxicants v. City of York, No. CV.A 84-S-3820, 1985 W

19991 (York County C.C.P. May 20, 1985). And the federal district
courts in Pennsylvania have been adjudicating nedical nonitoring

clains since the early 1980s. See Inre Three Mle Island Litig.,

87 F.RD. 433 (MD. Pa. 1980); Linkous v. Medtronic, Inc., No.

Cl V. A 84-1909, 1985 W. 2602 (E.D. Pa. Sept. 4, 1985); Villari v.

Terminix Int'l, Inc., 663 F. Supp. 727 (E.D. Pa. 1987). Finally,
in 1990 the Third Circuit explicitly cited this authority and

unanbi guously stated, "W agree with Merry [v. Westinghouse El ec.

Corp., 684 F. Supp. 847 (MD. Pa. 1988)], and predict that the
Suprenme Court of Pennsylvania would follow the weight of the
authority and recogni ze a cause of action for nmedical nonitoring."

Inre Paoli R R Yard PCB Litig., 916 F.2d 829, 852 (3d G r. 1990)

("Paoli 1"). Paoli | was handed down six full years before the
plaintiffs, here, filed their conplaint; thus, even if the Court
were to toll the plaintiffs' statute of limtations until Paoli |
was handed down, the clains of the five plaintiffs di scussed above
woul d still be time-barred.

In sum the Court will grant in part and deny in part
def endants' notion for sunmary judgnent based on the statute of
[imtations. The notion is denied to the extent that defendants

seek summary j udgnent against Ms. McNally; it is, however, granted
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to the extent that they seek summary judgnent against WIIiam
Barnes, Catherine Potts, Norma Rodweller, Barbara Sal znan and
Edward Sli vak.

V. Affirmative Defenses

Def endant s al so nove for summary j udgnent agai nst C aran
McNal Iy, WIIliam Barnes and Catherine Potts on the grounds that
their clains are barred by the affirmati ve def enses of contributory
negl i gence, assunption of risk and consent to exposure to a
hazar dous substance.'’ Because sunmary judgment has been entered
against M. Barnes and Ms. Potts, the Court wll only consider
def endants' arguments against M. MNally. In this regard,
def endants argue that Ms. McNally knew, before she began snoking
cigarettes on a regular Dbasis, that snoking cigarettes
significantly increased her risk of contracting a serious |atent
di sease. Defendants also claimthat the undi sputed facts of the
record al so establish that, well before maki ng any serious effort
to quit snmoking, M. MNally knew that snoking cigarettes
significantly increased her risk of contracting a serious |atent
di sease. Based on these reasons, defendants contend that M.
McNally's claim is barred by the doctrines of contributory

negl i gence, assunption of risk and consent.

YAl t hough defendants do not agree that plaintiffs can
proceed on theories of intentional tort or strict liability under
a nmedical nmonitoring claim defendants assune for the purposes of
this notion
that plaintiffs can proceed on these theories.
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In response, plaintiff'® rejoins that none of these
defenses bar her nedical nonitoring claim for the follow ng
reasons. First, the defenses of contributory negligence,
assunption of risk and consent are barred by the equitabl e doctrine
of uncl ean hands. Second, the defenses of contributory negligence,
assunption of risk and consent are inapplicable to the facts of
this action and unavailable to the defendants. Third, public
policy prohibits assertion of contributory negligence, assunption
of risk and consent under the circunstances of this case.

To begin, plaintiff urges this Court to exercise its
equi tabl e powers to bar defendants fromasserting its affirmative
def enses because of defendants' intentional and fraudul ent conduct
towards plaintiffs. (Pls.'" Br. at 2, 70-74). The Court, however,
will not do so. Plaintiff, first, cannot argue that defendants
have engaged in fraudul ent conduct because she has dropped any
fraud counts fromthe conplaint. In addition, plaintiffs' counsel
represented to this Court during the class certification hearing
that plaintiffs do not assert a fraud or m srepresentation claim
"W never said msrepresentation. W don't have a fraud or
m srepresentation count inthis Conplaint. The lawin Pennsyl vani a
is not good on a class-wide basis for that particular issue. The
lawis relatively clear, for exanpl e, under our consumer protection

statute that individual issues of reliance when you tal k about

®Because the Court has already held that summary judgment
will be entered against five of the six plaintiffs, the Court
W ll use the word "plaintiff" to refer solely to Ms. MNally.
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advertising, that those issues are individual." (Transcript of
Proceedi ngs dated March 6, 1997 at 16-17). Because plaintiffs have
chosen not to maintain fraud clains, in order to increase their
chances of succeeding on the class certification issue, the
pl aintiffs cannot now rei ntroduce these cl ains under the gui se of
nmere factual allegations. Thus, the Court cannot bar defendants
fromasserting affirmati ve def enses on the grounds that they have
acted fraudul ently because fraud, sinply put, is not part of the
case anynore.

Further, it is lawas set forth by both the United States
Suprene Court and t he Pennsyl vani a Suprene Court that the equitable
doctrine of unclean hands may be applied only agai nst one seeking
equitable relief. The unclean hands doctrine is based upon the
age-old maxi mthat "he who cones into equity nust conme with cl ean
hands.” A court may not, however, use its equitable powers to
deprive defendants of a legal right to which they woul d ot herw se
be entitled in an action at |aw The theories asserted by
plaintiff in this present action, 1i.e., negligence, strict
liability and intentional tort, to support their claim for
equitable relief, are legal, not equitable, theories. W Page

Keeton, et al., Prosser and Keeton on the Law of Torts, 88 28, 98,

105 (5th ed. 1984). I ndeed, plaintiff acknow edges that the
affirmati ve defenses set forth by defendants are "l egal defenses.”
(Pl's." Br. at 72).

It iswell-settled that a party may assert both equitable

and | egal defenses in an action in equity. See Liazis v. Kosta,
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Inc., 421 Pa. Super. 502, 618 A 2d 450 (1992). In the senm nal case
of Manufacturers' Finance Co. v. MKey, 294 U S. 442 (1935), the

United States Suprene Court, quoting in part the Pennsylvania
Suprenme Court, held that a court in equity could not deprive a
party of its legal rights based on the uncl ean hands doctrine or
the related maxim "he who seeks equity nust do equity." The

Manuf acturers court stated:

The nmere fact that a party is obliged to go into a federa
court of equity to enforce an essentially legal right

under controlling state | aw does not authorize that court to
nodi fy or ignore the terns of the | egal obligations upon the
claim [just] because the court thinks, that these terns are
harsh or oppressive or unreasonable. A party nmay stand upon
the terns of a valid contract in a court of equity as he may
inacourt of law. "If he asks no favors, he need grant none.
But if he calls upon a court of chancery to put forth its
extraordi nary powers and grant hi mpurely equitable relief, he
may with propriety be required to submt to the operation of
a rule which always applies in such cases, and do equity in
order to get equity." The petitioner here did not seek
equitable relief. It sought an enforcenment of its |egal
rights; and, as said by the Suprenme Court of Pennsylvani a,
"Legal rights are as safe in chancery as they are in a court
of aw, and, however strong an appeal nmay be to the consci ence
of a chancellor for equitable relief, heis powerless to grant
it if the one fromwhomit nust conme will be deprived of a
legal right." Colonial Tr. Co. v. Central Tr. Co., 243 Pa.
268, 276, 90 A. 189, 191 [(1914)]. The maxi m"he who seeks
equity nust do equity" presupposes that equitable, as
di stingui shed from legal, rights, substantive or renedial,
have arisen fromthe subject-matter in favor of each of the
parties; and it requires that such rights shall not be
enforced in favor of one who affirmatively seeks their
enf orcenent except upon condition that he consent to accord to
the other his correlative equitable rights.

Id. at 449 (citations omtted) (enphasis added). I n deciding
whet her the District Court could invoke its equitable powers to
strip the petitioner of its legal rights, the Suprenme Court, in

reversing the lower court, stated that:
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As al ready appears fromwhat has been said, the decrees bel ow
rest wholly on the untenable assunption that petitioner's
rights are subject to denial or curtailnment in virtue of
equitable principles applicable only against one who
affirmatively has sought equitable relief; and here that was
not the case. The question, or extent, of petitioner's |egal
rights, relieved of this assunption, has been neither
determ ned nor considered upon the facts or the applicable

I aw.
ld. at 453. Based on the Suprenme Court's reasoning in
Manuf acturers', it is clear that a court, sittinginequity, cannot

invoke its equitable powers to strip a party of its legal rights,
whet her these rights be clains or defenses.

The Pennsyl vani a courts have al so fol | owed Manuf acturers'’

hol ding that a party's |l egal rights may not be precl uded by a court
sitting in equity. The Supreme Court of Pennsylvania cited

Manuf acturers' with approval in Universal Builders, Inc. v. Mon

Mot or Lodge, Inc., 430 Pa. 550, 244 A 2d 10 (1968). |n Mon Mtor,

t he Suprenme Court stated, in declining to apply the unclean hands
doctrine to deny plaintiff a legal right, that:

[All though it has been said that the clean hands doctrine
applied in courts of law as well as in courts of equity, it
generally has been held that the doctrine operates only to
deny equitable, and not legal, renedies. The plaintiff in
this case was granted, not a special equitable renedy, but
only a noney decree. |In effect, Universal received what it
woul d have if the action had been at lawin assunpsit. W are
not persuaded that the cl ean hands doctri ne shoul d be applied
to deny plaintiff this |legal right.

Uni versal Builders, 430 Pa. at 555-56 (enphasis added). See also

Hought on v. Restl and Menorial Park, 343 Pa. 625, 23 A 2d 497 (1942)

(hol ding that a court of equity cannot deprive a party of its | egal
rights).

The | essons fromthese cases are two-fold. First, |ega
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def enses do not becone equitabl e defenses sinply because they are
asserted in an actioninequity. Second, equitable principles such
as the doctrine of unclean hands nmay not be used to deprive a
def endant of | egal rights —renedi es or defenses. Applying these
| essons, the Court finds that defendants have alegitimte right to
rai se the | egal defenses of contributory negligence, assunption of
risk and consent.!® Therefore, the Court cannot exercise its
equi tabl e powers to deprive defendants of their legal rights. 1In
addition, as this Court has noted supra and by way of prior order,
this case is not purely an equitable action; indeed, it inplicates
both [ egal and equitable rights. Thus, it would be even |ess
appropriate for this Court to exercise its equitable powers to bar
defendants from asserting it affirmative, |egal defenses. Thus,
the Court will not do so.

The Court also will not exercise its inherent equitable
powers to bar defendants' affirmative defenses based upon
consi deration of public policy. The |lawas expressed by the United

States Suprene Court in Manufacturers' makes it clear that a court

cannot utilize its equitable powers to deny parties their |ega
rights under controlling state | aw regardless of how strong an

appeal is made to the conscience of the court. See Manufacturers',

“The Court recognizes that consent and assunption of risk
are technically not defenses in that a plaintiff nust prove |ack
of consent as part of his intentional tort and that the
assunption of risk analysis, under Pennsylvania | aw, nmay nore
properly be characterized as part of the duty analysis. However,
for the purposes of this section of the nmenorandum the Court
will refer to consent and assunption of risk as affirmative
def enses.
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supr a. I ndeed, the affirmative defenses of contributory
negl i gence, assunption of risk and consent are the product of
public policy devel oped over centuries and remain the law in the
Commonweal th of Pennsyl vani a. In the face of the substanti al
public policy reasons for all owi ng defendants to assert affirmative
defenses, plaintiff nust cone forward wth substantial public
policy reasons and authority to support the extraordi nary position
that this Court should deprive defendants of their |egal rights.
Plaintiff has failed in this regard; indeed, she cited no cases to
support her position.
Incontrast toplaintiff's position, the Suprene Court of
Pennsyl vani a has st at ed:
Even recognizing that a court of equity has broad powers,
"[1]t is a mstake to suppose that a court of equity is
anmenabl e to no | aw, either common or statute, and assunes the
rule of an arbitrary legislator in every particular case,"”
Bl ackstone's Commentaries on the Law 732 (B. Gavit ed. 1941).
When the rights of a party are clearly established by defined

principles of |aw, equity should not change or unsettle those
rights. Equity follows the |aw.

First Federal Sav. & Loan Ass'n of Lancaster v. Swift, 457 Pa. 206,

210, 321 A 2d 895, 897 (1974). It has al so been said that "a court
of equity follows and is bound by rules of |aw, and does not use
equi t abl e considerations to deprive a party of his rights at law "

Bauer v. P.A. Cutri Co. of Bradford, 434 Pa. 305, 310, 253 A 2d

252, 255 (1969). "It is certainly not true that a chancellor in
equity has the boundl ess discretion to do as he sees fit. Rather,
it is well-established that a chancellor in equity nust follow

clearly fixed and established principles of law" Wade v. S.J.
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G oves & Sons Co., 283 Pa. Super. 464, 472, 424 A 2d 902 (1981).

Appl yi ng these principles here, the Court concl udes t hat
it would be inappropriate to deprive defendants of their
affirmative, |egal defenses. |Indeed, the | aw of Pennsyl vania and
the United States Suprene Court clearly holds that no natter the
appeal to the conscience of the chancellor, a court in equity
cannot deprive a party its entitlement to its legal rights.
Al though this Court recognizes that inportant public policy
considerations areinplicated by plaintiff's claim counterbal anced
agai nst these interests are those public policy considerations that
have long forned the bedrock upon which defendants' affirmative
defenses rest. In light of the many cases cited above, which form
an inportant thread of our equity jurisprudence, this Court wll
not, and cannot, properly deprive defendants of their | egal rights.
Once a Court assunes the authority to deprive litigants of their
wel | - est abl i shed and cherished | egal rights, the central principles
of our judicial system—inpartiality and neutrality —are forever
weakened. This Court will not assist in this endeavor

Because defendants are entitled to assert their
affirmati ve defenses, the Court nust now deci de whet her defendants
are entitled to summry judgnent against Ms. MNally on their
affirmati ve defenses. The first defense raised by defendants is
that of contributory negligence; the Court thus turns to this
I ssue.

As a threshold question, and in order to resolve a

di spute of the parties, the Court nust deci de whet her conparative
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or contributory negligence will apply to this case. Looking to
gui dance fromthe courts of Pennsylvania, this Court finds that
this i ssue has never been addressed. Thus, this Court, as a court
sitting in diversity and applying Pennsylvania | aw, nust predict
how t he Pennsyl vani a Suprenme Court would rule. The Pennsylvani a
Conpar ative Negligence Act, 42 Pa. Cons. Stat. Ann. 8§ 7102(a), by
its express |anguage is applicable only to "actions brought to
recover danmages for negligence resulting in death or injury to
person or property . . . ." Intheir Second Anended Conpl ai nt, the
plaintiffs do not seek danmamges, but rather a court-supervised
nmonitoring program to detect serious |atent diseases for which
plaintiffs are at a significantly increased risk as a result of
snoki ng t he defendants' cigarettes. Mreover, both the defendants
and plaintiffs are alleged to have been negligent. From t hese
facts, it appears that contributory negligence would apply inlieu

of conparative negligence. Comobnwealth Federal Sav. & Loan Assoc.

v. Pettit, 137 Pa. Conmmw. 523, 586 A 2d 1021 (1991).

Despite this appearance however, the Court finds that if
t he Supreme Court of Pennsyl vani a was presented with this issue, it
woul d find that the nature of a nmedical nonitoring claimbrings it
within the purview of the Conparative Negligence Act. A close
review of the nature of a nedical nonitoring claimindicates that
this claimis exactly the type of claimthat normally would be
covered by the Conparative Negligence Act. I ndeed, the
Pennsyl vani a Supreme Court has acknow edged that the basis of a

medi cal nonitoring claimis nmedical exam nation tests necessary to
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detect future onset of physical harm Redland Soccer, 696 A 2d

137. In order to prove an entitlenent to nedical nonitoring, a
plaintiff nust prove negligence on the part of defendant. The
Suprenme Court of Pennsyl vania has al so stated that, under nedica
monitoring, plaintiffs my seek nonetary damages. From these
observations, it is clear that a nedical nonitoring claimthat
requests | unp sumdanmages woul d qualify as an "action[] brought to
recover damages for negligence resulting in death or injury to
person or property . !

The only aspect that would take a nedical nonitoring
claim out of the Conparative Negligence Act is the fact that a
plaintiff can seek equitable relief under his or her nedical
monitoring claim I ndeed, the plaintiffs here have sought
equitable relief. However, the question which arises i s whether a
pl ai ntiff shoul d be subjected to the harsh doctrine of contributory
negl i gence when he exercises his right to seek equitable relief in
lieu of nonetary damages under a nedical nonitoring claim This
Court thinks not.

The Pennsyl vani a Suprene Court has expressly encouraged
the use of nedical nonitoring funds in Pennsylvania because of
their advantages over | unp-sum danmages. Id. at 142 n.6. In

Redl and Soccer, the Suprenme Court noted the advantages of using a

fund, as opposed to awardi ng nonetary damages, including the tri al
court's ability to adm nister the fund, to ensure that plaintiffs'
use the noney for testing, and to control the cost to defendants.

ld. Cearly, the Suprene Court was encouragi ng the use of funds

52



over nonetary danmages because of these advantages. However, if
courts were to apply the anachroni stic doctrine of contributory
negligence to bar plaintiffs fromrecovering under their nedical
monitoring clainms, then plaintiffs would be discouraged from
requesting the relief of a medical nonitoring fund. This result

woul d be contrary to the result that the Redland Soccer court

i nt ended. Thus, for these reasons, this Court finds that the
Suprenme Court of Pennsylvania would not apply the doctrine of
contributory negligence to nmedical nonitoring clains, but rather it
woul d apply the Conparati ve Negligence Act. The application of the
Conparative Negligence Act to these clains would nore properly

advance the goals of the Redland Soccer court, and would al so

adequately protect the rights of defendants. Wth this said, the
Court turns to the question of whether M. MNally was
conparatively negligent.

In the instant case, if defendants can be deened
negligent for exposing plaintiffs to cigarettes, then plaintiff,
who knew or shoul d have known of the increased risks of contracting
serious |latent diseases due to snoking, yet proceeded to snoke
cigarettes, should be deened to be negligent herself. Thus, the
question posited is whether Ms. McNally, the remaining plaintiff,
either knew or should have known of the increased risk of
contracting a serious |atent di sease fromexposure to cigarettes.
The Court finds that a genuine issue of material fact exists wth
respect to this issue. Although evidence exists that indicates

that Ms. McNally knew that cigarettes were "bad" or "dangerous" in
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a general sense, there sinply does not exist enough evi dence on t he
record that woul d suggest that she knew or shoul d have known, as a
matter of |aw, that snoking placed her at a significantly increased
risk of contracting a serious |atent di sease. Thus, the notionis
denied to the extent it seeks judgnment on negligence grounds.

The assunption of risk doctrine is applicable to both

negligence and strict liability clainms.?

In a negligence action,
where the plaintiff was aware of a risk and faced it voluntarily,
the defendant is relieved of his or her duty to protect the
plaintiff from such risk. Howel |, 533 Pa. at 162-63. The
essential elenments of the assunption of risk doctrine are the
plaintiff's subjective understandi ng of the risk, voluntary choice

to encounter the risk, and willingness to accept that risk. See

Barrett v. Fredavid Builders, Inc., 454 Pa. Super. 162, 685 A 2d

129 (1996). In a negligence action, the assunption of risk anal ysis
is a question of law for the court, and is not for the jury.
Howel | , 533 Pa. at 162-63. If the court determ nes that assunption
of risk is inapplicable, the jury is to be charged only as to

conparative negligence. 1d. at 163. Inastrict liability action,

“The Court notes that the assunption of risk doctrine is
currently undergoi ng sone nmaj or changes in the Commonweal t h of
Pennsylvania. In Howell v. dyde, 533 Pa. 151, 620 A 2d 1107
(1993), the Suprene Court indicated that, if the plaintiff's
assunption of risk is established as a matter of |law, then the
defendant is deenmed to have owed no duty to the plaintiff to
protect himor her fromharmin the first instance. 1In that
context, assunption of risk, is no |longer "a defense," but rather
sinply obviates the defendant's duty. Watever the current state
of law in Pennsylvania wth respect to assunption of risk, for
t he purposes of this notion, the "duty” distinction is
irrel evant.
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however, the plaintiff's assunption of risk is an affirmative

defense to liability and may proceed to the jury where there is a

di spute of material fact. See Kupetz v. Deere & Co., Inc., 453 Pa.
Super. 16, 644 A . 2d 1213 (1994).

To prove assunption of risk in either the negligence or
strict liability context, the evidence nust denonstrate that the
plaintiff subjectively knew of the risk and deli berately proceeded
to act in spite of it. Barrett, 685 A 2d at 131. However, the
application of this doctrine is very narrow. A defendant nust show
that the "nature and extent” of the risk were "fully appreciated"
and that the plaintiff voluntarily proceeded to face that risk.

Childers v. Power Line Equip. Rentals, Inc., 681 A 2d 201, 208 ( Pa.

Super. 1996). "It is well established in Pennsylvania that the
assunption of the risk defense requires know edge of the specific
defect eventually causing injury and the voluntary use of the
product with know edge of the danger caused by the specific

defect." Dougherty v. Royal Zenith Corp., 1992 W 151913 (E. D. Pa.

Aug. 1, 1991) (citation omtted). Accordingly, in order to
preclude a plaintiff fromrecovering because he assuned the ri sk,
t he defendant nust establish that plaintiff had know edge of and
appreci ation of the precise risk invol ved.

Applying these principles to the record here, the Court
finds that defendants have been unable to establish that they are
entitled to summary judgnent against M. MNally. Ms. McNally
al l eges that defendants engaged in various conduct which she did

not have the ability to appreciate, nor even have know edge about.
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As such, she clains that she cannot be precl uded fromasserting her
claimdue to assunption of risk. The Court agrees. Defendants
sinply have not produced evidence, at the summary judgnment, that
woul d establish that plaintiff assunmed the specific risk and
appreciated this risk.

Conversely, the Court also rejects plaintiffs' argunent,
that no person could have ever assuned the risks associated with
cigarette snoking due to defendants' conduct. Plaintiff argues
t hat defendants engaged in all types of untoward conduct and that
this conduct was conceal ed, and as such, she could have never
assuned the specific risk. However, on the record before this
Court, it is not entirely clear that defendants ever engaged in
this conduct; and if they did engage in this conduct, it is not
clear whether plaintiff could not have had know edge of this
particular risk and appreciated and confronted it. In sum the
Court finds that the issue of assunption of risk is a question for
the jury with respect to plaintiff's strict liability theory, and
that the issue of assunption of risk with respect to plaintiff's
negl i gence theory nust be reserved.

The Court now turns to defendants' consent argunent. In
plaintiffs' Second Anended Conplaint, plaintiffs allege that
defendants intentionally exposed them to hazardous substances.
Under Pennsylvania law, <clains for intentional exposure to
hazar dous substances are predi cated on a theory of battery. Field

v. Philadel phia Electric Co., 388 Pa. Super. 400, 565 A 2d 1170,

1178 (1989). To establish an intentional tort claim under a
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battery theory, the plaintiff nust prove, as an essential el enent
of her claim that she did not consent to the tortious conduct.

See Levenson v. Souser, 384 Pa. Super. 132, 146, 557 A 2d 1081,

1088 (1989), alloc. denied, 524 Pa. 621, 571 A 2d 383 (1989).

Thus, in reality, consent is an elenent of plaintiff's claimas
opposed to a true affirmati ve defense. See Keeton, supra, 8§ 18.

Express consent may be given by words or affirmative
action and i npli ed consent may be mani f est ed when a person takes no
action, indicating an apparent wllingness for the conduct to
occur. 1d. at 130 (citing Restatenent (Second) Torts 8§ 892 cnmt. b
& c). Consent to an intentional tort is conparable to assunption
of risk under negligence principles. See Restatenment § 892A cnt.
a. "One who effectively consents to the conduct of another
intended to invade his interests cannot recover in an action of
tort for the conduct or for the harm resulting from it."
Rest at ement 8 892A(1). "Consent avoi ds recovery sinply because it
destroys the wongful ness of the conduct as between the consenti ng
parties, however harnful it mght be to the interests of others."
Keet on, supra, at 113.

As with assunption of risk and its requirenment that the
plaintiff know, appreciate and accept a particular risk, the
defense of consent is conduct specific. Restatenent (Second) of
Torts 8 892 cnt. a. In order to be barred because of consent,
plaintiff nust have consented to the defendant's conduct, not just
the harmthat followed. 1d. at cnt. e. In addition, aplaintiff's

consent to one aspect of a defendant's conduct will not insulate a
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defendant fromliability for other acts. A plaintiff may be held
to have consented to only certain conduct, but to have w thheld

consent with respect to other conduct. See, e.qg., MCabe v.

Village Voice, 1Inc., 550 F. Supp. 525, 529 (E.D. Pa. 1982).

Conduct in excess of that consented to is not protected by the
consent actually given. [Id.

In this case, defendants argue that no reasonabl e fact
finder could dispute that Ms. McNally voluntarily chose to use a
| egal product replete wth warnings by the Surgeon GCeneral
concerning the dangers of using said product. Defendants claim
that Ms. MNally knew that cigarette snoking could pose a
substantial risk of contracting a | atent di sease, but despite this
know edge, she consented voluntarily to such exposure by begi nni ng
to snoke cigarettes on a daily basis and | ater continuing to snoke
cigarettes, making little or no effort to try to quit snoking for
the majority of her "snoking life." For these reasons, defendants
contend that Ms. McNally consented to any exposure to cigarettes.

Al though this argunment 1is persuasive, M. MNally
contends that she could not have consented to exposure to
def endants' cigarettes because she | acked the crucial information
about the nature of the product. Plaintiff argues that defendants
Wi t hhel d i nformation fromher —evi dence that many of the risks are
not inherent, including evidence that the addictiveness and il
health effects of cigarettes are the result of deliberate i ndustry
decisions to increase the risk of harm through additives and

mani pul ati on of nicotine, to wthhold safer and |ess addictive
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al ternatives —which precludes defendants fromcl aimng that she
consented to exposure to the hazardous substances in cigarettes.

Inlight of plaintiff's allegations, the Court nust deny
def endants' notion for summary judgnent on consent grounds because
there exists genuine issues of material fact. A factual question
exi sts as to whether defendants engaged in certain conduct and as
to whether Ms. McNally was aware of this conduct. |f defendants
did engage in the alleged conduct, and Ms. McNally was unaware of
this conduct, then defendants cannot claim that M. MNally
consented to defendants' all egedly i ntentional conduct that exposed
Ms. McNally to hazardous substances.

In sum the Court nust deny defendants' sunmary judgnent
concerning plaintiffs' contributory negligence, assunption of risk
and consent to exposure to hazardous substances because there

exi sts genui ne issues of material fact.
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V. Medi cal Monitoring

Def endants al so argue that sunmary judgnent should be
entered in their favor on plaintiffs' nedical nonitoring claim
Def endants argue that they are entitled to summary judgnent for at
| east four reasons. First, the opinions offered by plaintiffs
medi cal nonitoring experts in support of the proposed nedical
nonitoring programdo not neet the requirenents for admssibility

under Rule 702 of the Federal Rul es of Evidence. See Daubert v.

Merrel Dow Pharmaceuticals, Inc., 509 U S. 579 (1993). Second,

plaintiffs' proposedtesting cannot be found "reasonabl y necessary"
under Pennsylvania |law where their experts concede that the
proposed nonitoring is contrary to accepted nedical practice
Third, plaintiffs cannot neet their burden of establishing
entitlenment to nedical nonitoring because their experts have not
assessed the nedical history and condition of any plaintiff and
t heref ore cannot give opinions that nonitoring is either necessary
for any plaintiff or would not be prescribed if the plaintiffs did
not snmoke. Fourth, undi sputed evidence relating to each plaintiff
negates plaintiff's entitlenent to nedical nonitoring, in whole or
in part.

O course, plaintiffs ask this Court to deny defendants'
notion, claimng it lacks any nerit. Specifically, plaintiffs
first argue that defendants' notion should be deni ed because it is
contingent on the exclusion of plaintiffs' expert testinony.
Plaintiffs assert that their proposed nedi cal nonitoring programis

designed to nonitor a high risk population for three di seases and
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that this programis properly ai med at detection, not prevention or
treatnment, and nust be evaluated in light of this objective. From
this point of view, plaintiffs submt that the early diagnosis of
the di seases to be screened will provide a benefit to plaintiffs
even if the di seases cannot be prevented or cured at this tine.

Finally, plaintiffs argue that genui neissues of materi al
fact exist which preclude the entry of sunmary judgnent. |In this
regard, plaintiffs explain that plaintiffs' proposed nedical
monitoring program is different from general nedical screening
normal |y recommended for persons who are at high-risk for snoking
rel ated diseases. In addition, plaintiffs argue that it is not
necessary that they establish on an individual basis that their
nmedi cal nonitoring program would be different fromthat normally
recomrended. Plaintiffs further contend that their proposed
medi cal nonitoring program is reasonably necessary because it
provi des a neans of di sease detection. In sum plaintiffs conclude
that the el enents chall enged by defendants in their notion invol ve
factual determ nations to be nmade by the trier of fact.

Because the Court has stated that it will grant summary
j udgnent in favor of defendants and agai nst five of the plaintiffs,
and because the Court finds that G aran McNally cannot satisfy the

el ements of Redland Soccer, the Court wll turn directly to

def endants' final argunent that the undi sputed evidencerelatingto

Ms. McNal ly negates her entitlenent to nedical nonitoring. #

“IAl t hough the Court believes that defendants have rai sed
other neritorious argunents in their notion, the Court, in the
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Under the Burns Program Ms. McNally is only entitled to
participate in the first |evel of the proposed nedi cal nonitoring
program Under the first level, Ms. McNally would be entitled to
receive, annually or bi-annually, a physical exam nation,
cardi ovascul ar risk assessnent and an EKG However, Ms. MNally
hersel f does not seek nmonitoring in the formof an EKG  (Defs.'
Mot. Summ J. Medical Monitoring Ex. 1 PIs.' Resp. Interrog. 10).
Thus, the only nonitoring that Ms. MNally seeks, and would be
qualified for under the Burns Program is a physical exam nation
and cardi ovascul ar risk assessnent.

Def endants argue that Ms. McNally is not entitledtothis

testing because the sixth el ement of Redl and Soccer requires her to

prove that the proposed nedical nonitoring regine "is different
fromthat normally reconmended in the absence of the exposure.”

Redl and Soccer, 697 A 2d at 146. Defendants argue that Ms. McNal |y

is clearly not entitled to the physical examnations and
cardi ovascul ar ri sk assessnent because it is reconmmended that the
entire adult popul ati on receive these tests. #

Because annual physical exam nations and cardi ovascul ar
ri sk assessnent are routinely recormmended to all persons in the

absence of exposure, the Court finds Ms. McNally can not establish

interests of efficiency and econony, will not address these
argunents.

1t is noted that defendants made this argunment as to each
and every plaintiff; however, because the Court has already
stated that it will enter summary judgnent agai nst the other
plaintiffs due to the statute of limtations, the Court will only
address defendants' argunment as it relates to Ms. MNally.

62



that "the prescribed regine is different from that normally
recomrended in the absence of the exposure.” | d. The sixth

el enent of the Redl and Soccer test "mrrors the Third Crcuit's

requirement” inlnre Paoli RR Yard PCB Litig., 35 F.3d 717, 718

(3d Cr. 1994) ("Paoli I1"), that the nonitoring regine be
"different than the one that would have been prescribed in the

absence of the particular exposure.” Barnes v. Anerican Tobacco

Co., 1997 U.S. Dist. LEXIS 12814, at *34 (E.D. Pa. Aug. 22, 1997)
(quoting Paoli 11, 35 F.3d at 788 n.53). The substance of this
requirenent is to ensure that "a plaintiff may recover only if the
defendant's wongful acts increased the plaintiff's increnenta
risk of incurring the harmproduced by the toxic substance enough
to warrant a change in the nedical nonitoring that otherw se woul d

be prescribed for that plaintiff." Redland Soccer, 696 A 2d at 144

(quoting Paoli 11, 35 F.3d at 788).

Here, Ms. McNally only seeks nmonitoring for tw tests
whi ch woul d be reconmended for her even if she did not snoke. Any
increase in Ms. McNally's increnental risk of incurring the harm
produced by the al | egedl y hazardous substances in cigarettes woul d
not warrant a change in the nedical nonitoring that would be
prescribed for her. |Indeed, in the absence of exposure, it would
be recommended that she receive the tests she seeks under her
medi cal nonitoring claim Thus, she cannot satisfy the sixth

el enent of Redl and Soccer.

Plaintiffs argue that summary judgnent is not

appropriate on this ground because the nedi cal nonitoring program
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that they advance is sufficiently different from one that they

woul d receive in the absence of exposure. I n Redl and Soccer,

plaintiffs' expert suggested a plan which consisted of eight

different exam nations, each of which was "not out of the
ordinary,"” but consistent with the battery of tests generally
recomrended for the popul ations at risk for adult cancer. Redl and
Soccer, 696 A 2d at 146. The court held that a programhad to be
evaluated as a whole, including the various categories of

i ndi vi dual s for whomthe testing was proposed and the full spectrum
of tests proposed. Id. The Court was not persuaded that the
"ordinary" nature of the individual tests, nor their general

useful ness i n detecting the di seases at i ssue, defeated plaintiff's
proof that the prescribed programwas different fromthat normally
recommended in the absence of exposure. 1d. at 147. The Court

t hus denied defendant's notion for summary judgnent, explaining
that it was for the trier of fact to determ ne whether plaintiffs
have satisfied each elenent of their nmedical nonitoring claim

However, this reasoning from Redl and Soccer is sinply

i napplicable to the facts of the case now before this Court. When
plaintiffs, as a whole advanced this argunment initially, it was
based on the fact that sone of the plaintiffs were entitled to
seven di fferent diagnostic tests under their proposed program |f
all of the plaintiffs were not barred from prosecuting their
clains, the Court would be able to find that plaintiffs' proposed
program as a whole is "sufficiently different fromthat normally

recomrended in the absence of exposure to support a prim facie
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claim for nedical nonitoring and survive a notion for sumary
judgnent."” 1d. However, because five of the six plaintiffs are
time-barred fromprosecuting their clains, no remaining plaintiff
is entitled to any type of diagnostic testing that would not be
recomrended i n the absence of exposure. Thus, because Ms. McNally
only seeks nedical nonitoring for tests that woul d be recommended
toall adults in the absence of exposure, the Court finds that Ms.

McNal |y cannot satisfy the sixth el ement of Redl and Soccer. Thus,

the Court will enter summary judgnent against Ms. MNally and in
favor of defendants.

VI1. Concl usi on

Accordingly, for the foregoing reasons, this Court wll
deny def endants' notion for summary j udgnent concerning plaintiffs'
contributory negligence, assunption of risk and consent to exposure
t o hazardous substances. The Court will grant in part and deny in
part defendants' notion for summary judgnent based on the statute
of limtations. This notion will be granted to the extent that
def endants' seek summary j udgnent agai nst Wl | i amBarnes, Catherine
Potts, Norma Rodwel | er, Barbara Sal zman and Edward Slivak; the
notion will be denied to the extent that defendants seek summary
j udgnent against G aran McNally. The Court will grant in part and
deny in part defendants' notion for summary judgnent concerning
plaintiffs' clains for nedical nonitoring. The notion will be
granted to t he extent that defendants seek sunmmary j udgnent agai nst
C aran McNally, and the notion is denied as noot in all other

respects.

65



An appropriate Order follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al. : ClVIL ACTI ON
V.

THE AMERI CAN TOBACCO COVPANY, :
INC., et al. : NO 96-5903

ORDER

AND NOW this day of October, 1997, upon
consi deration of the follow ng Mdtions, and any responses t hereto,
and any replies thereto, it is hereby ORDERED t hat:

1. Def endants' Motion for Sunmary Judgnment Concer ni ng
Plaintiffs' Contributory Negligence, Assunpti on of R sk and Consent
to Exposure to Hazardous Substances is DEN ED;

2. Def endant s’ Motion for Summary Judgnent Based on t he
Statute of Limtations is GRANTED in part and DENIED in part. The
Motion is granted to the extent that defendants' seek sunmary
j udgnent agai nst WI|iamBarnes, Catherine Potts, Norma Rodwel | er,
Barbara Sal zman and Edward Slivak; the Mtion is denied to the
extent that defendants seek summary judgnent against C aran
McNally. 1T 1S FURTHER ORDERED t hat JUDGMVENT i s ENTERED agai nst
W IliamBarnes, Catherine Potts, Norma Rodwel | er, Barbara Sal zman
and Edward Slivak and in favor of defendants; and

3. Def endants' Motion for Sunmary Judgnment Concer ni ng
Plaintiffs' Clains for Medical Monitoring is GRANTED in part and
DENIED in part. The Mdtion is granted to the extent that
def endants seek sunmary judgnent against C aran MNally, and the
notion is denied as noot in all other respects. |IT IS FURTHER

ORDERED t hat JUDGVENT i s ENTERED agai nst G aran McNally and in



favor of defendants.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al.:ClVIL ACTI ON
V:Z
THE AMERI CAN TOBACCO COVPANY,
INC., et al.:NO 96-5903

MEMORANDUM

Presently before this Court are Defendants' Mdtion to Enforce
Jury Denmand, and plaintiffs' response thereto, and defendants’
reply thereto. For the follow ng reasons, this Court will grant
def endants' Mbti on.

| . I ntroduction

Plaintiffs, ?® proceeding as the naned representatives of a class

of approximately one to two mllion Pennsylvania residents who

25

snoke cigarettes, * have filed suit agai nst defendants, seeki ng

The plaintiffs are WIlliam Barnes, Ciaran MNally,
Cat herine Potts, Norma Rodwel | er, Barbara Sal zman and Edwar k J.
Sli vak.

*Pursuant to Federal Rule of Civil Procedure 23(b)(2), this
Court, by Order dated August 22, 1997, certified the follow ng
cl ass:
Al current residents of Pennsylvania who are cigarette
snokers as of Decenber 1, 1996, and who began snoki ng
before age 19, while they were residents of
Pennsyl vani a.

**The defendants are The American Tobacco Conpany, Inc.,
R J. Reynol ds Tobacco Conpany, RJR Nabisco, Inc., Brown &
W liamson Tobacco Corporation, Philip Mrris, Inc., Philip
Morris Conpanies, Inc., Lorillard Tobacco Conpany, Inc.,
Lorillard, Inc., The Tobacco Institute, Inc., The Council for
Tobacco Research-U. S. A, Inc., Liggett Goup, Inc., Liggett &
Myers, Inc. and Brooke G oup, Ltd. Nunerous other defendants
have either been dism ssed by Order of this Court or the parties
have stipulated to their voluntary dism ssal.
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the establishnment of a nmedical nonitoring fund. 1In their Second
Anmended Conplaint, the plaintiffs have only asserted one claim
agai nst defendants —a claimfor nedical nonitoring. Plaintiffs
have requested a jury trial in their conplaint. The defendants
have |Iikewi se filed demands for a jury trial. Despite their
demand for a jury trial, plaintiffs contend that this case should
be tried to the Court because their nedical nonitoring claimis
an equitable, injunctive claim
In response to plaintiffs' request to have this case tried to the
Court, the defendants have filed a notion to enforce their
demands for a jury trial. 1In general, defendants argue that they
are entitled to a trial by jury because (1) the injury for which
plaintiffs seek relief —alleged increased risk of |atent
di seases —is one for which an adequate renedy at |aw exists and
(2) the renedy that plaintiffs seek is noney. Plaintiffs rejoin
t hat defendants have no right, nor do they, to a jury trial
because they assert an equitable claimand request equitable
relief.

| 1. Di scussi on

The Seventh Anendnent to the United States Constitution provides
that "[i]n Suits at common | aw, where the val ue exceeds twenty
dollars, the right of trial by jury shall be preserved." U S.
Const. Amend. VII. The phrase "Suits at common |aw' refers to

"‘suits in which legal rights [are] to be ascertained and
determ ned, in contradistinction to those where equitable rights

al one [are] recognized, and equitable renedies [are]
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adm ni stered.'" Chauffeurs, Teansters & Helpers, Local No. 391

v. Terry, 494 U.S. 558, 564 (1990) (quoting Parsons v. Bedford, 3

Pet. 433, 447, 7 L. Ed. 732 (1830)). Since the nerger of |aw and
equity under the Federal Rules of Cvil Procedure, see Fed. R
Cv. P. 2, the Suprene Court of the United States has carefully
preserved the right to trial by jury where legal rights are at

stake. |Indeed, the Suprene Court noted, in Beacon Theatres, Inc.

v. Westover, that "'[maintenance of the jury as a fact finding

body is of such inportance and occupies so firma place in our
hi story and jurisprudence that any seem ng curtail nent of the
right to a jury trial should be scrutinized with the utnost

care.'" 359 U. S. 500, 501 (1959) (quoting Dimck v. Schiedt, 293

U.S. 474, 486 (1935)).

"To determ ne whether a particular action will resolve |egal
rights, [the Court nust] exam ne both the nature of the issues
i nvol ved and the renedy sought." Terry, 494 U S. at 565.
""First, [the Court nust conpare] the [] action to 18th-century
actions brought in the courts of England prior to the nerger of
the courts of law and equity. Second, [the Court nust al so]
exam ne the renedy sought and determ ne whether it is legal or

equitable in nature.'" [Id. (quoting Tull v. United States, 481

U S 412, 417-18 (1987)). The Suprene Court has expl ai ned that
the "second inquiry is the nore inportant [prong] of [a court's]
analysis.”" 1d. (citation omtted).

In applying the first part of the test, the Terry Court has

stated that "'[t]he Seventh Amendnent question depends on the

71



nature of the issue to be tried rather than the character of the

overall action."" [d. at 569 (quoting Ross v. Bernhard, 396 U.S.

531, 538 (1970)). There is no dispute that a cause of action for
medi cal nonitoring did not exist in 1791; admttedly, the Third
Circuit only predicted that the Pennsylvania Suprene Court woul d

recogni ze this cause of action in 1990, Inre Paoli RR Yard PCB

Litig., 916 F.2d 829 (3d Cr. 1990) (Paoli 1), and the
Pennsyl vani a Suprenme Court did not officially recognize nedical

nmonitoring as a viable cause of action until 1996. Sinmmons v.

Pacor, Inc., 543 Pa. 664, 674 A .2d 232 (1996). % 1In the absence

of an 18th-century nedical nonitoring claim this Court is
instructed to "l ook for an anal ogous cause of action that existed
in the 18th century to determ ne whether the nature of [a nedica
nonitoring claim is legal or equitable.” Terry, 494 U S. at
566.

Upon careful consideration of the possible anal ogous suits, the

*In Redl and Soccer dub, Inc. v. Departnent of the Arny,
696 A 2d 137, 146-47 (Pa. 1997), the Pennsylvani a Suprene Court
has recently set forth the elenents that a plaintiff need prove
in order to prevail on a common |aw claimfor nmedical nonitoring:

(1) exposure greater than nornmal background | evels;

(2) to a proven hazardous substance;

(3) caused by the defendant's negligence;

(4) as a proximate result of the exposure, plaintiff has a

significantly increased risk of contracting a serious |atent

di sease;

(5) a nonitoring procedure exists that nakes the early

detection of the disease possible;

(6) the prescribed nonitoring regine is different fromthat

normal |y recommended in the absence of the exposure; and

(7) the prescribed nonitoring regine is reasonably necessary

according to contenporary scientific principles.
The Court explained that "[p]roof of these elenments wll
naturally require expert testinony." |d.
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Court concludes, in agreenment with defendants, that the nost
anal ogous cause of action is a negligence action for future
medi cal expenses. As explained by the Pennsylvania Suprene
Court, the basis for a medical monitoring claimis negligence?
on the part of the defendant in exposing the plaintiff to a
hazar dous substance. Redland, 696 A 2d 137. A negligence-based
claimfor future nedical expenses was an action at |aw for
personal injury in the 18th century, and today, a negligence-
based claimfor future nedical expenses is also an action at |aw.
Based on this observation, it clearly would not be inappropriate
for this Court to conclude that plaintiffs' medical nonitoring
claim which is extrenely simlar to a negligence-based claimfor
future nedi cal expenses, raises primarily legal issues. Although
this reasoning is facially appealing, the Court nust explore the
issues that are raised in a suit for nmedical nonitoring nore
deeply in order to properly dispose of the instant issue before
t he bar.
Def endants are not wong to argue that the nodern common | aw
claimof nedical nonitoring closely resenbles a negligence-based
claimfor future nedical expense. |In order to prove your

entitlenment to nedical nonitoring, the Supreme Court of

“’The Court recognizes that plaintiffs maintain, in their
ommi bus response to defendants' pendi ng sunmary judgnent notions,
that intentional torts and strict products liability can act as
the underlying theories of liability for a nmedical nonitoring
claim The Court al so notes that defendants dispute this
contention. This issue, however, need not be presently decided
in order to dispose of the instant notion; instead, the Court
Will rule on this issue in the sunmary judgnent context.
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Pennsyl vania requires plaintiffs to denonstrate that they were
exposed to hazardous substances due to the defendants’
negli gence. Thus, the underlying theory of liability for a
medi cal nonitoring claimis the |egal claimof negligence.
Plaintiffs do not refute that negligence is an underlying theory
of litability for a nedical nonitoring claim indeed, they argue
that strict products liability and intentional exposure to a
hazar dous substance can also act as theories of liability for
medi cal nonitoring —two theories of liability which inplicate
| egal rights.

Applying the Suprenme Court's Terry analysis, it would appear that
the "nature of the issue”" to be tried under a nedical nonitoring
claimis |l egal as opposed to equitable. As noted above, the
possi bl e underlying theories of liability for a nedi cal
nonitoring claimare |legal. Because these theories of liability
are legal, it appears that the attendant affirmative defenses
woul d al so be legal; for exanple, a defendant sued in negligence
can rai se the defense of contributory or conparative negligence.
Mor eover, the injury that a person clains under a nedi cal
nmonitoring cause of action is "the cost of the nedical care that
will, one hopes, detect that injury." Redland, 696 A 2d at 144
(quoting Paoli I, 916 F.2d at 850-51). This injury is simlar to
a claimfor damages to a person that could be asserted in a
traditional negligence or strict liability action. Ross, 396
U S at 533. 1In actions for damages to persons and/or property,

the parties are historically entitled to a jury by trial.
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Billing v. Ravin, G eenberg & Zackin, P.A. , 22 F.3d 1242, 1245

(3d Cr. 1994). Based on these foregoing observations, the first
line of this Court's Seventh Amendnent inquiry weighs in favor of
finding that defendants have a right to a jury trial
It is under the second line of inquiry, which is the nore
inmportant inquiry in this Court's Seventh Amendnent anal ysi s,
that plaintiffs nmake their nost persuasive argunent that their
medi cal nonitoring claimis an equitable claimfor which there
exists noright toajury trial. To begin, plaintiffs argue that
the relief they seek, in the formof a court-supervised nedica
nonitoring program is equitable in nature. |In contrast,
def endants, rehashing an argunent advanced in their opposition to
plaintiffs' first notion for class certification, argue that
plaintiffs' medical nonitoring program"is a request for the
paynent of noney for future nedical damages." (Defs.' Mem
Enforce Jury Demand at 5). In essence, defendants, once again,
argue that a nedical nonitoring claimcan never be characterized
as injunctive. This Court, however, has already addressed this
I ssue and has concluded otherwise. |In this Court's first class
certification opinion, this Court distinguished between nedi cal
nmoni toring clains which can be characterized as pursui ng nonetary
damages, and those which can be characterized as seeking only
I njunctive relief:
The Court finds that it may properly certify a nedical nonitoring
cl ai munder Rule 23(b)(2) when the plaintiffs seek such specific
relief which can be properly characterized as invoking the

court's equitable powers. See Day, 144 F.R D. at 336; see also
Fried v. Sunguard Recovery Serv., Inc., 925 F. Supp. 372 (E D
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Pa. 1996). 1In reaching this decision, the Court perforce rejects
def endant s’ argunent that a medical nonitoring claimcan never be
characterized as injunctive.

The di spositive factor that nmust be assessed to determ ne whet her
a nedical nonitoring claimcan be certified as a Rule 23(b)(2)
class is—what type of relief do plaintiffs actually seek. |If
plaintiffs seek relief that is a disguised request for
conpensat ory damages, then the nmedical nonitoring claimcan only
be characterized as a claimfor nonetary damages. |In contrast,
if plaintiffs seek the establishnment of a court-supervised
medi cal nonitoring programthrough which the class nenbers wl|
recei ve periodic exam nations, then plaintiffs' medical
nmoni toring claimcan be properly characterized as cl ai mseeking
i njunctive relief.

In Day, Judge Spiegel cogently articulates the fine distinction
between a nedical nmonitoring claimthat seeks nonetary relief in
the form of conpensatory damages and a nedical nonitoring claim
that seeks injunctive relief in the formof a court-supervised
nmedi cal nonitoring program Judge Spi egel explains:

Relief in the formof medical nonitoring may be by a nunber of
means. First, a court may sinply order a defendant to pay a
plaintiff a certain sum of noney. The plaintiff nay or may not
choose to use that noney to have his nedical condition nonitored.
Second, a court nay order the defendants to pay the plaintiffs’
nmedi cal expenses directly so that a plaintiff may be nonitored by
t he physician of his choice. Neither of these forns of relief
constitute injunctive relief as required by Rule 23(b)(2).
However, a court may al so establish an el aborate nedica
nmoni toring programof its own, managed by court-appointed court-
supervi sed trustees, pursuant to which a plaintiff is nonitored
by particul ar physicians and the nedical data produced is
utilized for group studies. In this situation, a defendant, of
course, would finance the programas well as being required by
the Court to address issues as they devel op during the program
adm ni stration. Under these circunstances, the relief
constitutes injunctive relief as required by Rule 23(b)(2) .
Day, 144 F.R D. at 335-36;[] see also Fried, 925 F. Supp. at 374
(i mplying that under nedical nonitoring case law, a creation of a
nmedi cal nonitoring programwould be equitable in nature). Based
on Judge Spiegel's insightful distinction, it is apparent that
relief requested under a nmedical nonitoring claimcan be either
i njunctive or equitable in nature.

To determ ne whether the naned plaintiffs in this case seek
equi table relief under their nedical nonitoring claim
plaintiffs' specific request for relief under this claimnust be
closely scrutinized. Plaintiffs seek the establishnment of a
court-supervised programthrough which the class nenbers woul d
undergo periodic nedical exam nations in order to pronote the
early detection of diseases caused by snoking. This portion of
plaintiffs' request is the paradigmatic request for injunctive
relief under a nmedical nonitoring claim
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Arch v. The Anerican Tobacco Co., No. CV.A 96-5903, 1997 W

312112, at *11 (E.D. Pa. June 3, 1997).

Based on this prior opinion, and in step with the current state
of law with respect to nedical nonitoring, the Court reaffirns
its prior determnation that a nedical nonitoring claimcan be
characterized as seeking injunctive relief. Coincidentally, the
Pennsyl vani a Suprene Court has al so recently adopted the position
that the use of a nedical nonitoring fund/trust is an appropriate
exercise of a court's equitable powers. Redland, 696 A 2d at 142

n.6. In Redland, the Pennsylvania Suprene Court approvingly
cited the following quote fromthe Suprenme Court of New Jersey:
“I'n our view, the use of a court-supervised fund to adm nister
medi cal - surveil |l ance paynents in nass exposure cases . . . is a
hi ghly appropriate exercise of the Court's equitable powers."

ld. (quoting Ayers v. Township of Jackson, 525 A 2d 287, 314

(N.J. 1987) (footnote omtted)). The Suprene Court held that "a
medi cal nonitoring trust fund is a nore appropriate renedy than
| unp sum danages in mass exposure toxic tort cases." 1d. Thus,
under Pennsylvania law, it is clear that a court-supervised
medi cal nonitoring fund is an equitabl e renedy.
This conclusion is reinforced by exam ning the distinct
di fferences between a nedical nonitoring trust fund and an award
of lunp sum danages. Wth a trust fund, the liability of the
def endants can be limted to the actual cost of the exam nations;
in contrast, a lunp-sumaward is nerely a rough estinmate of the

future costs, which can be grossly incorrect. Id. Under a
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medi cal nonitoring fund, the Court can supervise the programto
ensure that the plaintiff recipients solely receive nedica
exam nations and tests, as opposed to allowing the plaintiff
recipients to use the noney for other purposes. 1d. 1In
addition, the use of a fund will permit the Court to require the
def endants to address issues as they devel op during the program
adm ni stration, making such adjustnents to the program as nay be

required by the circunstances. Day v. NLO lInc., 144 F.R D. 330,

336 (S.D. Chio 1992). Fromthis conparison, it is obvious that
the use of a nedical nonitoring fund to adm nister nedical
surveillance paynents is an exercise of the Court's equitable
power s.

Rel ying on this conclusion, plaintiffs argue that defendants
sinmply have no right to a jury trial because the relief requested
—a nedical nonitoring program—is solely equitable. See Wi ght

& MIler, Federal Gvil Practice & Procedure, 8 2308 (2d ed.

1995). If plaintiffs are correct, under Terry, defendants woul d
not be entitled to a jury trial, that is because the Suprene
Court has given nmuch greater weight to the second |ine of inquiry
under Terry, and thus in the usual case, a finding that the
relief requested is equitable is dispositive of the Seventh
Amendnent question. See Terry, 494 U S. at 574-75 (arguing that
t he Suprenme Court should elimnate the first line of inquiry
under Terry because it has becone obsolete in [ight of the
di spositive effect that the Court has given to the second |ine of

inquiry) (Brennan, J., concurring in judgnment). Although it
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woul d appear that the defendants are not entitled to a jury trial
because plaintiffs have requested a nedical nonitoring fund that
is equitable in nature, the Court finds, upon closer review of
the Il egal and equitable rights inplicated here, that the Terry
factors weigh in favor of jury trial.
Al though a litigant generally does not have a right to a jury
trial when the relief sought is equitable, a plaintiff also
cannot invoke the powers of equity where there is an adequate

remedy at law. See Mirales v. Trans World Airlines, Inc., 504

U S. 374, 381 (1992) (citation omtted). This threshold
provi sion —denonstrating a | ack of an adequate renedy at |aw —

specifically "serve[s] '"to guard the right of trial by jury

preserved by the Seventh Anmendnent and to that end should be
liberally construed.'" Ross, 396 U. S. at 539 (citation omtted)
(enphasi s added). Thus, in the usual case, the plaintiffs herein
woul d be required to nmake a showi ng of no adequate renedy at |aw
before they could properly invoke the equitable powers of this

Court. The plaintiffs, if they were required to nmake this

showing in this case, would not be able to denonstrate that no
adequate renedy at | aw existed. This finding necessarily follows

because as noted above, the plaintiffs could request [unp sum
damages as relief under the nedical nonitoring claimas opposed

to the relief of a medical nonitoring fund.?® See Day, 144

At this point, the Court takes the opportunity to note
that there is a theoretical and practical distinction between a
nmedi cal nonitoring fund and a nedical nonitoring claim The
medi cal nonitoring claimis the plaintiffs' actual cause of
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F.R D. at 335-36. Because the plaintiffs could have sought an
award of |unp sum damages, the plaintiffs, under the usua
anal ysi s, woul d have been barred fromseeking injunctive relief.
The only reason plaintiffs are permtted to pursue injunctive
relief, in the formof nedical nonitoring fund, is because under
Pennsyl vani a | aw, such a renmedy has been found to invoke the
equi tabl e powers of the Court. Simons, 674 A 2d 232; Redl and,
696 A 2d 137.

In the context of nmedical nonitoring, a plaintiff is not required
to show an i nadequate renedy at |aw before he or she seeks to
pursue injunctive relief in the formof a nedical nonitoring
fund. Wiile the Court fully agrees that the public interest is
furthered by permtting litigants the opportunity to recover for
the costs of future nmedical care through a nedical nonitoring
fund, the result of such a decision is that a defendant's
constitutional right to a jury trial will rise or fall on the
formof a plaintiff's pleading. As plaintiffs thenselves state,

“"if [we] here were seeking a |lunp sum di sbursenent instead of a

action; in order to have the right to a renedy, the plaintiffs
must first establish that they have satisfied the seven el enents
of a nmedical nmonitoring fund. |In contrast, the nedica
monitoring fund is the actual relief that will be awarded if the
plaintiffs succeed in establishing the claim The difference

bet ween the medi cal nonitoring claimand the nedical nonitoring
fund is highlighted by the fact that plaintiffs, as they
recogni ze in their brief, can prevail on their nedical nonitoring
cl ai mand request nonetary damages in lieu of their fund.

| ndeed, the plaintiffs first notion for class certification under
Rul e 23(b)(2) was initially denied because the relief requested
under its medical nonitoring claimwas

predom nantly nonetary damages, not a court-supervised fund.

80



medi cal nonitoring fund, the claimwuld be danages in the form
of future paynents, and a jury trial would be applicable."
(Pl's.” Opp. Defs.' Mdt. Enforce Jury Demand at 7 n.2). Thus,
plaintiffs thenmselves candidly admt that the choice as to
whether this action is entirely legal, or partially |egal and
equitable, is in their control.
This result, however, directly conflicts with the purpose behind
the principle of lawthat requires plaintiffs to denonstrate that
t hey have no adequate renedy at | aw before they can call upon the
equi tabl e powers of a court. The purpose behind this provision

is ""to guard the right of trial by jury preserved by the Seventh

Amendnent and to that end should be liberally construed.'" Ross,
396 U.S. at 539 (citation omtted) (enphasis added). In
application, it prevents a plaintiff fromdepriving a defendant
of his constitutional right to jury by trial. Here, plaintiffs
do not have to denonstrate that there exists no adequate renedy
at law to pursue a nedical nonitoring fund; while the Court
agrees that plaintiffs should, and do, have this right to pursue
a nmedical nmonitoring fund, the Court does not agree that
plaintiffs' unilateral decision to pursue a nedical nonitoring
fund, as opposed to | unp sum damages, shoul d deprive defendants
of their constitutional right to trial by jury. Indeed, the
Suprenme Court has explicitly stated that "the constitutional
right to trial by jury cannot be nade to depend upon the choice

of words used in the pleadings.”" Dairy Queen, Inc. v. Wod, 369

U S. 469 (1962).
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Thus, the Court finds that although the relief requested by
plaintiffs is considered equitable under nedical nonitoring |aw,
such a determ nation should not be afforded nmuch wei ght because

the equitable character of the relief sought by plaintiffs is
determ ned solely by plaintiffs' pleading. Pursuant to the
second line of inquiry under Terry, the Court is asked to
consi der whether the relief requested is equitable in nature;
al t hough the nedical nonitoring fund sought here is equitable in
nature, it could have just as readily been a request for [ egal
relief. Indeed, the plaintiffs would have never been able to
seek equitable relief in the absence of the judicial
determ nation that a request for a nonitoring fund calls upon the
equi tabl e powers of the Court, that is so because plaintiffs have
an adequate renedy at |aw —the award of |unp sum damages. Thus,
the Court finds that the nature of the relief sought under
plaintiffs' medical nonitoring fund, for the purposes of the
Sevent h Anendnent analysis, is inherently both |egal and
equi t abl e.

On bal ance, this Court's analysis of the nature of plaintiffs'
medi cal nonitoring action and the renedy they seek —cast in the
[ ight of the uniqueness of the nodern comon | aw nedi cal
nmonitoring claim-—convinces this Court that this action is a
| egal one for the purposes of the Seventh Amendnent.

Waile it may appear superficially that there exists a conflict
between this Court's Rule 23(b)(2) certification and today's

deci si on, upon closer review, the conflict is clearly exposed as
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being illusory. Under Rule 23(b)(2), certification is
appropriate where equitable and injunctive relief is the sole or
primary relief sought and "does not extend to cases in which the
appropriate final relief relates exclusively or predom nantly to

noney damages."” Rules Advisory Committee Notes to 1966

Anendnents to Rule 23, 39 F.R D. 69, 102 (1966). Thus, in order

to establish a right to Rule 23(b)(2) certification, it need only

be shown that the relief requested is not predom nantly danmages.

This inquiry has nothing to do with whether one's constitutional

right to a jury trial has been inplicated by the underlying

nature of the claim |Indeed, the bar for determ ning whether the
nature of a claimis equitable or |egal for Seventh Amendnent

pur poses i s much higher than it is under Rule 23(b)(2) analysis.

Under Seventh Amendnent analysis, the right to a jury trial nust

be upheld even if the legal issues are characterized as

"incidental" to equitable issues. See Dairy Queen, 369 U S. at

470-71. For this reason, decisions holding that nedica
nmonitoring clainms may be certified under Rule 23(b)(2) are not
di spositive for purposes of the right to a jury trial. 1In theory
and practice, courts can certify a class pursuant to Rule
23(b)(2) and yet find that the parties are entitled to a jury
under the Seventh Amendnent.
| ndeed, other courts, although not directly exam ning the issue,
have repeatedly sent nedical nonitoring clains to a jury. See,

e.dg., In Paoli R R Yard Litig., 35 F.3d 717 (3d G r. 1994)

(describes jury as deciding whether plaintiffs need nedical
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monitoring); Paoli |, 916 F.2d 829 (same); Herber v. Johns-

Manville Corp., 785 F.2d 79 (3d G r. 1986) (jury decides whether

medi cal monitoring needed).*® Mst persuasively, Judge Spiegel,

in Day v. NLO, sent the nedical nmonitoring claimto the jury.

851 F. Supp. 869 (S.D. Chio 1994). Day was also a class action
that had been certified under Rule 23(b)(2). In spite of this
fact, the Day court determned that the issues of liability for
nmedi cal nonitoring and the question of whether nedical nonitoring
was necessary would both go to the jury. 1d. at 884. Thus,
despite plaintiffs' argunent to the contrary, a court can
properly send a Rule 23(b)(2) class action to the jury for
determ nation, as long as the parties are entitled to a jury
trial under the Seventh Anendnent.

I11.Concl usion

Accordingly, for the foregoing reasons, this Court will grant
def endants' notion to enforce jury demand.

An appropriate O der follows.

Cl arence C. Newconer, J.

I'n this case, although this Court will send the issue of
liability under plaintiffs' medical nonitoring claimto a jury,
the Court specifically reserves the power to structure the renedy
of the actual nedical nonitoring fund. See Fried, 925 F. Supp.
at 375 (Judge Joyner noted that he was reserving the right to
structure the nedical nonitoring renedy although he was sendi ng
the claimto the jury).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al.:ClVIL ACTI ON
V.
THE AVERI CAN TOBACCO COVPANY, :
INC., et al.:NO 96-5903
ORDER
AND NOW this day of October, 1997, upon consideration of
Def endants' Motion to Enforce Jury Demand, and plaintiffs’

response thereto, and defendants' reply thereto, it is hereby

ORDERED t hat said Mdtion is GRANTED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al.:ClVIL ACTI ON
V..

THE AMERI CAN TOBACCO COVPANY,
INC., et al.:NO 96-5903

Newconer, J. COctober , 1997
MEMORANDUM

Presently before this Court are Defendants' WMotion for
Certification of Class Certification Order of August 22, 1997,
for Interlocutory Appeal and for a Stay of Proceedi ngs Pursuant

to 28 U S.C. §8 1292(b) or, in the Alternative, for
Reconsi deration of the August 22, 1997 Order, and plaintiffs’
response thereto, and defendants' reply thereto. For the
foll ow ng reasons, the Court will deny defendants' Mbti on.
Pursuant to Federal Rule of G vil Procedure 23(c)(1), the Court
wi |l decertify the class that had been previously certified by
Order dated August 22, 1997, it appearing that this action cannot
proceed on a cl ass-w de basis.

| . I ntroduction

By Menorandum and Order dated August 22, 1997, this Court

certified this case as a class action, pursuant to Federal Rule

of Givil Procedure 23(b)(2), against thirteen defendants, *

*The defendants are The Anmerican Tobacco Conpany, |nc.,
R J. Reynol ds Tobacco Conpany, RIR Nabisco, Inc., Brown &
W liamson Tobacco Corporation, Philip Mrris, Inc., Philip
Morris Conpanies, Inc., Lorillard Tobacco Conpany, Inc.,
Lorillard, Inc., United States Tobacco Conpany, The Tobacco
Institute, Inc., The Council for Tobacco Research-U. S. A, Inc.,

86



wher ei n named plaintiffs® seek the establishment of a nedical
nmoni tori ng program on behalf of over one mllion class nenbers.
Because naned plaintiffs satisfied the threshold requirenents of
Rule 23(a)(1)-(4) and the requirenents of Rule 23(b)(2), this
Court certified the foll ow ng cl ass:

Al'l current residents of Pennsylvania who are cigarette snokers
as of Decenber 1, 1996, and who began snoki ng before age 19,
while they were residents of Pennsyl vani a.

I n the August 22, 1997 Order, this Court explained that the issue
of class certification was a "close question."” Specifically, the
Court expl ai ned:

Because a court may anend an order granting class certification,

Asbestos Litigation, 789 F.2d at 1011, in a close case the court

should rule in favor of class certification. Kahan, 424 F.2d at

169. Thus, even though this case nay present a cl ose question as
to whether this action should be certified under Rule 23(b)(2),
the Court will grant certification because the Court nmay anend
the certification order before a decision on the nerits, if it
beconmes obvious after resolution of the parties' dispositive
notions that too many individual issues are inplicated by the

facts of this case.

Barnes v. Anerican Tobacco Co., No. CV.A 96-5903, 1997 W

550650, at *15 (E.D. Pa. Aug. 22, 1997). Even though the Court

concluded that class certification presented a close question,

Liggett Goup, Inc., Liggett & Myers, Inc. and Brooke G oup, Ltd.
Pursuant to the respective parties' stipulations, Anerican
Brands, Inc., Batus, Inc., Batus Holdings, Inc., Loews

Cor poration and UST, Inc. have been dism ssed fromthis action

W thout prejudice. In addition, B.A T. Industries p.l.c. was

di smi ssed for |ack of personal jurisdiction.

The plaintiffs naned in the Second Amended Conpl aint are
Wl liam Barnes, C aran MNally, Catherine Potts, Norma Rodwel |l er,
Bar bara Sal zman and Edwark J. Slivak. Steven Arch was granted
| eave to withdraw fromthis action and his clainms were di sm ssed
W t hout prejudice.
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the class was certified because, on the record before the Court
at the tinme, plaintiffs had satisfied requirenments of Rule 23.
Def endants presently nove for certification of this Court's
August 22, 1997 Order for interlocutory appeal and for a stay of
proceedi ngs pursuant to 28 U.S.C. 8§ 1292(b) or, in the
alternative, for reconsideration of the August 22, 1997 O der.
Def endants contend that inmediate interlocutory appeal is
warranted in this case because the August 22, 1997 Order involves
(1) a controlling question of law as to which there is a
substantial ground for difference in opinion and (2) imrediate
appeal would "materially advance the ultimate term nation of the
litigation." 28 U.S.C. § 1292(b).
Def endants contend that this case involves several controlling
guestions of law as to which there is a substantial difference of

opinion: (1) Dd the Court, contrary to Georgine v. Anthen

Products, Inc., 83 F.3d 610 (3d Cr. 1996) and other well -

establ i shed precedents, certify a class without due consideration
of the individual issue that pervade the case?; (2) Dd the Court

inproperly interpret Eisen v. Carlisle & Jacquelin, 417 U S. 156,

177-78, 94 S. . 2140, 2152-53, 40 L. Ed. 2d 732 (1974) and
I nperm ssibly shift the burden of proof on class certification
requi renments to defendants?; (3) Did the Court's Eisen analysis
and burden shifting result in the inproper certification of this
class action?; (4) Did the Court err in certifying an i mmature
tort for class certification?

Def endants also maintain that interlocutory review of these
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questions wll materially advance this litigation. Defendants

claimthat this Court and the parties presently face the daunting
task of litigating dozens of issues inplicating decades of
conduct by at |east six cigarette manufacturers and ot her

def endants concerni ng hundreds of products. See Arch v. Anerican

Tobacco Co., Inc., No. CV.A 96-5903, 1997 W. 312112, at *17

(E.D. Pa. June 3, 1997). |If the Court has erred in certifying
this class action, defendants argue that nuch tinme, effort and
expense w Il be wasted before an appeal can be taken after final
judgnent. Defendants, thus, submt that interlocutory review
will materially advance this litigation.

In their notion for reconsideration, defendants nerely
i ncorporate the sanme argunents that they advance in their notion
for interlocutory appeal. Plaintiffs, of course, have filed a
response, in which they claimthat neither the notion for
interlocutory appeal nor the notion for reconsideration should be
granted. Plaintiffs argue that there sinply exists no

controlling question of law, only a difference of opinion.
Further, plaintiffs submt that interlocutory reviewin this case
will not materially advance this litigation in [ight of the fact

that trial is only a few weeks away. Wth respect to the
reconsi deration notion, plaintiffs argue that such notion should
be deni ed because defendants have not raised any grounds which

are cogni zable in a notion to reconsi der.
The Court will address these issues below. In addition to

di sposi ng of defendants' notions, the Court will also consider
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pursuant to Fed. R CGv. P. 23(c)(1), whether this action can
proceed as a class action in light of the evidentiary record and

the i ssues which are now before the Court.
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| I.Di scussion

The Court will first address whether the August 22, 1997 Order
shoul d be certified for interlocutory appeal or whether
def endants' alternative notion for reconsideration should be
granted. The Court will then consider whether this case can
proceed as a class action in light of individual issues that have
been inplicated by the evidentiary record presently before the
Court.

A I nterl ocutory Appeal

Interlocutory review is only warranted under exceptional
circunstances. Appellate review of a district court order is
restricted to final decisions to prevent "the debilitating effect
on judicial adm nistration caused by pieceneal appellate
di sposition of what is, in practical consequences, but a single
controversy." Eisen, 417 U S. at 170. The policy is clearly
agai nst punctuating ongoing litigation with serial appeals.

United States v. Hollywod Mtor Car Co., 458 U S. 263, 265

(1982) .

Interimreview of class certification orders is even |ess
appropriate, given the discretionary and conditional nature of
Rul e 23 decisions. For this reason, the Third Grcuit has held
that the district court's determnation to permt a class action
does not itself present a controlling question of law.  Link v.

Mer cedes-Benz of North Am, Inc., 550 F.2d 860, 862 (3d Cir.

1977). Instead, the Third Grcuit requires "special factors

which take it outside the anbit of the general rule.” [d.
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(quoting Katz v. Carte Blanche Corp., 496 F.2d 747, 756 (3d Cr.
1974)). Accordingly, under 8 1292(b), certification of orders
granting class certification "is appropriate only in

"exceptional' cases." Piazza v. Mjor lLeaque Baseball, 836 F.

Supp. 269, 270 (E.D. Pa. 1993).

Not only nust defendants prove that they are entitled to
interlocutory review in |light these principles, defendants nust
show the followng: (1) the existence of a controlling question
of law with respect to which there are substantial grounds for

di fference of opinion, and (2) that an i mredi ate appeal may
materially advance the ultimate termnation of the litigation.

28 U.S.C. 8§ 1292(b); see also Katz, 469 F.2d at 755. The

def endants, here, cannot neet their burden under § 1292(b).
Where the purported "controlling question of law' is sinply a
guestion of proper exercise of discretion, the Third Grcuit has
held that interimreview is inappropriate. See, e.qg., Ungar v.

Dunkin Donuts of Am, Inc., 531 F.2d 1211 (3d GCr. 1976) ("a

‘controlling question' does not exists when the sole issue is
whet her the factual conplexity of the given case neet the class
action requirenents of Rule 23"). Here, defendants argue that
the Court's class certification order should be certified for
i mredi ate appeal pursuant to 8§ 1292(b) because of four purported
controlling questions. Notw thstandi ng defendants' argunents to
the contrary, the Court finds that the "questions of |aw' which
def endants enunerate are really nothing nore than di sagreenents

with the Court's application of Rule 23 to the particular facts
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of this case in exercising its discretion in certifying the
class. In this Crcuit, such disagreenents do not constitute
controlling issues of |aw under 8 1292(b) and cannot be the basis
for interlocutory appeal.
Under Rule 23(b)(2), two requirenents nust be net before a class
can be certified: (1) the requirenents of Rule 23(a) nust be
satisfied; and (2) defendants nust have acted or refused to act
on grounds generally inapplicable to the class and fi nal
Injunctive relief nust be appropriate. Fed. R GCv. P. 23(a),
(b)(2). In Barnes (the August 22, 1997 Order), this Court found
that plaintiffs had net the requirenents of nunerosity,
commnal ity, typicality and adequacy. Barnes, 1997 W. 550650, at
*14-15. The Court al so determ ned in Barnes that defendants have
acted or refused to act on grounds generally applicable to the
class and that final injunctive relief was appropriate. [d. at
*7-8. Thus, a fair review of this Court's previous O der
denonstrates that this Court properly considered the rel evant
requi rements under Rule 23.

Based on the record that was presented to the Court when it
considered plaintiffs' renewed notion for class certification,
the Court cannot find that it did not give "due consideration of
the individual issues" that were involved in the case. A close
review of the August 22, 1997 Order indicates that this Court
carefully consi dered whet her any individual issues existed on the

record at that tinme. For exanple, at the tine of this Court's

August 22, 1997 Order, plaintiffs represented to this Court that
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"addi ction” no longer played a role in this case to the extent
that addiction would require an individual analysis. Moreover,
plaintiffs pointed to certain conduct of defendants that woul d
precl ude defendants fromraising affirmati ve defenses. Thus, the
hi ghly individual issues of affirmative defenses were not
inplicated at the tinme of this Court's August 22, 1997 Order. In
sum the Court concludes that it properly considered the
i ndi vi dual issues that were inplicated by the record of this case
at the tine of entry of the August 22, 1997 Order
The Court also finds that it did not incorrectly interpret Eisen
or inproperly shift the burden of proof on the class
certification requirenents. Wile defendants offer a | engthy
anal ysi s discussing the neaning of Eisen, their reading of Eisen
is not supported by Eisen itself or by any subsequent Suprene
Court decision addressing it; Eisen, as witten, renmains
controlling law. In both certification decisions in this case,
the Court recognized that it nust | ook beyond the pleadings to
determ ne whether the requirenents of Rule 23 have been
satisfied. Arch, 1997 W. 312112, at *14; Barnes, 1997 W 550650,
at *10. The difference between the result in Arch and the result
In Barnes had nothing to do with this Court's msinterpretation
of Eisen. To the contrary, in light of plaintiffs' Second
Amended Conpl ai nt and the record that existed before the Court at
the time of its decision, the Court sinply was not convi nced that
i ndi vi dual issues existed which would preclude certification. 1In

ot her words, plaintiffs had net their burden of proving the
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el ements of Rule 23, and denonstrating that no individual issues

exi st ed.

Def endant s’ burden-shifting argunent is simlarly unavailing.
Def endants essentially say that the Court has lost its bearing in
the three nonths that passed since the Arch decision. By
focussing on "snippets" or "bits and scraps” fromthe Court's
opi ni on, defendants suggest that the Court inproperly shifted the
burden of proof on class certification onto defendants, i.e.,
that there was, in effect, a presunption in favor of
certification, and that defendants had to show why the class
shoul d not be certified. This Court, however, engaged in no such
activity.

In Barnes, the Court found that plaintiffs had nmet their burden
and that defendants had failed to rebut plaintiffs' show ng
regardi ng common i ssues and cl ass-w de proof. The Court, in

Barnes, first determned that plaintiffs had net the requirenents

of Rule 23. The Court then turned to defendants' argunent that

many i ndi vi dual issues existed that would preclude certification.

At this point in the Court's analysis, the Court did not require
defendants to prove that these individual issues existed.

Rat her, a close review of Barnes denonstrates that the Court
I ndependently reviewed the record and sinply concl uded t hat

i ndi vi dual issues would not preclude certification. |f the Court

used | anguage in its opinion that made it appear as though it was

requi ring defendants to show that no individual issues existed,

such language is directly contradicted by the Court's actual
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anal ysis. Accordingly, defendants' burden-shifting argunent is
initself erroneous and provides no basis for interlocutory
appeal . *

Finally, defendants cannot establish, as they nust, that an
interlocutory appeal "may nmaterially advance the ultimate
termnation of the litigation." 28 U S . C 8§ 1292(b). Courts
within the Third Crcuit have routinely held that where a case is
ready for trial, an interlocutory appeal wll only result in

delay. See Piazza, 836 F. Supp. at 271. For instance, in

Piazza, the court reached this conclusion where trial was to
begin in less than five weeks. Here, where the trial is
scheduled to begin in |less than two weeks, the conclusion is
sel f-evi dent.

Def endants have not satisfied 8 1292(b)'s applicabl e standards.
Def endants have failed to show how the Court's decision in Barnes
is anything other than an appropriate exercise of discretion
under Rule 23(b)(2) that conports with precedent. Second, with

trial on the imedi ate horizon, the nost expeditious course is to

¥The Court al so rejects defendants' argument that this
Court erred in certifying an immture tort for class treatnent.
The inmmature tort doctrine is a doctrine which has been used to
assess whether the superiority and/ or predom nance prongs of Rule
23(b) (3) have been satisfied; thus the immture tort theory is
necessarily
tied to Rule 23(b)(3). The immature tort doctrine sinply is not
applicable to this Court's Rule 23(b)(2) analysis; indeed,
defendants did not raise the immture tort doctrine in the Rule
23(b)(2) context until the filing of this instant notion. To the
extent that it may be applicable, the Court finds that the
"immature” nature of plaintiffs' medical nonitoring claimwould
not preclude certification.
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proceed forward, reserving all appeals for resolution thereafter.
Interlocutory revieww |l only result in substantial delay.
Because defendants have not established their right to
interlocutory appeal, the Court will deny their notion seeking
such relief. Having disposed of this issue, the Court will now

addr ess defendants' notion for reconsi deration.
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B. Mbtion for Reconsideration

The purpose of a notion for reconsideration, as is often stated,
is to correct manifest errors of law or fact or to present newy

di scover ed evi dence. Harsco Corp. v. Zlotnicki, 779 F.2d 906,

909 (3d Cir. 1985). Reconsideration is granted only if
def endants can denonstrate one of three grounds: (1) the
availability of new evidence; (2) an intervening change in
controlling law, or (3) the need to correct a clear error of |aw

Smth v. Gty of Chester, 155 F.R D. 95, 96-97 (E.D. Pa. 1994).

In the Third Crcuit, a notion for reconsideration, even where
pur portedly grounded on the court's conm ssion of clear error, is
not to be used nerely as an opportunity to reargue issues that

the court has already anal yzed and determ ned. Waye v. First

Ctizen's National Bank, 846 F. Supp. 310, 314 (M D. Pa. 1994).

"[A] notion for reconsideration addresses only factual and |ega
matters that the Court may have overlooked . . . . It is

i nproper on a notion for reconsideration to 'ask the Court to
rethink what [it] had al ready thought through —rightly or

wongly.'"™ dendon Energy Co. v. Borough of d endon, 836 F.

Supp. 1109, 1122 (E.D. Pa. 1993) (citation omtted).
Applying this standard here, the Court finds that defendants are
not entitled to reconsideration. As stated in Part II1.A,
def endants have failed to establish that this Court commtted a
mani fest error of law in Barnes. |In addition, defendants have
not presented this Court wwth newy discovered evidence that

would justify that this Court reconsider its August 22, 1997
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Order. At its core, defendants' notion for reconsideration
sinply expresses defendants' disagreenent with this Court's
August 22, 1997 Order, and asks the Court to reconsider what is
has already considered in its previous Order. As defendants are
aware, a notion cannot be used to reargue issues which have
al ready been presented and rejected.

Because defendants do not advance argunents which are cogni zabl e
in a reconsideration context, the Court nust deny defendants’
alternative notion for reconsideration. Having disposed of
defendants' notion in its entirety, the Court now turns to the
I ssue of whether this Court should decertify plaintiffs' class
pursuant to Fed. R Cv. P. 23(c)(1).

C.Rule 23(c)(1) Reconsideration

Federal Rule of Civil Procedure 23(c)(1) provides, in part, that:
"An order under this subdivision may be conditional and may be
altered or anended before the decision on the nerits.” Fed. R
Cv. P. 23(c)(1). Under this Rule, trial courts are permtted to
decertify, in whole or in part, any class that had been
previously certified if the facts before the Court require such a

result. See Mera v. First Sec. Bank of Uah, NA , 925 F.2d

1237, 1241-42 (10th G r. 1991) (holding that a trial court may
decertify a class action pursuant to Rule 23(c)(1)). Indeed,
district courts are required to reassess their class rulings

regularly as the case devel ops. Kuehner v. Heckler, 778 F.2d

152, 163 (3d Cr. 1985); Richardson v. Byrd, 709 F.2d 1016, 1019

(5th Gir. 1983).
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The Fifth Grcuit has succinctly articulated the obligations of a
district court under Rule 23:

Under Rule 23 the district court is charged with the duty of
nonitoring its class decisions in the Iight of the evidentiary
devel opnment of the case. The district judge nust define,
redefi ne, subclass and decertify as appropriate in response to
the progression of the case fromassertion to facts. W
recogni ze that these conpl ex cases cannot be run fromthe tower
of the appellate court given its distinct institutional role and
that is has before it printed words rather than people.
| d. Federal district courts nust constantly nonitor the
progress of the class action cases before them it is our
obligation and duty. A trial court nust define, redefine,
subcl ass and decertify the class action before it when the
evidentiary devel opnent of a case requires such action. 1In this
regard, the Court finds that, in light of the evidentiary
devel opment of the instant case, this Court nust decertify the
cl ass which had been previously certified in this action.

By Menorandum and Order dated August 22, 1997, this Court
certified a class in this action, pursuant to Federal Rule of
Civil Procedure 23(b)(2), against thirteen defendants, wherein
named plaintiffs seek the establishnment of a nmedical nonitoring
program on behal f of over one mllion class nenbers. The Court,
however, explained that the issue of class certification was a
"close question."” Specifically, the Court explained:
Because a court nay anend an order granting class certification,
Asbestos Litigation, 789 F.2d at 1011, in a close case the court
should rule in favor of class certification. Kahan, 424 F.2d at
169. Thus, even though this case may present a cl ose question as
to whether this action should be certified under Rule 23(b)(2),
the Court wll grant certification because the Court may anmend

the certification order before a decision on the nerits, if it
becones obvious after resolution of the parties' dispositive
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notions that too many individual issues are inplicated by the
facts of this case.

Barnes, 1997 W. 550650, at *15. Thus, in the August 22, 1997

Order, the Court specifically noted that it would eventually be
required to revisit the certification issue at a | ater stage.

Al t hough the Court originally intended not to revisit this issue
until after disposing of defendants' summary judgnent notions, in
light of the evidentiary record which has been produced at the
summary judgnent stage, the Court need not wait any |onger to
deci de whether this action can continue on a class-w de basis.

I ndeed, reviewing the evidentiary record that is now before the
Court, it is obvious that this action inplicates far too nany
i ndi vidual issues to proceed on a class-wi de basis. Although
this action has been certified under Rule 23(b)(2), it is well-
established that a district court nust still determ ne whether
i ndi vi dual issues and manageability probl ens preclude
certification. |In Barnes, this Court, in great detail, explained
the rel ationship between individual issues and Rule 23(b)(2)
certification:

In Wetzel , the Third Circuit enphasized that the essenti al
characteristic of a 23(b)(2) class is that it is "cohesive as to
those clains tried in the class action.” Wtzel, 508 F.2d at
248. "This honogeneity requirenent is a natural consequence of
the (b)(2) condition that the defendant 'has acted or refused to

act on grounds generally applicable to the class . . . .""
Santiago v. Cty of Philadelphia, 72 F.R D. 619, 627 (E.D. Pa.
1976) . Thus, when a court determ nes whet her the defendant "has
acted or refused to act on grounds generally applicable to the
class,"” the court is perforce exam ning whether the class is
cohesive in nature. It is because of the cohesive or honbgeneous
nature of a (b)(2) class that "Rule 23(c)(3) contenpl ates that

all nmenbers of the class will be bound."” Wetzel, 508 F.2d at 249
(citation omtted). "Any resultant unfairness to the nenbers of
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a [(b)(2)] class is thought to be outweighed by the purposes
behi nd class actions: elimnating the possibility of repetitious
litigation and providing small claimnts with a neans of
obtaining redress for clains too small to justify individual
litigation." 1d.

To ensure that (b)(2) classes are cohesive in nature, the Third
Circuit has explicitly "commtted to the district court the
di scretion to deny certification in Rule 23(b)(2) cases in the
presence of 'disparate factual circunstances.'" Geraghty v.
United States Parole Conm ssion, 719 F.2d 1199, 1205 (3d Cir.
1983) (citing Carter v. Butz, 479 F.2d 1084, 1089 (3d Cr.
1973)). In Santiago, the court held that "court[s] should be
nore hesitant in accepting a (b)(2) suit which contains
significant individual issues than it would under subsection
23(b)(3)." Santiago, 72 F.R D. at 628; see also Society for
I ndividual Rights, Inc. v. Hanpton, 528 F.2d 905, 906, aff'd in
part, 528 F.2d 905 (9th Gr. 1975); Rice v. Cty of Philadel phia,
66 F.R D. 17, 20 (E.D. Pa. 1974) (holding that a case should not
proceed as a (b)(2) action where "virtually all of the issues
woul d have to be litigated individually in order to determ ne
whet her a particular alleged class nenber was entitled to any
damages at all").

The Santiago court identified two reasons as to why courts nust
necessarily determ ne whether a putative (b)(2) class action
inplicates individual issues. First, the court noted that in a
(b)(2) action, unnanmed nenbers, who are bound by the action
Wi t hout the opportunity to withdraw, "with valid individua
clainms may be prejudiced by a negative decision on the class
action." Thus, the court nust ensure that significant individual
i ssues do not pervade the entire action because it would be
hi ghly unjust to bind absent class nenbers to a negative decision
where the class representatives' clains present strikingly
di fferent individual issues then the absent nenbers. Second, the
Santiago court noted that "the suit coul d beconme unnmanageabl e and
little value would be gained in proceeding as a class action .

if significant individual issues were to arise consistently.”
| d.

In light of this precedent, the |anguage of Rule 23(b)(2) itself
and the purposes behind Rule 23(b)(2), this Court concludes that
it is required to exam ne whet her the proposed class herein
i nplicates too many individual issues and nmanageability probl ens
to be certified under Rule 23(b)(2). This inquiry perforce flows
fromRule 23(b)(3)'s essential characteristic that a (b)(2) class
is cohesive in nature, and this cohesive/ honogeneity requirenment
Is "a natural consequence of the (b)(2) condition that the
def endant 'has acted or refused to act on grounds generally
applicable to the class.'" 1d. at 627. |Indeed, as a matter of
common sense, a court sinply could not allow a case with
significant individual issues to be certified under (b)(2). A
(b)(2) class action with many individual issues would quickly
degenerate into separate and distinct mni-trials, thus defeating
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the original purposes for class certification.
Bar nes, 1997 W. 550650, at *8-9 (footnotes omtted).

Al t hough a case may be certified under Rule 23(b)(2), which does
not contain a superiority or predom nance requirenent,
certification under (b)(2) does not relieve a court of its
obligation to determ ne whether the existence of individual
i ssues precludes certification. |ndeed, as noted by many courts,
a (b)(2) class should actually have nore cohesiveness then a
(b)(3) class. In this case, too many individual issues exist
whi ch prevent this case from proceeding as a class acti on.

To begin, the individual issue of addiction, which plaintiffs had
previously represented as playing no part in this case, is still
actually part of the present case. Wen conpelled to discuss the
substantive issues in the case on defendants' notion for summary
judgnment, plaintiffs primarily focussed on "addiction" and
purported nicotine "manipulation.™ (Pls." Br. Opp'n Dfs.' Summ
J. Mots. at 1, 18-19, 29-66, 75, 139 n.38, 159). It is obvious
fromplaintiffs' owm words that "addiction" remains a centra
part of their case. As was explained in Arch, whether or not an
I ndividual is addicted is a highly individualistic inquiry:
Plaintiffs' own expert Dr. Burns recognizes that the assessnent
of addiction is an inherently individual inquiry. (Burns Dep. at
64, 268). Based on this statenent, defendants argue that cl ass
certification under these circunstances would require a mni -
hearing on the nerits of each individual's case to determ ne
injury. See Forman v. Data Transfer, Inc., 164 F.R D. 400, 403
(E.D. Pa. 1995). Inportantly, the Court finds that nowhere in
plaintiffs'" volum nous subnm ssions do they actually refute that
addiction is an inherently individual inquiry. Instead,

plaintiffs offer a solution to this nassive problem of proving
addi ction on an individual basis. Plaintiffs propose that once
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the general issue as to whether cigarettes can cause addiction is
resolved, the issue as to whether each and every class nenber is
addi cted can be resolved by having them answer a questionnaire,
consi sting of six sinple questions. Defendants rejoin that this
guestionnaire cannot by itself determ ne whether a person is
ni coti ne dependent.

The Court finds that even if the questionnaire were used to
det erm ne ni coti ne dependence, defendants would be permtted to
cross-exam ne each and every class nenber as to their alleged
dependence. Plaintiffs admttedly acknow edge that the plan they
propose woul d be, at nost, a prina facie indication of addiction.
Plaintiffs' own experts concede that addiction is necessarily an
individual inquiry. To refute plaintiffs' prim facie case,
def endants woul d be permtted to cross-exan ne each individua
about his specific choices, decisions and behavior, and
def endants woul d be entitled to offer expert testinony about each
person's specific circunstances and di agnosis. Based on this one
i ndi vi dual issue, class certification under Rule 23(b)(3) is not
appropri ate because the cross-exam nati on of each class nenber in
a trial would be inpossible.

Arch, 1997 W. 312112, at *16 (footnotes omtted). As can be
gl eaned fromthis Court's analysis in Arch, the issue of
addiction is a highly individual issue, which cannot be resol ved
on a cl ass-w de basis.

Al though plaintiffs had represented to this Court that they had
substantially narrowed their theories of liability under the
Second Anended Conpl aint, plaintiffs still advance the sane

theories that they asserted in their First Amended Conpl aint.

Under plaintiffs' First Armended Conplaint, plaintiffs asserted,

anong ot her clains, clains sounding in negligence, strict
liability and intentional exposure to a hazardous substance.

After plaintiffs filed their Second Anended Conplaint, plaintiffs
asserted only one claim—a claimfor medical nonitoring.
Nonet hel ess, instead of conpletely dropping their clains for

negligence, strict liability and intentional exposure to a
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hazar dous substance, plaintiffs nerely inserted these theories as
the underlying theories of liability for their nedical
nmonitoring. Thus, these theories, with their attendant
I ndi vidual issues, are still in this case.
As this Court held in Arch, these theories of liability inplicate
various individual issues which cannot be resolved on a cl ass-
wi de basis. Indeed, this Court noted that:

To succeed on their products liability and negligence cl ains,
plaintiffs will also have to prove "causation,” which the Court
finds is not capable of determ nation on a class-wide basis in
this case. Resolution of the "general causation” question of
whet her cigarettes are capable of being addictive "is not conmon
under Rule 23(a)(2)." Kurczi v. Eli Lilly & Co., 160 F.R D. 667,
677 (N.D. Chio 1995). Unless it is proven that cigarettes al ways
cause or never cause addiction, "the resolution of the general
causati on question acconplishes nothing for any individual
plaintiff.” 1d.; see also In re "Agent Orange"” Product Liability
Litigation, 818 F.2d 145, 164 (2d Cr. 1987) (the "rel evant
guestion is not whether Agent Orange has the capacity to cause
harm " but rather the "highly individualistic" question of
whet her "it did cause harmand to whont).

As expl ained previously, plaintiffs do not actually refute the
proposition that a finding of addiction entails an
individualistic inquiry; instead, they suggest that this
i ndividualistic inquiry can be proven by a questionnaire,
consi sting of six questions. The use, however, of this
guestionnaire will not obviate the need for cross-exam nation by
def endants as denonstrated above. |[If plaintiffs are unable to
prove that cigarettes always cause addiction (a contention that
plaintiffs do not advance), the Court is faced with the
i npossible reality of trying a case in which one mllion persons
woul d have to be cross-exam ned as to causati on.
Plaintiffs cannot satisfy the "causation" el enent of these clains
by proving that all cigarettes can potentially cause the user to
becone addicted. This is a general causation issue. The
resolution of this "general causation question” would acconplish
not hing for any of the individual plaintiffs. See Kurczi, 160
F.RD. at 677. Indeed, the jury would still be required to
determ ne for each class nenber whether he or she is addicted to
cigarettes, and, if so, whether defendants (and whi ch defendant)
caused that addiction. Wth respect to causation, the Court
finds that this issue is highly individualized and does not |end
itself to Rule 23(b)(2) certification
To establish their strict products liability claim plaintiffs
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will be required to prove a defect in defendants' products. This
inquiry is also highly individualized. Defendants manufactured
hundreds of different types of cigarettes over the years and have
even made changes within each brand. 1In their First Anended
Conplaint, plaintiffs allege that defendants' cigarettes contain
nuner ous "hazardous substances,” and that defendants have
"intentionally mani pul ated" the | evels of nicotine and "ot her
toxi ¢ substances."” (First Anmended Conpl. 99 10, 13). The
different types of unspecified defects —which may be present in
some cigarettes but not in others —nake proof of a defect a non-
common issue. As a result, each class nenber will have to
establish that the type of cigarettes he or she snoked contai ned
a defect at the tinme he or she snoked them See In re Anerican
Medi cal Systenms, 75 F.3d at 1081 (commonal ity not established
where the plaintiffs' "clains of strict liability . . . wll
di ffer upon the nodel and the year it was issued"). The need to
prove a defect in defendants' products raises another individual
i ssue.

Plaintiffs claimthat they can prove a common defect on a cl ass-
wi de basis for all of defendants' products. Plaintiffs argue
that all of defendants' products are inherently defective because
they contain sufficient |evels of nicotine to cause addiction and
ot her hazardous substances. Thus, plaintiffs will attenpt to
establish a conmon defect by showi ng that this conbination exists
in all of the cigarettes sold by defendants. Nonetheless, the
possibility that plaintiffs' conmon defect theory will fail and
that the class will be splintered into various subcl asses —
creating manageability concerns —"wei ghs agai nst a finding of
predom nance of common issues."” Harding v. Tanbrands, 165 F. R D.
623, 630 (D. Kan. 1996) (refusing to certify strict liability
class where it is possible that the plaintiffs' conmon defect
theory could fail).

Arch, 1997 W. 312112, at *16-17 (footnotes omtted). Because

plaintiffs intend to prove their medical nonitoring claimby
usi ng the theories of negligence and strict liability, the
i ndi vi dual issues which are inplicated by these theories still
exi st, and thus preclude class certification.
Turning to the issues of affirmative defenses and statute of
limtations, the Court rejects plaintiffs' argunent that these
def enses are not available to defendants on the record. 1In the

Arch opinion, it was explained, in some detail, that the issues
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of affirmative defenses and statute of limtations perforce raise

nunmer ous i ndi vi dual i ssues. Id. at *19-20. | n Barnes,

plaintiffs advanced the argunent that these defenses were sinply

not available on the record as reflected by the Second Amended

Conpl aint. Thus, the Court found that these issues necessarily

did not preclude certification. Barnes, 1997 W. 550650, at *13.

However, upon review of the summary judgnent record, the Court

finds that defendants should not be barred fromraising

affirmati ve defenses and the statute of limtations. Although

the Court reaches that conclusion now, the Court will explainits

reasoning in nmuch greater detail in a nmenorandum opi ni on

di sposi ng of defendants' sunmary judgnent notions, which wll

shortly follow the issuance of this opinion.

However, for the purposes of this nenorandum it is only

Important to note that affirmative defenses and the statute of

limtations are available to defendants. As explained in Arch,

the affirmati ve defenses and the statute of limtations perforce

rai se individual issues. Arch, 1997 W. 312112,
exanpl e,

at *13-14. For

t he defense of assunption of risk requires this Court to

exam ne whet her each and every plaintiff was subjectively aware

of the risk and/or danger. 1d. at *13. In determ ning whether

the statute of limtations precludes a plaintiff from suing on
his claim the Court necessarily would have to exam ne when

plaintiff's injury accrued, and whether plaintiff knew or should

have known of the injury and its cause. This is clearly an

107



i ndi vidual issue.® The individual issues that are involved in
determ ni ng whether affirmative defenses and the statute of
limtations apply to each and every plaintiff are staggering.
These issues clearly preclude certification.

In sum the Court finds that the individual issues inplicated by
the facts and circunstances of this case preclude continuing this
case as a class action. Wen the Court |ooks down the road to
determ ne how this case would be tried, it is obvious that the
litigation is unmanageabl e as a class action and would ultimately
splinter into individual issues, which would have to be tried
separately.

Hence, the Court will exercise its discretionary powers under
Federal Rule of G vil Procedure 23(c)(1) and will decertify the
cl ass that had been previously certified by the August 22, 1997
Oder. Inlight of the evidentiary record that is presently
before the Court, it is plain as day that this case cannot
proceed as a class action.

I11.Concl usion

Accordingly, for the foregoing reasons, this Court will deny
def endants' notion for certification of class certification O der
of August 22, 1997, for interlocutory appeal and for a stay of
proceedi ngs pursuant to 28 U S.C. 8 1292(b) or, in the

alternative, for reconsideration of the August 22, 1997 Order.

¥t is also noted that the facts of this case inplicate the

i ndi vidual issues of "consent” to an intentional tort and
"conparative negligence.” Two nore issues which require
i ndi vi dual anal ysi s.
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However, pursuant to Fed. R Gv. P. 23(c)(1), the Court wll
decertify the class that had been certified by Order dated August
22, 1997, it appearing that this case cannot proceed as a cl ass

action.

An appropriate Order follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BARNES, et al.:ClVIL ACTI ON
V..

THE AMERI CAN TOBACCO COVPANY,
INC., et al.:NO 96-5903

ORDER
AND NOW this day of October, 1997, upon consideration of
Def endants' Motion for Certification of Cass Certification O der
of August 22, 1997, for Interlocutory Appeal and for a Stay of
Proceedi ngs Pursuant to 28 U.S.C. 8§ 1292(b) or, in the
Al ternative, for Reconsideration of the August 22, 1997 O der,
and plaintiffs' response thereto, and defendants' reply thereto,
it is hereby ORDERED that said Motion is DENTED. |IT IS FURTHER
ORDERED t hat, pursuant to Federal Rule of Civil Procedure
23(c)(1), the present class is DECERTIFIED and the Court's Order
Dat ed August 22, 1997 is VACATED, it appearing that this case
cannot proceed as a class action.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



