IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
UNI TED STATES OF AMERI CA : Crimnal No. 95-00276-01
V. :
M CHAEL WALKER, a/k/a STEVE
VWRI GHT, a/k/a, BLACK, a/k/a
GARFI ELD WATSON

OPI NI ON AND ORDER

Van Ant wer pen, J. Oct ober 20, 1997
. 1 NTRODUCTI ON
Def endant seeks to file a petition under 28 U S.C. §
2241(c)(3) (a "8 2241 petition"), requesting that his sentence be
set aside as a violation of the laws of the United States, and
that he be resentenced in accordance with the sentencing
gui del i nes for powder cocai ne as opposed to cocai ne base crack

("crack"). Defendant bases his argunent on United States v.

Janes, 78 F.3d 851 (3d Cir.), cert. denied, us _ , 117 S

Ct. 128 (1996). In Janes, the Third Crcuit held that the
governnent has the burden of proving that cocaine base is in the
particular formof crack in order for the sentencing guidelines
for crack to apply. Defendant alleges that the governnent never
established this at the tine he was sentenced, and that he was
therefore incorrectly sentenced under the guidelines for crack.
The governnent responds that Defendant's petition
shoul d be deni ed because it is in substance another notion under
28 U.S.C. 8 2255 (a "8 2255 notion"), and therefore nmay not be
used to raise objections not advanced in the original 8§ 2255

notion. Alternatively, the governnent argues that Janes shoul d



not apply because it was decided after Defendant was sentenced

and does not nerit retroactive application.

1. BACKGROUND

On June 8, 1995, Defendant pleaded guilty to two counts
of possession with intent to distribute cocaine base in violation
of 21 U S.C. 8§ 841(a)(1l), and one count of using and carrying a
firearmduring a drug trafficking crinme in violation of 18 U S. C
§ 924(c). On Decenber 1, 1995, this court sentenced Defendant to
a 181 nonth termof inprisonnent. On June 5, 1996, Defendant
filed a 8 2255 notion, seeking to have his sentence reduced.
This court subsequently granted Defendant's notion and reduced
t he sentence by 60 nonths, resulting in a 121 nonth term of
i mprisonnent. On January 6, 1997, Defendant filed a second 8
2255 nmotion in this court. |In accordance with the Antiterrorism
and Effective Death Penalty Act of 1996 ("AEDPA"), Pub.L.No. 104-
132, we struck the notion and directed that the matter be
transferred to the Third Circuit Court of Appeals, which would
determ ne whether to allow a second § 2255 notion. Defendant
filed his request with the Third Grcuit on February 3, 1997, and
the Third Grcuit denied his notion on February 26, 1997. On
Sept enber 8, 1997, Defendant filed the instant § 2241 petition in
this court. The governnent's response was filed on October 1,

1997.



I11. DI SCUSSI ON
A Nature of the Petition

Def endant cites 28 U S.C. § 2241(c)(3) as the basis for
the instant petition. The governnent responds that Defendant's
petition should be treated as another § 2255 notion, and
t herefore denied, since the Third Crcuit refused Def endant
permssion to file a 8 2255 notion on this very issue.

The Suprene Court has noted that while 8 2255 serves a
gat ekeepi ng function, it has not replaced the traditional wit of
habeas corpus avail abl e under 8§ 2241: "In a case where the
Section 2255 procedure is shown to be 'inadequate or
ineffective,' the Section provides that the habeas corpus renedy
shall remain open to afford the necessary hearing." United

States v. Hayman, 342 U.S. 205, 223 (1952) (internal citations

omtted). The Third Grcuit has identified the distinctly
different scenarios in which 88 2255 and 2241 are to be appli ed.

Furthernore, the United States Courts of
Appeal s have consistently held that a

chall enge to a sentence as executed by the
prison and parole authorities may be nade by
petition for a wit of habeas corpus, whereas
a challenge to the sentence as inposed nust
be made under 28 U.S.C. § 2255.

Gonori v. Arnold, 533 F.2d 871, 875 (3d Gr.), cert. denied 429

U S. 851 (1976) (enphasis supplied). 1In the present case,

Def endant chal l enges the validity of his sentence as inposed, not
the manner in which it is being executed. Therefore, the
appropriate statutory provision under which Defendant shoul d

raise his argunent is 28 U.S.C. 8§ 2255.
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We note that it is comon practice for federal courts
to construe prisoner notions and petitions without regard to how
they are | abel ed when determning what relief, if any, a

defendant is entitled to. See e.qg., Chanbers v. United States,

106 F.3d 472, 475 (2d Gr. 1997); Tyler v. United States, 929

F.2d 451, 453 n. 5 (9th Gr.), cert. denied, 502 U S. 845 (1991).

Thus, we will treat Defendant's petition as an additional § 2255
noti on even though Def endant chose the § 2241 | abel.

Recently, the Third Crcuit allowed a prisoner to
chal l enge his conviction for a second tine, even though he had

already filed a 8§ 2255 notion. 1n re Dorsainvil, 119 F. 3d 245

(3d Gr. 1997). In Dorsainvil, the appellate court characterized

a prisoner's second § 2255 notion as a 8§ 2241 petition and
all oned the prisoner to argue that an intervening change in the
| aw had decrim nalized the conduct constituting one of the
charges of which he had been convicted. The Third GCrcuit
enphasi zed the limted application of its holding: "Under narrow
ci rcunstances, a Defendant in Dorsainvil's uncommon situation may
resort to the wit of habeas corpus codified under 28 U S.C. §
2241." 1d. at 248 (enphasis added).

Def endant's situation can be distinguished fromthe

facts of Dorsainvil on two inportant grounds. First, the

i ntervening case cited by Defendant does not decrimnalize his
conduct, but rather sinply inposes an additional requirenent on
t he governnent at sentencing. Second, Defendant had the chance

to assert any issues raised by Janes in his first 8 2255 noti on.
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Janes was deci ded on March 4, 1996. Defendant's first 8§ 2255
nmotion was filed three nonths |ater on June 5, 1996. These

distinctions lead us to conclude that Dorsainvil does not apply

to Defendant's case. As such, we find that Defendant's petition
shoul d properly be treated as another 8§ 2255 noti on.
B. Procedural Bar

Because Defendant failed to incorporate any of the
i ssues raised by Janes in his first 8§ 2255 notion, it would be
i nproper to allow himto advance these issues in a subsequent
coll ateral attack. Section 2255 outlines the circunstances under
whi ch additional notions challenging the inposition of a sentence
may be raised.

A second or successive petition nust be

certified as provided in section 2244 by a

panel of the appropriate court of appeals to

contain- -

(1) newy discovered evidence that, if

proven and viewed in |ight of the evidence as

a whole, would be sufficient to establish by

cl ear and convi nci ng evi dence that no

reasonabl e fact finder would have found the

nmovant guilty of the offense; or

(2) a new rule of constitutional |aw,

made retroactive to cases on collatera

review by the Suprene Court, that was

previ ously unavai |l abl e.
In this case, Defendant failed to raise his James argunents in
his first § 2255 notion. Defendant |ater sought the Third
Circuit's permssionto file a second 8 2255 notion in order to
pursue just these argunents. The Third G rcuit, bound by the

requi rements quoted above, deni ed Defendant's request.



Havi ng deci ded that Defendant's current notion is best
treated as an additional 8 2255 notion, it nust be dism ssed for
two reasons. First, as a 8 2255 notion, it is inappropriately
before this court. The relevant statute expressly states that
perm ssion to file such a notion can only be granted by a court
of appeals. Second, because Defendant failed to raise these
argunments in his first notion, and was denied perm ssion to
assert themin a second, he is procedurally barred from asserting
t hem now. However, even if we were to consider Defendant's
argunents, the case upon which he relies would not be applied to
his own retroactively.

C. Retroactivity of United States v. Janes

Def endant asserts that the rules regarding

retroactivity announced in Teaqgue v. Lane, 489 U S. 288 (1989),

do not apply to Janes. Alternatively, Defendant argues that even

i f Teague does apply, Janes fits into one of the exceptions

provi ded by Teague. W are not convinced by either argunent.
According to Teague, "a case announces a new rul e when

it breaks new ground or inposes a new obligation on the States or

t he Federal Governnent." 1d. at 301. The case upon which

Def endant relies does just that. Janes inposes upon the federal

government the obligation of establishing that the cocai ne base

i nvolved in any offense was crack in order for the enhanced

sentenci ng provi sions for cocai ne base crack to apply to that

of fense. Janes, 78 F.3d at 858. Because Janes inposes a new

procedural obligation upon the governnent in cases involving

6



crack, it announces just the sort of "new rule" contenpl ated by
Teague.

Because Janes announces a new rule, the rul es of
retroactivity announced by the Suprenme Court in Teague apply. In
Teague, the Suprene Court adopted the position previously
advanced by Justice Harlan in Mackey v. United States, 401 U S

667 (1971). Under this view, with two exceptions, "new rules
general ly should not be applied retroactively to cases on
collateral review " Teaque, 489 U S. at 305. The exceptions

i nvol ve cases in which the new rule "places certain kinds of
primary, private individual conduct beyond the power of the
crimnal | aw making authority to proscribe,” or in which the new
rule "requires the observance of those procedures that are
inplicit in the concept of ordered liberty." 1d. at 307
(internal quotations omtted). The Third G rcuit has adopted the

Teague approach to retroactivity. Zettlenoyer v. Fulconer, 923

F.2d 284, 303 (3d Cir.), cert. denied 502 U. S. 902 (1991).

As we have already stated, the procedural rule of |aw
announced in Janes did not decrimnalize Defendant's conduct.
Nor did the clarification announced in Janes inplicate "those
procedures that are inplicit in the concept of ordered |iberty"
such as the right to counsel which Teague offers as an exanpl e.
Under these circunstances, we conclude that even if Defendant's
notion were not procedurally barred, we would not find that Janes

was retroactively applicable to Defendant's case. However, even



if Janmes were to be applied retroactively, it would not entitle
Def endant to the relief he seeks.
D. Def endant’'s Adm ssion that Cocai ne Base was Crack

Def endant asserts that his case mrrors the facts at
issue in Janes. The defendant in Janes pleaded guilty to
possessi on and distribution of cocaine base. He was then
sent enced under the sentencing guidelines for cocai ne base crack,
rat her than those for cocai ne powder. The Janes defendant
appeal ed his sentence, asserting that the Governnent never proven
that the drugs involved were crack rather than another form of
cocai ne base. After a careful review of Janes, we believe that
even if we were to allow Defendant to assert his new argunent he
woul d not be entitled to the relief he requests.

In Janes, the only reference to "crack” in the record
was nmade by the Government during the plea colloquy. Under those
circunstances, the Third Grcuit wote:

We do not believe that, w thout nore, the

casual reference to crack by the Governnent

in the colloquy with the court over the

rel evant quantity of cocai ne base in

determ ning [the defendant's] offense |evel

unm st akably anmounted to a know ng and

vol untary adm ssion that the cocai ne base

constituted crack.

78 F.3d at 856 (internal quotation omtted). 1In contrast to the
ci rcunmst ances of Janes, a review of the record in the instant

case indicates that Defendant tw ce acknow edged that the cocaine

base i nvol ved was crack



First, the Guilty Plea Agreenent signed by Defendant
and his counsel explicitly states:

The defendant agrees to plead guilty to an
I nformation charging himwith two counts of
possession with intent to distribute in
excess of 50 granms of a m xture or substance
contai ning a detectable anount of cocai ne
base, . . . arising fromhis possession of
approxi mately 224 grans of "crack" cocaine .
on March 23, 1995 and his possession of
approxi mately 111 granms of "crack" cocaine on
April 20, 1995.

Quilty Plea Agreenment of 6/9/95 § 1 (enphasis supplied). The

explicit, repeated use of term "crack” in the docunent signed by
Def endant indicates the kind of knowi ng, intelligent waiver which
the Third Grcuit found lacking in Janes.

Second, Defendant's counsel admtted during sentencing
proceedi ngs that the cocai ne base involved was crack. Counsel's
second argunent for a downward departure was based on the
di sparate sentencing guidelines for crack and powder cocai ne.
Counsel said, "Nunber two, the disparity that is still in the | aw
bet ween crack and powder cocai ne, Judge. The guidelines are as
stated relative to the crack, but if this was powder cocai ne at
this weight, it would be a guideline of twenty-two." Sentencing
Hearing Transcript ("Tr.") 12/1/95 at 8 (enphasis added). W
t hen asked the Defendant if he disagreed with anything his | awer
had said, and he did not indicate any di sagreenent with the
statenments of his lawer. |1d. at 15-16. The adm ssions by both
Def endant and his counsel that the drug involved was crack

clearly distinguish this case from Jones. The Governnent al so



referred to the substance involved repeatedly as crack. ld. at
18. Accordingly, even if we were to allow Defendant's notion and
apply Jones retroactively, Defendant would not be entitled to

have his sentence vacated and recal cul at ed.

V. CONCLUSI ON

Def endant's so-called 8 2241 petition is actually a
8 2255 notion in disguise. As such, it is procedurally barred.
However, even if we were not precluded fromconsidering this
notion on its nerits, the authority cited therein would not apply
to Defendant retroactively. Finally, even if this authority were
applicabl e, Defendant would not be entitled to the relief he
seeks. For these reasons, Defendant's notion nust be denied. An

appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : Crimnal No. 95-00276-01

V. :
M CHAEL WALKER, a/k/a STEVE
VWRI GHT, a/k/a, BLACK, al/k/a
GARFI ELD WATSON

ORDER

AND NOW this 20th day of October, upon consideration
of Defendant's Petition to Vacate, Set Aside, or Correct Sentence
by a person in Federal Custody Pursuant to Title 28 Section
2241(c)(3), filed Septenber 8, 1997, and the Governnent's
response, filed Cctober 1, 1997, it is hereby ORDERED t hat

Def endant's petition is DEN ED.

BY THE COURT

Franklin S. Van Antwerpen
United States District Judge



