IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI BERTY MUTUAL | NSURANCE : ClVIL ACTI ON
COVPANY, :

Plaintiff

V.

THOVAS CONSTANCE and
KAREN CONSTANCE, :

Def endant s : NO. 95-6791
Newconer, J. Cct ober , 1997

MEMORANDUM

This case is before the Court on remand fromthe Third
Crcuit. By Oder dated February 21, 1996 this Court granted
plaintiff’s notion for summary judgnent and deni ed defendants’
cross notion for sunmary judgnent. Now for the second tine
before this Court are plaintiff's Mdtion for Summary Judgnent,
def endants’ Cross Motion for Summary Judgnent, plaintiff's
response thereto, and defendants’ reply thereto. For the reasons
that follow, plaintiff's Motion will be granted and defendant's
Motion will be denied.

| . Backqgr ound

The facts in this case are not in dispute and have been
fully set forth both in this Court’s Menorandum of February 21
1996 as well as the Third Grcuit’'s Opinion of February 20, 1997.
Rel evant to the decision presently before this Court is the Third
Crcuit’s framng of the pertinent issues. Plaintiff Liberty
Mut ual | nsurance Conpany seeks a declaratory judgnent that a
certain rel ease agreenent signed by both parties to this | awsuit

on February 18, 1992 is valid and binding. Under the terns of



the release the parties agreed to settle defendants’ uninsured
notori st claimfor $35,000, the amount of uninsured notori st
benefits for which defendant Thomas Constance’ s enpl oyer

Associ ated Textile Rental Services, Inc., was allegedly insured.
Def endants Thomas and Karen Constance on the other hand seek to
rescind the release on the basis of m stake or

m srepresentation.* Defendants contend that they settled their

i nsurance cl ai magainst plaintiff for $35,000 in the nm staken
belief that the insured, Associated Textile, did not carry any
nore uni nsured notorist coverage than $35, 000, when in fact
Associ ated Textile was insured for $1,000,000 worth of uninsured
notori st benefits. They also claimthat Liberty Miutual, the
other party to the rel ease agreenent, was al so m staken as to the
anount of uninsured notorist coverage for which Associ ated
Textile was insured, or in the alternative, that Liberty Mitua
conceal ed the true anmount for which Associated Textile was
insured. Liberty Mutual, on the other hand, naintains that
Associ ated Textile was only insured for $35,000 worth of

uni nsured notorist benefits and that therefore the rel ease
agreenent is valid as there was no m stake and no

m srepresentation. The validity of the rel ease agreenent thus
depends on whet her defendant’s enpl oyer, Associated Textile, was

actually insured for $35,000, as plaintiff clains, or for

1. See Butternore v. Aligquippa Hospital, 561 A 2d 733, 735 (Pa.
1989) (stating that absent fraud, accident, or nmutual m stake a
rel ease agreenent between parties is the |aw of their case).
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$1, 000, 000, as defendants claim in uninsured notorist benefits.
As framed by the Third Circuit, the pivotal issue in

this case is whether as a matter of |aw Associated Textile

validly waived its statutory right to uninsured notorist coverage

in the same anobunt as its bodily injury coverage. See Liberty

Mut. Ins. Co. v. Constance, No. 96-1184, slip op. at 4-5 (3d Cr.

filed Feb. 20, 1997). Under the Pennsylvania Mtor Vehicle

Fi nanci al Responsibility Law (“MFRL”), insurance conpanies are
required to provide uninsured notorist benefits in an anount
equal to the insured’ s bodily injury liability coverage unl ess
the insured nakes a witten request for |ess uninsured notorist
coverage. See 75 Pa. Cons. Stat. Ann. 88 1731, 1734. As a
third-party beneficiary of the insured, the defendants are
entitled to the amount of uninsured notorist benefits for which

Associ ated Textile was insured. See General Accident Ins. Co. V.

Par ker, 665 A 2d 502, 504 (Pa. Super. C. 1995), alloc. denied,

675 A 2d 1249 (Pa. 1996) (noting that a third party beneficiary
of an insurance contract is subject to the sane policy
limtations that bind the policy holder). Associate Textile was
i nsured for $1,000,000 in bodily injury coverage, so under the
MVFRL, unless it validly waived its statutory right to receive
uni nsured notorist coverage in the sane anount, its uninsured
notori st coverage is also for $1,000,000. Thus the validity of
the rel ease agreenent between the parties turns on the validity
of Associated Textile s waiver of its statutory right, which in

turn determ nes whet her Associated Textile was i nsured for
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$35, 000 or $1,000,000 in uninsured notorist benefits. If it is
determ ned that Associated Textile's waiver was valid and
therefore its uninsured notorist coverage was for $35,000, then
the rel ease agreenent signed by plaintiff and defendants is
binding. If, on the other hand, it is determ ned that Associ ated
Textile' s waiver was not valid, and that therefore its uninsured
notori st coverage was for $1, 000,000, then the rel ease agreenent
is not binding and the parties nmay proceed to arbitration.

1. Sunmary Judgnent St andard

A review ng court may enter summary judgnment where
there are no genuine issues as to any material fact and one party
is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Electric Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |light nost favorable to
t he non-noving party. [d. "The inquiry is whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249 (1986).

In the instant case both parties have noved for
judgnent as a matter of law. The facts are not in dispute, and
the parties apparently agree that a determ nation regarding the
validity of the waiver will decide the anmount of uninsured
notori st benefits for which Associated Textile was covered and in
turn the validity of the rel ease agreenent between the parties.

[11. Di scussi on




The Third G rcuit has narrowed the issue in the instant
case down to the inquiry whether there is sufficient basis for
determining as a matter of |aw that Associate Textile know ngly
and intelligently waived its statutory right to equal uninsured

notorist and bodily injury coverage. See Liberty Miutual, No. 96-

1184, slip op. at 10. In Tukovits v. Prudential Ins. Co., 672

A.2d 786, 789 (Pa. Super. C. 1996), alloc. denied, 685 A 2d 547

(Pa. 1996), the Pennsyl vania Superior Court outlined a two-step
test for determ ning whether the insured made a know ng and
intelligent election of |ower uninsured notorist coverage.
First, the insured nust have been made aware of the coverage that
was avail abl e under the statute. 1d. at 790. Second, after
finding initial evidence that the insured was nmade aware of the
coverage that was available to it, the trial court may | ook at
events that occurred before and after the election for further
evi dence of a knowing and intelligent waiver. 1d. Relevant
events may include whether the insured previously obtained the
sanme | evel of coverage, whether the premuns paid reflected the
| ower | evel of coverage, whether the insured ever questioned the
| evel of coverage, whether the insured anended or added vehicles
to the policy, and whether the fornms involved in the transactions
reflect the |evel of coverage. 1d.

When this case was first before this Court plaintiff
only introduced two docunents as evidence that Associated Textile
had know ngly and intelligently waived its right. The Third

Crcuit found that although one of the Liberty Miutual forns
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signed by an Associated Textile representative satisfied the
first step of the Tukovits test in that it inforned the reader of
the coverage available, it did not satisfy the second step
because under Pennsylvania case |law the nere signing of a form
requesting | ower coverage is not sufficient to show a know ng and

intelligent waiver as a matter of law. See Liberty Miutual, No.

96- 1184, slip op. at 7-8. Plaintiff submtted two affidavits
with its supplenmental briefing to the Third Crcuit, but because
these affidavits were not a part of the record before this Court,
the Third Crcuit could not consider them Id. at 10-11.
Plaintiff now submts the sane affidavits into evidence before
this Court.

The first of these affidavits is that of Robert Evans,
the Vice President of Finance at Associated Textile who according
to his affidavit was responsible for procuring insurance for
Associ ated Textile during the years relevant to this case? In
his affidavit dated Novenber 11, 1993, M. Evans states that for
the insurance years effective May 1986, May 1987, and May 1988,
Associ ated Textile placed its insurance wth Liberty Mitual; that
each year he reviewed the policy limts and insurance prem uns
w th James Schaefer, a representative of Liberty Mitual; that
each year he and M. Schaefer discussed specific autonobile
coverage as it related to uninsured notorist coverage; that in

fact they had to sign separate statenents for the uninsured

2. The 1988 insurance policy is relevant to this case as
def endant’ s acci dent occurred on Novenber 18, 1988.
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notori st coverage for certain states each year; that in all cases
each year Associated Textile elected to take the Financi al
Responsibility Limt (Mandatory) or Statutory Limt Coverage
because they believed that their workers' conpensation and
liability coverages were adequate to neet required needs if such
i ncidents should arise; that he was aware that he coul d purchase
uni nsured notorist insurance in the sanme anount as liability
coverage; that equal anobunts were not desired; and that the
policy limt as shown, in the ambunt of $35,000 for uninsured
not ori st coverage, represents the anmount of uninsured notori st
coverage that Associated Textile desired. (Pl.’s Mdt. for Summ
J. at Exh. B, 17 4-10.)

The second affidavit is that of James Schaefer, the
Li berty Mutual representative responsible for the Associ ated
Textile account. In his affidavit he recounts his yearly
neetings with the Vice President of Finance at Associ ated Textile
and states in pertinent part that Associated Textile consistently
requested Uni nsured Motorist coverage at mninmum statutory
limts, that they never requested increases of these coverages
beyond the m nimum requirenent, and that the m ninum statutory
limts avail able through Liberty Miutual for Pennsyl vania during
years 1986 through 1989 was $35,000. (Pl.’s Mot. for Summ J. at
Exh. C, 91 15-16.)

This Court finds that these affidavits constitute nore
t han sufficient evidence of a knowing and intelligent waiver on

the part of Associated Textile. |In contrast to other insurance



cases where the insured nakes a direct claim here a third-party
beneficiary made the claim As such, plaintiff in this case has
t he advantage of the insured s cooperation in providing
information regarding its waiver. This information, as presented
to this Court through the affidavit of Associated Textile' s Vice
Presi dent of Finance, clearly denonstrates the insured’ s
intention to waive equal uninsured notorist coverage. M. Evans,
as an agent of the insured authorized to purchase the conpany’s

i nsurance policies, explicitly states that equal anobunts were not
desired. (See Pl.’s Mot. for Summ J. at Exh. B, 1 9.) In fact,
he expl ains that the conpany believed that its workers’
conpensation and liability coverage could handl e such incidents.
(ILd. at ¥ 7.) As such this Court finds that plaintiff has fully
satisfied both prongs of the Tukovits test and has thus proved as
a matter of law that Associated Textile know ngly and
intelligently waived its right to equal uninsured notorist and
bodily injury coverage.

I n Tukovits the court found that the insurer had not
produced sufficient evidence to nerit judgnent as a matter of |aw
despite evidence that the insured had el ected | ower uninsured
notori st coverage in witing and had physically seen the policy
at |l east twenty-two tinmes before his death. Significant to the
case at bar, the Tukovits court noted that “w thout any
addi ti onal evidence regardi ng such issues as whether M. Tukovits
ever read his insurance policy, ever had it explained to himand

ever realized the magni tude of marking and signing the
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el ective witing, we cannot hold that Prudential produced
sufficient evidence to prove waiver as a matter of |aw”
Tukovits, 672 A .2d at 791. |In stark contrast, Liberty Mitual has
provi ded cl ear evidence that Associated Textile, through its Vice
Presi dent of Finance, not only read the insurance policy but
fully realized the “magnitude” of marking and signing the
elective witing. |In unm stakable terns M. Evans states that
equal amounts of coverage were not desired. (Pl.’s Mt. for
Summ J. at Exh. B, 1 9.) In view of the corporate nature of the
insured in this case, the insured’ s desire to elect |ower
coverage and thus to save costs is understandabl e and even
predictable, and in this instance not of very great “magnitude”
to the enployer/insured marking and signing the elective witing.
This is evidenced in M. Evans’ statenent that Associated Textile
considered its workers conpensati on benefits to be sufficient to
neet the needs of its enployees in the event of such incidents.
As such, this Court finds that plaintiff has produced nore than
sufficient evidence to prove as a matter of |aw that Associ ated
Textile knowngly and intelligently waived its statutory right to
equal anmounts of uninsured notorist and bodily injury coverage.
In the face of this evidence, defendants neverthel ess
argue that Associated Textile s waiver was not know ng and
intelligent. Defendants argue that the waiver could not have
been knowi ng and intelligent because (1) plaintiff insurer
informed the insured, Associated Textile, that the m ninmum for

uni nsured notorist coverage was $35, 000 when the statutory
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m ni mum was $30, 000, and (2) the policy was inherently anbi guous
because the insured had to go outside of the four corners of the
policy to ascertain the policy limts. This Court addresses both
argunents.
Def endants’ first argunment is that Associated Textile
did not validly waive its right to $1, 000,000 worth of uni nsured
not ori st coverage because Liberty Mutual informed it that the
m ni mum uni nsured notori st coverage was for $35, 000 when in fact
Associ ated Textile wanted and requested the | east anount of
coverage mandated by law, that is, $30,000. To buttress their
argunent defendants also rely on an affidavit. The affidavit
subm tted by defendants is M. Evan’s second affidavit, dated
July 30, 1997, in which he clarifies his 1993 affidavit. H's
second affidavit states, in pertinent part, as follows:
Paragraph 7 of the Novenber 29, 1993 Affidavit is
correct, but it is inconplete. It would be nost
accurate to state that at all tinmes material hereto, |

wanted to spend as little noney on UM coverage as
possible. If I hadn’t been required by |law to buy UM

coverage, | wouldn’'t have bought any UM coverage at

all. Since |l wanted to spend as little as possible for
UM coverage, | chose to buy what | thought was the

m ni nrum anmount of UM coverage | had to buy. | was told
by Liberty Miutual that the m ninum UM coverage was

$35, 000. However, | never specifically asked for

$35, 000 worth of UM coverage. | only asked for the

m ni nrum anount of coverage. |If, in fact, the m ni num
had been | ess than $35,000, | would have chosen that

| esser anount rather than $35,000 if Liberty Mitual had
so advi sed ne.

(Defs.” Mot. for Summ J. at Exh. B, T 4.)
Needl ess to say, this second affidavit further evinces

Associ ated Textil e’ s unequi vocal desire and choice to waive equa
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uni nsured notorist benefits for |ower coverage. |In fact,
according to M. Evans’ second affidavit, he would have el ected
no uni nsured notorist coverage if possible. Defendants, however,
take the curious position that Associated Textile s waiver was
invalid because Associated Textile wanted the m ni mum uni nsur ed
not ori st coverage permn ssi bl e--which defendants go to great

| engths to show was $30, 000 under the statute--and instead

Associ ated Textile got $35,000 worth of uninsured notori st
coverage, an anount that it did not specifically request or want.
In short, according to defendants, Liberty Miutual failed to
provi de Associ ated Textile wth what it wanted, the statutory

m ni mrum at $30, 000, and therefore Associated Textile s waiver was
ineffective and its actual uninsured notorist coverage was for
$1, 000, 000, the same as its bodily injury coverage. Defendants
call for strict construction of what constitutes a know ng and
intelligent waiver and in support of its argunent cite a single

case, Lucas v. Progressive Cas. Ins. Co., 680 A 2d 873 (Pa.

Super. C. 1996), as an exanple of strict construction.

To the extent that defendants are claimng intentional
m srepresentation on Liberty Miutual’s part regarding the
statutory m ni num coverage for uninsured notorist benefits,
def endants have not produced any evi dence so show ng. | nstead,
the affidavits and policy forns before this Court, as well as
mere common sense, |lead to the rather obvious concl usion that
$35, 000 was the minimumthat Liberty Mitual offered for uninsured

notori st coverage in the state of Pennsylvania during the
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relevant tine period. M. Schaefer’s affidavit clearly states
that the “Mninmum Statutory limts of coverage for Uninsured and
Underi nsured coverage avail able through Liberty Miutual for the
State of Pennsylvania during the years 1986 to 1989 was $35, 000.”
(PI.”s Mot. for Summ J. at Exh. C, 116 (enphasis added).)

To the extent that defendants are arguing that Liberty
Mut ual must have provided the insured with the choice for $30, 000
worth of uninsured notorist coverage, defendants cite no | aw and
this Court is unaware of any law requiring insurance conpanies to
offer the statutory m ni num per se. Conpani es presunably may
of fer much higher anmpbunts as their mninmumif they can afford to
conduct business accordingly. Apparently Liberty Miutual decided
to offer its mnimumuninsured notorist coverage at $35, 000
i nstead of $30,000. To the know edge of this Court there is no
requi renment that Liberty Miutual or any other insurer is obligated
to offer $30,000 worth of m ninum uni nsured notorist coverage.
According to M. Evans’ second affidavit, submtted by
def endants, M. Evans asked for the m ni num anount of uninsured
not ori st coverage and was told by Liberty Miutual that the m ni num
coverage was for $35,000. (See Defs.” Mot. for Summ J. at Exh.
B, 14.) In neither affidavit does he ask for the m ni num anount
mandat ed by statute, and even if he had, Liberty Miutual would
have been under no obligation, aside fromthe obligation to
pl ease a client, to offer $30,000 as opposed to $35,000 as the
m ni mum for uninsured notorist coverage. M. Evans thus received

what he asked for since Liberty Miutual’s m ni num coverage for
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uni nsured notorist benefits was $35,000. 1In this Court’s
opinion, it would appear ludicrous to take the unequivocally
stated intention of an insured to have as |ittle uninsured
not ori st coverage as possi ble, and find that because it did not
receive a rate which the insurer did not even offer, it should
i nstead be deened to be insured for the maxi num

Lucas, the sole case cited by defendants, involves the
failure of the insurer to conmply with 8 1731 of the MVFRL, a
statutory provision not inplicated in the case at bar. To the
extent that defendants cite this case solely for purposes of
arguing strict construction, this Court is not persuaded that in
the face of such overwhel m ng evidence of a know ng and
intelligent waiver, the waiver should neverthel ess be held
invalid because Liberty Mitual’s m ni mum uni nsured notori st
coverage was for $35,000 as opposed to $30,000. Even if,
argquendo, Liberty Mitual m stakenly believed the statutory
m ni mumto be $35,000, such a m stake would not render invalid
Associ ated Textile' s knowi ng and intelligent waiver which
satisfies the Tukovits test nore than adequately. Accordingly
this Court finds defendants’ first argunent to be groundl ess.

Def endants’ second argunment is that Liberty Mitual’s
i nsurance policy is anbiguous on its face because the insured
must go outside of the four corners of the policy to determ ne
the policy limts and that therefore the policy should be

construed against Liberty Miutual. Defendants cite Wrldw de Ins.

Co. v. Brady, 973 F.2d 192 (3d G r. 1992) for this proposition.
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On the relevant formfor uninsured notorist coverage on which
Associ ated Textile elected the “Financial Responsibility Limt
(Mandatory),” the actual dollar amount of the limt is not
stated. Instead, on a separate docunent which lists all the
states and the liability limts for each state in which
Associ ated Textile was being insured, “$35,000" appears next to
Pennsylvania. (See Pl.’s Mot. for Summ J. at Exh. 1.)
Def endants, ignoring this docunent and relying on its first
argunent, claimthat the policy is anbi guous because it required
the insured to go outside of the policy to the statute itself to
determ ne the actual statutory m ni num

Def endants’ second argunment fails not only because it
relies onits first argunent which this Court found to be
groundl ess, but al so because the insurance policy in this case is
not anbi guous. The insured did not have to go beyond the four
corners of the policy as the liability limts for uninsured
notori st coverage for all states in which Associated Textile was
insured were stated on a docunent that was part and parcel of the
policy. This docunent distinctly shows that the liability Iimt
for Pennsylvania as el ected by Associated Textile was $35, 000.
And as this Court has already determ ned that the “Financial
Responsibility Limt (Mandatory)” coverage of $35,000 was the
m ni mum of fered by Liberty Miutual , defendants’ argunent that the
policy obligates the insured to go to the statute to determ ne

the statutory mnimumis unfounded.
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Worl dwi de, the case on which defendants rely to
buttress their argunent that the policy is anbiguous, involved an
i nsurance policy in which the dollar limt for liability as to

the insured’s famly was nowhere in the policy. See Wrl dw de,

973 F.2d at 195. The policy only stated that the liability limt
was the statutory mninmum w t hout nentioning the actual dollar
anount of the statutory mninum $15, 000. Id. The Court found
that the failure to disclose the actual dollar anmount rendered
t he cl ause anbi guous, and because the policy failed to explicitly
informthe insured of the elenents of the |imted coverage, the
insured was entitled to the full policy benefits. 1d. at 196.
Clearly Wrldw de does not stand for the proposition
that an insurer nust offer the statutory m ninmum but rather for
the proposition that failure to disclose the dollar anmount of a
limt on liability renders the policy anbiguous. |In the case at
bar, there is no dispute that the policy explicitly infornmed the
i nsured, Associated Textile, that the liability limt for
uni nsured notorist benefits as el ected by Associ ated Textil e was
$35,000. The dollar anpunt is docunented in the policy, and
clearly Associated Textile knew that it was insured for $35, 000
worth of uninsured notorist benefits. Thus Associ ated Textile’'s
policy with Liberty Miutual was not anbi guous, and as such,
def endants’ second argunent nust also fail

Concl usi on

As this Court finds that Associated Textile did validly

wai ve its right to uninsured notorist coverage in the sanme anount
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as bodily injury coverage and that therefore Associated Textile's
uni nsured notori st coverage was for $35,000 and not $1, 000, 000,
the rel ease agreenent signed by the parties is valid and bindi ng.
Accordingly this Court will grant plaintiff's Mdtion for Summary
Judgnent, deny defendant's Cross Mdtion for Sumrmary Judgnent, and
enter judgnent in favor of plaintiff and agai nst defendant.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI BERTY MUTUAL | NSURANCE : ClVIL ACTI ON
COVPANY, :

Plaintiff

V.

THOVAS CONSTANCE and
KAREN CONSTANCE, :

Def endant s : NO 95-6791

ORDER

AND NOW this day of Cctober, 1997, upon
consideration of plaintiff’s Mdtion for Sunmary Judgnent,
def endants’ Cross Mdtion for Summary Judgnent, plaintiff’s
response thereto, and defendants’ reply thereto, and consi stent
with the foregoing Menorandum it is hereby ORDERED as foll ows:

1. Plaintiff’s Mdtion for Sunmmary Judgnent is
GRANTED.

2. Def endants’ Cross Modtion for Sunmary Judgnent is
DENI ED.

3. JUDGVENT is ENTERED in favor of plaintiff and
agai nst def endant.

4, Associ ated Textile made a know ng, voluntary, and
intelligent waiver of its statutory right to equal limts of
uni nsured notorist coverage and bodily injury liability coverage,
and therefore its uninsured notorist policy was for $35, 000.

5. The Rel ease and Trust Agreenent executed on
February 18, 1992 is valid and bi nding upon the parties thereto.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



