IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARD CURETON : ClVIL ACTI ON
o :
SUN COVPANY, |NC. (R8M : NO. 96- 4804

VEMORANDUM AND ORDER

BECHTLE, J. OCTOBER , 1997

Presently before the court in this race discrinmnation
action is defendant Sun Conpany, Inc. (R&M's ("Defendant™)
notion for sunmary judgnent and plaintiff Bernard Cureton's
("Plaintiff") response thereto. For the follow ng reasons, the

notion will be granted.

BACKGROUND

Plaintiff brought this action pursuant to the Cvil Rights
Act of 1964, 42 U. S.C. § 2000e-5; the GCvil R ghts Act of 1991,
42 U.S.C. 8§ 1981; and the Pennsylvania Human Rel ati ons Act
("PHRA"), 43 Pa. Con. Stat. Ann. 8§ 955, alleging that Defendant
term nated his enpl oynent because of his race, and that Defendant
violated its policy of equal treatnent. (Am Conpl. 7 7-9; 20.)"*
The facts construed in the |ight nost favorable to Plaintiff are

as foll ows.

1. The court has jurisdiction over Plaintiff's civil rights
cl ai ns because they arise under the laws of the United States.
28 U.S.C. 8 1331. It exercises supplenental jurisdiction over
his state |law clains under 28 U S.C. § 1367.



Plaintiff is a black mal e who began worki ng for one of
Def endant' s predecessor corporations, the Atlantic Refining
Conpany, in 1966. (Cureton Dep. at 7-8.) Plaintiff worked his
way up through the conpany to the position of shift foreman and
was given the sanme position with Defendant when it acquired the
Atlantic Refining Conpany in 1989. |d. at Ex. 1. Plaintiff was
pronoted to a supervisory position which he held when his
enpl oynent was term nat ed.

On Cctober 16, 1993, Plaintiff was involved in an
altercation with a white enpl oyee who had directed a raci st
remark at Plaintiff. Plaintiff threw a chair at the wall, the
chair bounced back and then hit the enployee. The enpl oyee was
treated at the hospital for his injuries. (Mem Opp. Summ J. at
4.) Both Defendant and the enpl oyee were given witten warnings.
Plaintiff's warning included the follow ng | anguage: "Please be
advi sed that any other violations of the Rules of Conduct wll
result in further disciplinary action, up to and including
termnation.” (Ex. 4 Pl.'"s Mem Supp. Summ J.) In addition to
the warning, Plaintiff was also transferred. 1d.

In February 1994, a white enpl oyee posted around Defendant's
prem ses copies of a newspaper article detailing Plaintiff's
recent arrest for drug and weapon charges. (Kohn Dep. at 35-36;
Cureton Dep. at 67-69 & Exs. 5, 6.) On February 26, 1994,

Def endant, through Plaintiff's immed ate supervisor, asked
Plaintiff to submt to a drug test pursuant to Defendant's

Subst ance Abuse Policy. (Kohn Dep. at 38-39.) Plaintiff
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submtted to the test and Defendant inforned himthat the test
results were positive for marijuana. (Ex. E Def.'s Mem Supp.
Summ J.) On March 11, 1994, Defendant termnated Plaintiff's
enpl oynent, citing the drug test results as the reason for the
termnation of his enploynent. (Def's Mem Supp. Summ J. at 4.)
On February 8, 1995, Plaintiff filed a charge of race
discrimnation with the Equal Enploynent Opportunity Conm ssion
("EECC"). On April 17, 1996, he received a Notice of Right to
Sue letter fromthe EECC

On July 3, 1996, Plaintiff conmmenced this civil action. On
Septenber 17, 1996, Defendant filed an answer. On March 31,
1997, Plaintiff filed an Anended Conplaint. Defendant filed this
notion for sunmary judgnment on April 22, 1997. On May 15, 1997,

Plaintiff filed a response.

1. LEGAL STANDARD

Summary judgnent is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of law " Celotex Corp. v. Catrett, 477 U S

317, 322 (1986) (quoting Fed. R Civ. P. 56(c)). A fact is
material if it mght affect the outcone of the suit under the

governi ng substantive |law. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 255 (1986). The court nust draw all justifiable

inferences in the Iight nost favorable to the non-noving party.
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ld. If the record thus construed could not lead a trier of fact
to find for the non-noving party, there is no genuine issue for

trial. Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S. 574, 587 (1986).

In response to a notion for sunmary judgnent, the non-noving
party may not rest upon the nere allegations or denials of the
novi ng party's pleadings, but nust "set forth specific facts
showing that there is a genuine issue for trial." Fed. R Gv.

P. 56(e); Celotex, 477 U S. at 322. If the non-noving party does
not so respond, summary judgnent shall be entered in the noving
party's favor because "a conplete failure of proof concerning an
essential elenent of the non-noving party's case necessarily
renders all other facts immterial." Fed. R CGv. P. 56(e);

Cel otex, 477 U.S. at 322-23.

I11. DI SCUSSI ON

A Title VI

Under Count One of the Conplaint, Plaintiff alleges that
Def endant di scrim nated agai nst himbased on his race, in
violation of Title VII. He clains Defendant did not afford him
t he Enpl oyee Assistance Program offered to white enpl oyees, and
that if he had been white, his enpl oynent would not have been
term nat ed

In McDonnell Douglas Corp. v. Green, The United States

Suprenme Court set forth a three-step framework for the

presentation of proof in Title VII discrimnatory treatnent
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cases. MDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973).
First, a plaintiff nust establish a prima facie case of

di scrimnation by a preponderance of the evidence. Texas Dep't

of Community Affairs v. Burdine, 450 U S. 248, 252 (1981).

Second, if the plaintiff succeeds in proving a prinma facie case,

t he burden shifts to the defendant "to articul ate some

| egitimate, nondiscrimnatory reason” for the action. |1d. at 253
(quotation omtted). Third, if the defendant satisfies this
burden, the plaintiff nust prove by a preponderance of the
evidence that the legitinmate reason offered by the defendant was
not its true reason, but a pretext for discrimnation. [1d. A
plaintiff proves that the explanation is a pretext if he or she
shows "both that the reason was false, and that discrimnation

was the real reason." St. Mary's Honor Ctr. v. Hicks, 509 U S

502, 515 (1993). The plaintiff has the ultinmate burden of

persuading the trier of fact that the defendant intentionally

di scrimnated against the plaintiff. Burdine, 450 U S. at 253.
The United States Court of Appeals for the Third G rcuit has

applied the McDonnell Douglas framework to notions for summary

judgnent. It has held that a plaintiff who has nmade a prinma
facie case may defeat a summary judgnment notion either by
pointing to sone evidence "fromwhich a factfinder could
reasonably either (1) disbelieve the enployer's articul ated
legitimate reasons or (2) believe that an invidious
discrimnatory reason was nore |likely than not a notivating or

determ nati ve cause of the enployer's action." Fuentes v.
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Perskie, 32 F.3d 759, 764 (3d Gr. 1994). 1d. Mor e
speci fically,

To discredit the enployer's proffered reason .
the plaintiff cannot sinply show that the enployer's
deci sion was wong or m staken, since the factual
di spute at issue is whether discrimnatory animnmus
noti vated the enpl oyer, not whether the enployer is
w se, shrewd, prudent, or conpetent. Rather, the
nonnmovi ng plaintiff nust denonstrate such weaknesses,
inplausi bilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered legitimte
reasons for its action that a reasonable factfinder
could rationally find them "unworthy of credence," and
hence infer "that the enployer did not act for [the
asserted] nondiscrimnatory reasons."

ld. at 764-65 (citations and footnote omtted).

(1) Prim Facie Case

To establish a prima facie case, a plaintiff nust show that
(1) he is a nenber of a protected class, (2) he is qualified for
the position, (3) adverse action was taken against him and (4)
there is evidence that would allow the inference of inproper
notivation. MDonnell, 411 U S. at 792. Plaintiff has shown
that he is black, he was qualified for the position, Defendant
term nated his enploynent, and he has presented evidence that
woul d allow the inference of racismand, therefore, inproper
notivation. The court is satisfied that Plaintiff has presented
a prima facie case.

(2) Articulated Non-Di scrimnatory Reason

Def endant contends that it termnated Plaintiff's enpl oynent
because of "his positive test for marijuana follow ng a recent
discipline for a work rule violation.” (Mem Supp. Summ J. at

7.) Defendant warned Plaintiff after his altercation that any
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further violations mght result in the termnation of his
enpl oynent. Foll ow ng the warning, Defendant becane aware of
Plaintiff's arrest on drug charges, and asked himsubmt to a
drug test.? He tested positive for marijuana. Defendant's
policy manual states that this is an offense for which it may
term nate his enploynent. Defendant has articul ated | egitimate,
nondi scrimnatory reasons for termnating Plaintiff's enpl oynent.

(3) Pretext

The burden now shifts back to Plaintiff to show that
Def endant's proffered reason is a pretext for racial
discrimnation. He nust point to sone evidence, either direct or
circunstantial, fromwhich a factfinder could (1) reasonably
di sbelieve the enployer's articulated legitinmate reason; or (2)
reasonably believe that an invidiously discrimnatory reason was
nore likely than not a notivating or determ native cause of
Def endant's action. Fuentes, 32 F.3d at 763-64. Show ng that
t he deci sion was unwi se or inprudent is not sufficient. [d. at
765.

Plaintiff contends that white enpl oyees who failed the drug
test were sent to a drug rehabilitation facility, and that

because of his race, his enploynment was terninated instead. ®

2. Defendant "may require all enployees to submt to a substance
test at such tine as reasonabl e cause warrants such testing."
This is the so-called "for cause" testing. (See Sun Policy,
Procedures & Guidelines, Ex. 9 Def.'s Mem Supp. Summ J.)

3. Plaintiff also argues that because there was only one ot her
incident in his past, he should have been given the opportunity
(continued...)



(Cureton Dep. at 90-99.) He presents no evidence to support his
contention that simlarly situated white enpl oyees--supervisors
W th previous disciplines who were given "for cause" tests and
had positive results--were given the opportunity to rehabilitate.
Def endant' s evidence refutes Plaintiff's bald contention. *
Plaintiff, in support of his position, relies on the
testinony of David Rineer, one of Defendant's nanagers who
testified that "generally |ine managenent and the Human Resources
Departnment would be involved in a decision to termnate

nb

enpl oyment or offer rehabilitation. (Rineer Dep. at 23-24.)

That statenent alone is of no assistance to Plaintiff. First,

3. (...continued)

for rehabilitation. (Pl.'s Mem Opp. Sunm J. at 9.) That is a
busi ness judgnent deci sion not appropriate for consideration by
this court.

4. I n discovery, Defendant provided Plaintiff with a |ist of

ot her enpl oyees given "for cause"” drug tests and the results.
They included (1) a black male hourly enpl oyee w thout previous
di sciplines, who entered a rehabilitation program (2) a white
mal e sal ari ed supervisor w thout prior disciplines who entered
rehabilitation, tested positive again and was term nated; (3) a
bl ack mal e hourly enployee with prior disciplines who refused to
take the test and was termnated; (4) a white male with prior

di sci plines who was permtted to resign under threat of

term nation.

Al'l union enployees were permtted to enter rehabilitation
pursuant to the terns of the collective bargaining agreenent.
However, those that commtted additional violations were
di sm ssed.

Def endant argues that Plaintiff's testinony is inconsistent
because he al so states that at | east one bl ack hourly enpl oyee,
who is identified, was sent to rehabilitation. (Cureton Dep. at
89.)

5. Rineer also stated that a "huge" factor to be taken into
account is previous disciplinary events. (R neer Dep. at 23.)
Plaintiff had one such event.



there is no evidence that |ine managenent and Hunan Resources
were not involved. Second, fromthe small nunber of persons who
have been tested by the conpany, it is likely that a second
violation, such as this, is not a "general" case. A reasonable
jury could not believe that this statenment has the inport
Plaintiff attributes to it.

Plaintiff also points to Defendant's treatnent of a white
former enpl oyee, Blaise Mahalik ("Mhalik"). Defendant's actions
regardi ng Mahali k do not support Plaintiff's claim After
failing a drug test, Mahalik's enpl oynent was term nated by
Def endant. He was permtted to return to work and participate in
rehabilitation after an arbitrator mandated that Defendant
provide himwith the opportunity for rehabilitation. (Kohn Dep.
at 42; Ex. GPl.'s Mem Supp. Summ J.)

Mahal i Kk was an hourly uni on enpl oyee whose enpl oynent was
governed by a collective bargaining agreenent that nmandated
rehabilitation. Plaintiff was not a union enployee and his
enpl oynent was not governed by that agreenent. Mhalik's
position was not the sanme as Plaintiff's. Therefore, it does not
provi de support for Plaintiff's argunent. Further, Defendant did
not decide to permt Mhalik to participate in rehabilitation,

t hat deci sion was nmandated by an arbitrator.

Therefore, Plaintiff's allegation that other white enpl oyees
were offered rehabilitation while he was not is wholly
unsubstantiated. Plaintiff does not provide nanmes of the

enpl oyees, does not know if they were subject to the bargaining
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agreenent, and does not know whet her these persons were tested
"for cause" or randomy. Nor does he know if any went to
rehabilitation as a result of a voluntarily request for help
rather than as a result of testing. (Cureton Dep. at 89.) His
beliefs alone will not defeat a sunmary judgnent notion.
Plaintiff also quarrels with the application of the drug
test, claimng that the positive result was from passive
i nhal ation, rather than actual use.® (Cureton Dep. at 79-80.)
However, he provides no evidence to support the contention that
passi ve inhalation could cause the test results achieved. He
provi des no evidence to contradict the test results. Even if he
coul d show that passive inhalation caused the reading, it would
be of no consequence, because Defendant's policy manual states
that it may term nate the enpl oynent of any enpl oyee who cones to

n7

wor k "under the influence"’ of illegal drugs, including

mari j uana.

6. After Plaintiff responded to Defendant's notion for sumrary

j udgnment, Defendant replied by submtting the | aboratory results
of the test, in addition to the results that were submtted as an
exhibit to the notion for summary judgnent. The test professes
to be calibrated to avoid fal se positive results from passive

i nhal ati on of marijuana snoke. Based on the undi sputed record
before the court, upon reading Plaintiff's test |level, no
reasonable jury could determne that his results were from
passive inhalation. However, even if the jury could believe that
the results were caused by passive inhalation, it does not
present an issue for trial, because he was still under the

i nfl uence as defined in Defendant's policy manual .

7. "Under the influence" is defined in the manual as the results
of a urinalysis test "showing] the presence of prohibited

subst ances at or above the established detectable |evel as
determ ned by the Conpany and the drug-testing | aboratory."” (Ex.
9 Def's Mem Supp. Summ J.)
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Plaintiff has not pointed to evidence "fromwhich a
factfinder could reasonably disbelieve Defendant's articul ated
| egitimte reasons.” Nor has he shown any reason for a
factfinder to believe that an invidious discrimnatory reason was
nore likely than not a notivating or determ native cause of
Def endant's action. Accordingly, the court wll grant
Def endant's notion as to the Title VII claim

B. PHRA d ai ns

Under Count Two, Plaintiff alleges that the above conduct
was in violation of the PHRA. Because the el enents and standard

of proof are the sane under both statutes, West v. Phil adel phia

Elec. Co., 45 F.3d 744 (3d Cir. 1985), the court wll grant the
nmotion as to the PHRA claim

C. Breach of Contract Caim

Under Count Three, Plaintiff alleges that Defendant viol ated
its own policy to provide equal opportunity for people of all

races. That claimis not cognizable. See Lofton v. Weth Labs.,

643 F. Supp. 170 (E.D. Pa. 1986) (stating that policy statenents
concerning commtnent to equal opportunity do not support cause
of action, these |legal obligations arise fromstate and federal

law, not ternms of an enploynent contract); see also Banas v.

Matt hews International Corp., 502 A 2d 637 (Pa. Super. C. 1985).

The court wll grant the notion as to the breach of contract

claim
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V. CONCLUSI ON

Plaintiff concedes that he received a final warning notice
for the altercation with a fellow enpl oyee on Cctober 16, 1993.
He concedes that he was arrested for possession of nmarijuana. He
al so concedes that the drug test conducted at Defendant's request
was positive for marijuana, and that under the definition in
Def endant's policy manual, he was "under the influence" of
marijuana. He does not contest the fact that his violations of
Def endant's policies--an action resulting in injury to another,
and reporting to work under the influence of illegal drugs--are
| egitimte causes for discharge. (See Ex. 15 Def.'s Mem Supp
Summ J.).® He has provided the court with no evidence from
whi ch a reasonable jury coul d disbelieve Defendant's articul ated
reason for the term nation of his enploynent or fromwhich a
reasonable jury could find that discrimnation was nore |ikely
than not a notivating or determ native cause of Defendant's
action.

Def endant has shown that there is no genuine issue as to any
material fact and that it is entitled to judgnent as a matter of
aw. Accordingly, the court wll grant Defendant's notion for
sumary j udgnent.

An appropriate O der follows.

8. See Ex. 9, Def.'s Mem Supp. Summ J. at 4.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARD CURETON : ClVIL ACTI ON
o :
SUN COMPANY, |NC. (R8M : NO. 96- 4804
ORDER

AND NOW TO WT, this day of Cctober, 1997, upon
consi deration of Defendant Sun Conpany, Inc.'s notion for sunmary
judgnent, and Plaintiff Bernard Cureton's response thereto, IT IS
ORDERED t hat said notion is GRANTED

Judgnent is entered in favor of Defendant Sun Conpany, |nc.

and against Plaintiff Bernard Cureton.

LOQU S C. BECHTLE, J.



