IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANNI NE P. ASPRI NO, ClVIL ACTI ON
Plaintiff,
NO. 96-7788

| NDEPENDENCE BLUE CROSS/
PENNSYLVANI A BLUE SHI ELD,
Def endant .

VEMORANDUM

Br oderick, J. Cct ober 16, 1997
Plaintiff Jeannine P. Asprino commenced this civil action
alleging a violation of state | aw and the Enpl oyee Retirenent
| ncome Security Act, 29 U S.C. 88 1001 et seq. ("ERISA"). Only
one count of plaintiff's anmended conpl aint remains before this
Court, Count Il, in which plaintiff alleges pursuant to 8 510 of
ERI SA, 29 U S.C. § 1140, that her forner enployer, defendant
| ndependence Bl ue Cross/Pennsyl vani a Bl ue Shield, discharged her
inretaliation for her filing the conplaint in this action
seeki ng enpl oyee benefits.
The Court held a bench trial on Septenber 8 and 9, 1997.
For the reasons set forth bel ow, which are Findings of Fact and
Concl usi ons of Law pursuant to Rule 52(a) of the Federal Rules of
Cvil Procedure, judgnent will be entered in favor of defendant
| ndependence Bl ue Cross/Pennsyl vania Bl ue Shield and agai nst

plaintiff Jeannine P. Asprino.



BACKGROUND

On Qctober 17, 1996, plaintiff filed a four count conpl aint
in the Court of Commobn Pl eas of Phil adel phia County all eging
clainms under ERISA and state law. Plaintiff alleged that she was
entitled to receive long termdisability benefits under her
enpl oyee benefit plan. Plaintiff named three defendants in the
conplaint: (1) her enployer, Independence Blue Cross/Pennsylvani a
Blue Shield ("IBC"); (2) her enployer's long termdisability
i nsurance program the Non-Contributory National Long Term
Disability Program and (3) the adm nistrator of the insurance
program Blue Cross Blue Shield Association. Defendants renoved
the action to this Court on Novenmber 21, 1996. By Menorandum and
Order entered May 8, 1997, this Court dismssed plaintiff's state
| aw clains on the grounds that they were preenpted by ERI SA. See
1997 W. 255675 (E.D. Pa. May 8, 1997).

Plaintiff then filed an anended conpl aint on May 21, 1997
whi ch naned the sane defendants as in her original conplaint but
i ncl uded only two counts, both brought under ERI SA: her original
claimfor long termdisability benefits (Count |I) and a new claim
for retaliatory discharge on the basis that she had been
termnated after filing the conplaint in this action (Count 11).
However, on August 7, 1997, plaintiff stipulated to the di sm ssal
of her claimin Count |I for recovery of benefits, as well as all
of her clains against the Non-Contributory National Long Term
Di sability Program and Bl ue Cross Blue Shield Association.

Accordingly, the only claimrenaining before the Court is Count
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Il of the anmended conplaint for retaliatory discharge, and the
only defendant remaining is plaintiff's forner enployer, |BC
By Order dated August 15, 1997, the Court deni ed def endant

| BC s notion for summary judgnment and schedul ed a non-jury trial

[1. FINDI NGS OF FACT

On April 3, 1994, plaintiff Jeannine P. Asprino was injured
in an autonobile accident. Asprino received treatnent for a
fractured ul nar bone and dislocated el bow. At the tinme of her
acci dent, Asprino had been enployed for two and one-half years as
a senior secretary in the executive offices of defendant |BC
where she was eligible to receive disability benefits. Follow ng
her discharge fromthe hospital, Asprino did not return to work.

Asprino received short termdisability benefits fromIBC for
si x mont hs, the maxi num period all owed under her benefit plan.
Asprino then applied for long termdisability benefits fromIBC s
long termdisability carrier, an independent association | ocated
in Chicago nanmed the Blue Cross Blue Shield Association ("the
Association"). Asprino was conditionally approved for long term
disability benefits for the nonth of Cctober, 1994. However, the
Associ ation informed Asprino that she woul d have to submt
addi ti onal nedi cal evidence to support her claimif she wished to
continue receiving long termdisability benefits beyond Cctober
31, 1994.

Al t hough the Associ ation had only approved Asprino's

application for long termdisability benefits for the nonth of
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Cctober, 1994, Asprino inadvertently received benefits for eight
nmonths. By letter dated May 9, 1995, the Associ ation inforned
Asprino that it had erroneously continued her long term
disability benefits from Novenber, 1994 through May, 1995 due to
a conputer error, and demanded rei nbursenent in the anount of
$1,821.40. The Association explained that Asprino had failed to
subm t additional nedical evidence as it had requested when
initially approving her claim After giving Asprino another
opportunity to support her claimfor long termbenefits, the
Associ ation denied her request for long termbenefits, effective
Novenber 1, 1994, because she had failed to conply with her
physician's treatnent and because her nedical records did not
support a finding of disability beyond October, 1994. The
Associ ation al so determ ned that Asprino could have returned to
work at IBC in October, 1994.

Asprino appeal ed the denial of her long termdisability
benefits through the Association's adm nistrative procedures.
The Association issued its final decision denying her benefits on
May 21, 1996. Throughout the entire appeals process, Asprino did
not work at IBC, nor did she request to return to IBC foll ow ng
her final denial of benefits in My, 1996. |Instead, Asprino
served as a hostess several days each week at a Phil adel phi a
restaurant and began taking classes to becone a court reporter.

I n October, 1996, six nonths after the Blue Cross Bl ue
Shi el d Association had issued its final determ nation that

Asprino did not qualify for long termdisability benefits and two
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years after the Association had ruled that Asprino had been
capabl e of returning to work, Asprino contacted |IBC s human
resources departnent about returning to work. Although |IBC had
filled Asprino's forner secretarial position, a human resources
enpl oyee infornmed Asprino that she could have thirty days to
apply for an internal position before being term nated.

On Qctober 17, 1996, Asprino commenced the instant |awsuit
in the Court of Commobn Pl eas seeking recovery of long term
disability benefits under ERI SA and state |aw. Three weeks
|ater, by letter dated Novenber 8, 1996, |BC infornmed Asprino
that she was being termnated i nmedi ately. |BC expl ained that
its human resources enpl oyee had erroneously told Asprino that
she could have thirty days to apply for an internal position, and
t hat under conpany policy, she should have been term nated on My
21, 1996 when her final appeal for long termdisability benefits

was denied. Reproduced in full, the termnation letter states:

Novenber 8, 1996
Ms. Jeanne Asprino

* k%
* k%

RE: Asprino v. | ndependence Bl ue Cross
CCP Phila. County, October Ternt-1996, No. 001285

Dear Ms. Asprino:

We regret to informyou that you were mi stakenly advi sed
that you have thirty days in which to seek alternate positions at
| ndependence Blue Cross ("IBC') prior to your termnation. This
is not our policy. Your termination should have becone effective
on May 21, 1996, the date of your final denial of long term
disability benefits. Notwi thstanding the fact that |1BC has
continued your benefits for a period exceeding its obligation to
do so, we will not seek to recover this overpaynent. However,
your termination will becone effective inmediately, with your
health benefits to continue to the end of Novenber. Notification
of your COBRA rights will follow under separate cover.
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We apol ogi ze for this inadvertent error; however, even if
the thirty-day policy described to you were in effect, that tinme
peri od woul d have | ong since expired since the cal cul ati on woul d
have begun, according to the erroneous information provided to
you, once you were eligible to return to work, which in your case
was Cctober 14, 1994. Even assuming that that time period was
suspended whil e you exhausted your adm nistrative renedies, the
time period would have | ong since expired.

Thus, it is clear that under no circumstance are you
eligible to post for internal positions. O course, IBCis an
equal opportunity enpl oyer and we accept all applications for
enpl oyment. However, |let ne enphasize that it Iis IBC s position
that at this tine it had no obligation to provide you with a
position, continue your benefits or continue your enploynment
st at us.

We wi sh you the best in all of your future endeavors.

Very truly yours,
WIlliamJ. Bl ount

Seni or Director
Human Resources

(Plaintiff's Exhibit # 2; Defendant's Exhibit # 2)

At trial, the author of this letter and ot her |IBC managers
testified that enployees returning fromshort termdisability
were eligible to "post"” for internal positions at |BC, neaning
that 1 BC woul d give them preference for open positions for which
they qualified. However, once enpl oyees exhausted their short
term benefits and entered Blue Cross Blue Shield Association's
long termdisability program they were no | onger considered
"active" enployees at IBC. Although IBC gives its enpl oyees who
return fromlong termdisability or who have been denied | ong

termdisability an opportunity to return to work, the enpl oyee

must tinmely notify IBC that he or she is ready and willing to
return to work and the conmpany will then attenpt to find an open
posi tion.

On May 21, 1997, Asprino anmended her conplaint to include a
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claimfor retaliatory discharge under 8 510 of ERISA, 29 U S.C. 8§
1140. Asprino clainms that she was di scharged by I BC on Novenber
8, 1996 in retaliation for her filing her original conplaint in
the Court of Common Pleas three weeks earlier seeking recovery of
long termdisability benefits. Asprino has since stipulated to
di sm ssal of her original claimfor recovery of benefits, |eaving
the retaliation claimas her sole basis for relief.

Def endant I BC contends that it did not discharge Asprino in
retaliation for her filing the lawsuit, but that the |lawsuit
nmerely brought to light the fact that it had erroneously kept
Asprino listed in its records as an active enployee. |[BC clains
that plaintiff was termnated in accordance with an unwitten
conpany policy, in which enployees are termnated if they do not
pronptly request to return to work after they are denied | ong
termdisability benefits and have exhausted their adm nistrative
appeals. |IBC offered testinony at trial that it would have
all onwed Asprino to return to work if she had contacted the
conpany i mmedi ately followi ng her final denial of benefits in
May, 1996, rather than waiting alnost six nonths. |BC further
clains that Asprino was term nated because she was absent from
wor k wi t hout excuse for two years, having failed to return to
work in Cctober, 1994, the date the Blue Cross Blue Shield

Associ ation determ ned she was nedi cally capabl e of doing so.

I11. DI SCUSSI ON AND CONCLUSI ONS OF LAW

The sole issue in this case i s whet her defendant |BC
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di scharged plaintiff in retaliation for her exercising her right
to seek recovery of long termdisability benefits under her
enpl oyee benefit plan in violation of Section 510 of ERI SA, 29
U S C § 1140.
Section 510 of ERISA, captioned "Interference with protected
rights,"” provides in relevant part:
It shall be unlawful for any person to discharge, fine,
suspend, expel, discipline, or discrimnmnate against a
partici pant or beneficiary for exercising any right to
which he is entitled under the provisions of an
enpl oyee benefit plan, this subchapter, section 1201 of
this title, or the Wl fare and Pension Plans Di scl osure
Act, or for the purpose of interfering with the
attai nnent of any right to which such participant may
becone entitled under the plan, this subchapter, or the
Wel fare and Pension Plans Disclosure Act.
29 U . S.C. 8 1140. Congress enacted this section "primarily to
prevent enployers fromdi schargi ng or harassing their enpl oyees
in order to keep them from obt ai ni ng ERI SA-prot ected benefits."

Kowal ski v. L&F Products, 82 F.3d 1283, 1287 (3d Cir. 1996)

(citing Gavalik v. Continental Can Co., 812 F.2d 834, 851 (3d

Cr. 1987)).

Retal i atory di scharge cl ai ns under ERI SA are governed by the
same presunptions and shifting burdens of production used in
enpl oynent discrimnation cases under Title VI, Kowal ski, 82
F.3d at 1288-89. First, the plaintiff nust establish a prina
facie case. To establish a prima facie case under Section 510 of
ERI SA, "an enpl oyee nust denonstrate (1) prohibited enpl oyer
conduct; (2) taken for the purpose of interfering;, (3) with the

attai nnent of any right to which the enpl oyee may becone



entitled.” Dewitt v. Penn-Del Directory Corp., 106 F.3d 514, 522

(3d Gr. 1997) (citing Gavalik, 812 F.2d at 852). Mbst
inportantly, the plaintiff nust also prove that the defendant had

a specific intent to interfere wwth ERI SA-protected rights. As

the Third Grcuit recently stated:

I nterpreting section 510 of ERISA in Gavalik, we held

that in order to recover under section 510, a plaintiff

need not prove that "the sole reason for his [or her]

termnation was to interfere with [enpl oyee benefits]."

Nonet hel ess, a plaintiff nust denonstrate that the

def endant had the "specific intent” to violate ERI SA

Proof of incidental |oss of benefits as a result of a

termnation will not constitute a violation of section

510.

Dewitt, 106 F.3d at 522 (citing Gavalik, 812 F.2d at 851).

If the plaintiff establishes a prima facie case of
retaliatory discharge by a preponderance of the evidence, then a
rebuttabl e presunption is created that Section 510 was vi ol at ed,
and the burden of production shifts to the enployer to introduce
evidence of a legitimate, nondiscrimnatory reason for
termnating the enployee. Gavalik, 812 F.2d at 853. However,
the burden of persuasion "remains at all tines with the

plaintiff."” 1d. at 852 (citing Texas Dep't of Community Affairs

v. Burdine, 450 U. S. 248, 253 (1981)).

| f the enployer neets its burden of articulating a
nondi scrimnatory reason for termnating the plaintiff, the
burden then shifts back to the plaintiff, who nust denonstrate
that the enployer's articulated reason for termnating her was
fabricated, or pretextual. |[d. The plaintiff need not prove

that retaliation was the sole reason for her discharge, but she
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must prove that retaliation had a determ native effect on the

enpl oyer's decision to term nate her. Wodson v. Scott Paper

Co., 109 F.3d 913, 935 (3d G r. 1997).

After thoroughly review ng the evidence presented at trial,
the Court has concluded that the plaintiff has failed to
establish a prima facie case of retaliatory discharge. Asprino
has not shown that |ndependence Blue Cross had the specific
intent to discharge her for filing an ERI SA conplaint or for the
"purpose of interfering with the attai nnment of any right to which
[ she] [m ght] becone entitled,” nanely, her right to seek
recovery of long termbenefits. Dewtt, 106 F.3d at 522.
Specific intent, as this Court has often charged juries, neans
nore than a general intent to commt an act. It requires that
t he defendant knowi ngly did an act which the | aw forbi ds,
purposely intending to violate the law. Such intent may be
determ ned fromall of the facts and circunstances surroundi ng
t he case.

IBC s term nation of Asprino followng her filing of an
ERI SA conplaint did not, and could not, have interfered with her
right to seek recovery of ERI SA-protected benefits, since IBC did
not exercise any influence over adm nistration of the long term
disability plan it offered to its enployees. The proper
defendant in an action for recovery of benefits under ERISA is
either the benefit plan, itself, or a fiduciary of the plan who
exerci ses discretionary authority or control over adm nistration

of the plan. Curcio v. John Hancock Mutual Life Ins. Co., 33
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F.3d 226, 232-34 (3d Cr. 1994). Asprino failed to present any
evidence at trial that |BC exercised control over benefit
deci si ons made by the Blue Cross Blue Shield Association, or that
| BC stood to gain anything by termnating her after she filed the
conplaint. Thus, when IBC term nated Asprino, it could not have
knowi ngly tried to interfere with her right to seek recovery of
long termdisability benefits, since it possessed no ability to
i nfluence or control her entitlenent to such benefits.

Even if plaintiff had established a prima facie case of
di scrimnatory di scharge, however, she has failed to rebut the
defendant's legitimate, nondiscrimnatory reason for term nating
her. As heretofore stated, IBC clained at trial that it
di scharged Asprino in accordance wth a conpany "policy" in which
enpl oyees are termnated if they do not pronptly seek to return
to work after exhausting all of their adm nistrative appeals for
long termdisability benefits. Although IBC presented no witten
or other formal record of such a policy, the fact that Asprino
was absent fromwork for nore than two years despite a finding
that she could have returned to work in October, 1994, is a
| egitimate, nondiscrimnatory reason for her term nation

Asprino presented two theories at trial in an attenpt to
denonstrate that IBC s articul ated reason for term nating her was
fabricated or pretextual. First, Asprino noted that the caption
on her Novenber 8th termnation |letter, see supra, referenced her
| awsuit against IBC. Asprino clained that IBC s inclusion of

this caption denonstrated that |IBC term nated her in response to
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and in retaliation for her filing the lawsuit. However, after
considering all of the evidence presented at trial, the Court
cannot conclude that the nere reference to Asprino's lawsuit in
her termnation |etter supports a finding that |IBC term nated
Asprino in retaliation. IBCelicited testinony at trial that
Asprino's filing of her lawsuit nerely brought to Iight the fact
that the conpany had m stakenly listed Asprino as an active

enpl oyee for nore than two years. |[|BC also offered testinony
that the termination letter only referenced the |awsuit for the
benefit of Asprino's |egal counsel, who had previously contacted
| BC and who received a "carbon copy" ("cc") of the term nation
letter. These explanations are entirely credible.

Asprino's second theory to denonstrate that 1BC s reason for
term nating her was pretextual involved a tel ephone conversation
she all egedly overheard between Robert Brady, her ward | eader and
chai rman of the Phil adel phia Denocratic Party, and Fred Di Bona,
the chief executive officer of IBC. Asprino alleged that she
went to see Brady shortly after being termnated fromIBC, and
that Brady call ed D Bona on a speakerphone while Asprino was in
Brady's office. Asprino clainmed that she overheard D Bona, whose
voi ce she recogni zed from worki ng as an executive secretary at
IBC, tell Brady that Asprino had been term nated because she was
suing IBC and its long termdisability carrier, the Blue Cross
Bl ue Shield Association and IBC in her |awsuit.

Asprino testified at trial: "The basic content [of the

conversation] was that M. Di Bona said that because | was suing
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the Association in Chicago, that was |ike an unbrella policy,
even though they were separate entities, that | could not be
rehired because of litigation purposes, and there was nothing he
could do about it." (N T. Sept. 8, 1997, at 83-84).
Both Asprino and IBC called Fred DiBona to testify at trial
Di Bona testified that he received a nessage that Brady had called
sonetime in Novenber, 1996 and that he returned Brady's cal
(N.T. Sept. 8, 1997, at 64). Di Bona and Brady spoke about
Asprino. However, D Bona testified that he told Brady that he
knew little about Asprino's situation except that "it was in
litigation." D Bona categorically denied ever saying or inplying
anyt hi ng about Asprino being fired in retaliation for filing a
[ awsuit. When questioned by defense counsel, DiBona testified:
Q Now, you earlier testified to the brief discussion
you had with M. Brady in connection with M.
Asprino. At any tinme did you suggest to M. Brady
that Ms. Asprino was fired in retaliation for

filing a claimagainst Blue Cross/Blue Shield
Associ ati on?

A Absolutely not. | was very specific on the fact that
there was litigation would not allow ne to discuss the
case with him | have very little facts. | was

reticent to have that discussion with himand that's
why | told himl would speak to M. Frick, our senior
vi ce president of HR and have himget back to M.
Brady, and expl ain whatever the situation was.

Q At any time did you suggest or say to himthat she
had been fired because she filed a suit agai nst
| BC?

A Never .

(N.T. Sept. 8, 1997, at 97-98).

As the fact finder in this non-jury trial, the Court has
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determ ned that D Bona's version of the conversation is nore
credi bl e than Asprino's. Asprino has offered no corroborating
evi dence in support of her contention that Di Bona told Brady that
| BC had term nated her because she filed a | awsuit agai nst the
conpany. Mbost significantly, Asprino did not call Robert Brady
to testify at trial. Brady was the only other party to the
conversation, and his testinony woul d have supported Asprino's

al l egations had they been true. |In short, Asprino failed to

of fer credible evidence to rebut IBC s legitinate,

nondi scrim natory reason for term nating her.

| V.  CONCLUSI ON

For the foregoing reasons, the Court has determ ned that
plaintiff Jeannine P. Asprino has failed to establish a prim
facie case of retaliatory discharge under 8 510 of ERI SA, 29
U S C 8 1140. Asprino has not denonstrated that her forner
enpl oyer, defendant |ndependence Blue Cross, termnated her in
retaliation for her filing a |lawsuit against the conpany or for
the purpose of interfering wwth her right to seek recovery of
long termdisability benefits. Mreover, even assum ng Asprino
had established a prima facie case of retaliatory discharge under
8§ 510 of ERISA, Asprino has failed to show that the reason
offered by IBC for termnating her was a pretext for unlawf ul
retaliation or that retaliation had a determ native effect on
IBC s decision to termnate her. |BC explained at trial that it

term nated Asprino because she did not pronptly seek to return to
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work after her appeals for long termdisability benefits had been
denied. Asprino's reliance on the caption in her termnation
letter which referred to her |awsuit and her testinony that she
overheard a tel ephone conversation between IBC s chief executive
of ficer and her ward | eader have not denonstrated that she was

di scharged in retaliation for filing her |lawsuit against |BC
Accordingly, judgenent will be entered in favor of defendant

| ndependence Bl ue Cross and against plaintiff Jeannine P.

Aspri no.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANNI NE P. ASPRI NO, ClVIL ACTI ON
Plaintiff,
NO. 96-7788

| NDEPENDENCE BLUE CROSS/
PENNSYLVANI A BLUE SHI ELD,
Def endant .

ORDER AND Cl VI L JUDGVENT

AND NOW this 16th day of Cctober, 1997; for the reasons set
forth in the Court's Menorandum of this date;

| T 1S ORDERED: Judgenent is hereby ENTERED in favor of
def endant | ndependence Bl ue Cross/Pennsyl vania Bl ue Shield and
against plaintiff Jeannine P. Asprino as to Count Il of
plaintiff's anmended conplaint for retaliatory di scharge pursuant

to 8§ 510 of ERISA, 29 U S.C. § 1140.

RAYMOND J. BRODERI CK, J.



